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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 17cv-02371RBJ

JOHN HISLOP, individually and derivatively on behalf of
NATION ENERGY INC.,

DAVID N. SIEGEL, and

ROBERT TELLES, as Trustee of DAVIN. SIEGEL FAMILY
TRUST 2015,

Plaintiff,
V.

PALTAR PETROLEUM LIMITED, an Australian corporation,
MARC BRUNER,

MICHAEL CAETANO,

CARMEN LOTITO,

DARREL CAUSBROOK,

ROBERT BULJEVIC,

ROBERT MADZEJ,

BELINDA NISBET, and

DOES 120,

Defendant.

ORDER

There are two matters before the Court. First, defendants have filed sevioas
relating to personal jurisdictiorECF Ncs. 46, 78, 80. Second, plaintiffs move for an order
requiring payment of service costs on defendants who evaded sdfGEeNb. 86.

For the reasons stated below, the mottondismissare GRANTEDunder the doctrine of forum

non conveniens, and the motion for cast®SENIED.
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|. BACKGROUND

This lawsuitwas brought byour plaintiffs: (1) John Hislop, a Canadian citizen residing
in England; (2)David Siegela U.S. citizen residing in Florida; (8)e David N. Siegel Family
Trust 2015, a trust organized under Colorado laws; and (4) Nation Energy, Inc., a Wyorting she
company (Hislogiled derivatively on behalf of Nation Energy). Complaint, ECF No. 1 at 20—
22, 209. There areeight defendantg1) Paltar Petroleum Limited, an Australian corporation; (2)
Marc Bruner, aesident ofSwitzerland (3) Michael Caetano, a resident of Canada; (4) Michael
Lotito, a resident oéitherColorado &ccording to plaintiffsor Utah(according to defendants)

(5) Darrel Causbrook, a resident of Australia; (6) Robert Buljevic, a resii€anada; (7)
Robert Madzej, a resident of Canadag¢l(8) BelindaNisbet, a resident of Canad®laintiffs
also joinDoes 120 as potential plaintiffsId. at 123-31.

In 2012, Paltar acquired oil and gas exploration permits issued by the Northaioryler
of Australia but lacked the necessary funds for the exploration and development ofitie. per
Id. at 2. Soin 2015, Paltar and Nation Energy agreed to a joint venture where Paltar would
execute the permitand Nation Energy would provide the fundirid. at 3. To close the deal,
Mr. Hislop—the previous majority shareholder of Nation Energgreed eventuallip become
a minority shareholdegnd Paltawould eventuallyakeover as majority shareholder of Nation
Energy Id. at 4. But Natiofcnergy vas supposed to benefit from the deal as well. In return
for Nation Energy’s funding, Nation Energy’s wholly-owned subsidiary, Nationdggner
(Australia) Pty Ltd. (“Nation Australia})was to earn interest in production licenses issued to
Paltar. Id. at 5. These royalty deals were memorialized in a series of “earning agreements”

between Nation Australia and Paltad.



The relationship turned sour when defendéetsame concerneabout Nation Energy’s
ability to provide fundindor the venture.ld. at 6. Plaintiffs believe the concern was baseless
becausall parties understood at the venture’s inception that Nation Energy did not have the
funds to finance Paltar’s operatiold. Also, plaintiffs claim that Nation Energy raised millions
from investors in 2016, but their fundraising efforts were disrupted by defenddnts.

In responséo the fundraising concernglaintiffs allege that Paltar’'s chairmavir.

Bruner, formulated a wrongful scheme in March 2017 “to strip Nation Energy armahNat
Australia of the earning agreements and defraud Nation Energy’s minonghetter and
investors.”Id. at 7. To execute the scheme, defendants allegedly planneddmedca
fraudulent default by Nation Australia requiring them to surrender theiestteto Paltarld.
This scheme was part of a larger plan for Paltar to free itself of its camatraeationship with
Nation Australia so that Paltar could then enter into a joint venture with dvie Bruner’s
companies—Fortem Resources, Inc.Hbrtent). Id. Once the secret scheme was in plate,
Bruner and his co-conspirators fraudulently induced plaintiffs tlasetiffs’ funds held in
their lawyer's COLRAF trust account to pay Paltar’s and Nation Energy’s creditorsat 8.

Next came the allegedrongful takeover of Nation Energy’s and Nation Australia’s
boards of directors. From June 2016 to April 2017, Nation Energy’s board consistesrsf
Hislop, Siegel, and Causbroold. at §9. Thenon April 27, 201Mr. Bruner unilaterally
increased the size dfation Energy’s board from three to seven and then stacked the board with
his caconspirators.ld. Two of those co-conspiratorgy. Caetane—Fortem’s chairman and
CEO at the time, anlllr. Lotito—one of Paltar’s officers, were appointed to the bo&dd.(The
complaint does not name the other two alleged “co-conspiratorsVith&runer appointed to

the newly created directorships.) Once in control of Nation Energy’s ddar&runer ousted



Mr. Siegel as chairman of the board &nd Hislop as president and CE@I. at 10. In their
place, the board appointdtt. Caetano as ciranan, president, and CE®1tr. Lotito as chief
operating officer (“COQ”) andMs. Nisbet as secretaryd.

Two months later, “Bruner’s Nation Energy Board” ousted Sieds$rs.Hislop, and
Nation Australia’s thetCEO Andrew Logan from Nation Australia’s board. at §11. After
the ousterMr. BrunerinstalledMr. Caetano, Caetano’s associkte Madzej, and Paltar
director Causbrook to Nation Australia’s boaktt, Caetano becantgoard chair and CEO of
Nation Australia.ld. This same monthiMssrs.Caetano and Lotitallegedlyseized control of
the COLTAF trust account amdplacedMVr. Siegel as the account managkt. at 114.

Now in control of both boards, the conspiracy allegedly came toM#f&srs.Bruner,
Caetano, Lotito, Causbrook, Nisbet, and others formulatelbamongdPaltar, Fortem, and
Nation Energy.ld. at 112. The plan called for Paltar to issue a default notice to Nation Australia
demanding Nation Australia surrender its interest énetarning agreements to Paltid. Once
surrendered, Paltar would enter into a joint venture with Fortem to profit dxutitelian
exploration permitsld. If the plan succeedetipth Nation Australia and Nation Energy would
losetheirinterests in future Australigmetroleum revenue—the sole purposéheir relationship
with Paltar. Id.

By July 2017 Paltar and Nation Energy had alrgar@pared a settlement agreemamnid
Paltar and Fortem hdzegun to form and document their joint ventulek.at J15. To further the
alleged conspiracylr. Brunercaused Paltar to “declare a fraudulent ‘default’ under the earning
agreement$ Paltar’'s reason for the default was that Nation Australia failed to make uisaeq
payments due underdlearning agreementtd. In August 201Mr. Bruner’s Nation Energy

board voted to approve “(1) the termination of the earning agreements, (2) the execation of



settlement agreement with Paltar, and (3) the surrender all of Nation EnanglyNatn
Australia’s rights to Palt&rHislop and Siegel objectedd. at 716. Plaintiffs alleged that
defendants concealed from the dissenters the pending deal between PaltareamdWoch
created a conflict of interestd.

Mssrs.Caetano and Madzej thevoted as Nation Australia directors to approve the
settlement with Paltar along withe surrender and cancellation of the earning agreeméhtat
117. Theyexecuted both settlements and cancellations causing Nation Energy irre|barai)

Id. at7118.

Plaintiffs brought this lawsutb redress alleged fraud and racketeering, breaches of
fiduciary duties, and wrongful conduct that cost Nation Energy to lose valuabie ddsat 1.
Plaintiffs allegesix claims for relief: (1) breach of fiduciary duty against Paltarp(2pach of
fiduciary duty and violation of Wyoming Business Corporations Act against theatirect
defendants; (3aiding and abetting breach of fiduciary duty agamMistBruner; (4) fraudlent
concealment againdssrs.Paltar, Bruner, Lotito, and Causbrook; (5) civil RICO claims against
all defendants; and (6) violation of Colorado’s Organized Crime Control Act agdlinst
defendants.

II. STANDARD OF REVIEW

A district court hasuthority to dismiss a case on forum non conveniens grounds without
first determining if it has personal jurisdiction over the defendaltshangel Diamond Corp.
Liquidating Tr. v. Lukoil 812 F.3d 799, 803-04 (10th Cir. 2016) (citBigochem Int'l Co. Ltd.

v. Malaysia Int'l Shipping Corp549 U.S. 422, 425 (2007) (“[A] court need not resolve whether
it has authority to adjudicate the cause (suljeatter jurisdiction) or personal jurisdiction over

the defendant if it determines that, in any evefyaign tribunal is plainly the more suitable



arbiter of the merits of the ca®g. In this casel assume without deciding that plaintiffs have
met their burden of showing personal jurisdiction under Rule 13(bg@ause | conclude that
the motions talismiss arenoreappropriate for resolution under the doctrine of forum non
conveniens.

Under the doctrine of forum non convenienspart“may, in the exercise of its sound
discretion, dismiss the case, even if jurisdiction and proper venue are establiéaeaz’v. 61
MM, Ltd. 576 F.3d 1166, 1172 (10th Cir. 2009) (quothrg. Dredging Co. v. Miller510 U.S.
443, 447 (1994jinternal quotation marks omitted))The burden is on the moving party to
establish the need forfarum non conveniertsansfer . . . ."Rivendell Forest Prod., Ltd. v.
Canadian Pac. Ltd.2 F.3d 990, 993 (10th Cir. 1993yhe moving party typically must
overcome the “strong presumption in favor of hearing the case in the plaintiff'si¢bosa . . .
" Yavuz 576 F.3d at 1172 (quotirgschwind v. Cessna Aircraft Cd.61 F.3d 602, 606 (10th
Cir. 1998)). “A foreign plaintiff's choice of forum, however, warrants less deference.”
Gschwing 161 F.3d at 606.

There are two threshold inquires that must be met befcoeramay transfer a case to a
foreign country under the doctrinéd. First, there must be an adequate and available alternative
forum. Archangel Diamond Corp. Liquidating Tr. v. Lukd@il2 F.3d 799, 804 (10th Cir. 2016).
The first requirement is typically met whah defendants consent to the jurisdiction of the
foreign court. Gschwind 161 F.3d at 606. Second, foreign law must be applicéthleTo
answer this step, thdistrict court must apply the applicable conflict of law principles.
Archange) 812 F.3d at 804If there are some claims governed by foreign law and others
governed by domestic law, the court must determine which claims predomhgieolding

that even when a plaintiff asserts a RICO claim governed by U.S. law, sigmngler forum



non conveniens was appropriate because Russian law applied to the vast majority of the
underlying disputés
If both threshold requiremengse satisfied, the district cougbes on taveigh private
and public interest factotse determinavhether to dismiss the caskel. The private interest
factors include:
(1) the relative ease of access to sources of proof; (2) availability of caompul
process for compelling attendance of witnesses; (3) cost of obtairengatice
of willing non-party witnesses; (4) possibility of a view of the premises, if
appropriate; and (5) all other practical problems that make trial of theasge
expeditious and inexpensive.
Gschwind 161 F.3d at 606. For the public interest factors, courts weigh the following:
(1) administrative difficulties of courts with congested dockets which can be
caused by cases not being filed at their place of origin; (2) the burden of jury duty
on membersf a community with no connection to the litigation; (3) the local
interest in having localized controversies decided at home; and (4) the
appropriateness of having diversity cases tried in a forum that is familiath&ith
governing law.
Id. Although the burden remains with the defendant as the moving theebyrden ofpleading
the private and publimterestfactors is lighter when dealing with a foreign plainti@schwind
161 F.3d at 606.
[11. ANALYSIS
In their motions to dismiss, defendants ask that this Court dismiss the ergitendas
the forum non conveniens doctrine because Australia is a more convenient forum.flaintif
prefer to litigate the case in this Coultiirst address théhreshold requirements and then turn to

the private and public interest factors.

A. Adequate and Available Alter native Forum.

Defendants make two arguments to establish that Australia is an adequatailateav

forum. First, they allege that plaintiffs cannot contend that Australia is noleguate and



available forum because plaintiffs have already filed suit there. ECE6Nat 13; ECF No. 114
at 1. Secondll eightdefendants signed a declaration under the penalty of perjury steging
would consent to the jurisdiction of the Federal Court of Australia should this Courssliemi
forum non conveniens grounds. ECF No. 114 at 2; ECF No3Ht4-16. Plaintiffs argue that
just because Mr. Hislop filed a derixed action against Nation Australia’s directors for their
breaches of fiduciary duties in Australia, that doesn’t guarantee thatittekan court will
exacise jurisdiction ovePlaintiff Nation Energy, a Wyoming company.

| find that Australia is amdequate and availalfierum. To begin Mr. Hislop obtained
an injunctionin Australia against Paltar and the directors of Nation Austrdiiasrs.
CausbrookMadzej, and Caetarepreventing them from implementing their allegedly wrongful
planto strip Nation Australia of their intereststhre earning agreement&CFNo. 98 at 5. Mr.
Hislop then filed a derivative action on behalf of Nation Austria agMssts.Causbrook,
Madzeq, and Caetano alleging breach of the diredidigiary dutiesand an equitable fraud
claimagainst Paltarld. The Australian case is stayed by agreement, but if | dismiss this lawsuit
on forum non conveniens grounds, the agreement will lapse. ECF No. 98 at 5; ECF No. 114 at 2
n.4.

Second, each defendant consents to Australian jurisdiction. There is no reason to assume
that Australian courts will not exercise jurisdiction over Nation Energy cesjyeconsidering
that Nation Energy is a plaintiff and all defendants conejutrisdiction Given the success
plaintiffs have already had in Australend given thaa case theris stayed pending my ruling

on this motion, Australian courts provide an adequate aaithaie forum.



B. Choiceof L aw.

If domestic lawcontrols this dispute, forum non conveniens is impropechange) 812
F.3d at 804. Defendants argue that the law of the Northern Territory of Austitbaaply
because plaintiffs’ case centers on the earning agreements, and the agreema&ints. choice
of law provision. ECF No. 46 at 13; ECF No. 80 aD&fendants attacan “EP 136 Final
Earning Agreement” between Paltar and Nation Australia. ECF N, B&. 2. Under the law
and arbitration section, the earning agreement states, “This Agreemébeshaerned by,
construed, interpreted and applied in accordance with the laws of the Northetory pofi
Australia]. . . .” Id. The agreement alsequires arbitration, which shall take place in Australia.
Id.

Plaintiffs callthe choice of law provision in the earning agreements a “red herring”
because they did not sue defendants for a breach of those agreements. ECF No. 98 at 32.
Plaintiffs beleve U.S. law governs each claird.

For present purposes, the Court assumes that it has federal question jurisdiction under 28
U.S.C. 8§ 133becauslaintiffs assert &ICO claim. Also for present purposes, the Court
assumes that it has supplemepieakdiction over the five statiaw claims per 28 U.S.C. § 1367.
This is relevant to the choice of law inquiry. For the federal question claiith apply federal
common law.Bd. of Cty. Commissioners of the Cty. of Kay, Oklahoma v. Freeponoran
Copper & Gold, Ing.No. CIV-12-601-C, 2013 WL 12093009, at *2 (W.D. Okla. Sept. 5, 2013)
(unpublished).”Absent guidance from Congress, fedaralirts apply the choice of law rules
found in the Restatement (Second) of Conflicts of Lald.” RICO contains no such guidance
concerning choice of law rules:or the supplemeatjurisdictionclaims, | apply the choice of

law rules of the forum statdBancOklahoma Mortg. Corp. v. Capital Title C@94 F.3d 1089,



1103 (10th Cir. 1999). Like federal common law, Colorado follows the Restatement (Second) of
Conflicts of Law. Kipling v. State Farm Mut. Auto. Ins. C@.74 F.3d 1306, 1310 (10th Cir.
2014). Thertore, | will apply the Restatement for alix claims.

Section6 of the Restatemetdysout the choice of law principleRRestatement (Second)
of Conflict of Laws 8 6 (1971). Section 6 explains that where there is no statutorieiréus
relevant factors to determine which forum’s substantive law should apply include:

(a) the needs dhe interstate and international systems,

(b) the relevant policies of the forum,

(c) the relevant policies of other interested states and the relative intertbstseof
states in the determination of the particular issue,

(d) the protection of justifiedxpectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(9) ease in the determination and application of the law to be applied.

Id. The Restatement provides additional gnmafor tort claims.d. 8 145. Those factors
include:

(2) The rights and liabilities of the parties with respect to an issue in tort are
determined by the local law of the state which, with respect to that issue, has the
most significant relationshifo the occurrence and the parties under the principles
stated in § 6.

(2) Contacts to be taken into account in applying the principles of 8 6 to
determine the law applicable to an issue include:

(a) the place where the injury occurred,

(b) the place where the conduct causing the injury occurred,

(c) the domicil, residence, nationality, place of incorporation and place of
business of the parties, and

(d) the place where the relationship, if any, between the parties is centered.

Id. (emphasis added).

With those factors in mind, | find that Australia, not Colorado, bears the most sighifica
relationship to the underlying dispute in this case. Defendants Paltar, Causbrooisletdié
citizens of Australia. ECF No. 1 at 8-9. No plaintiffs are residents of Colorado, and only one

defendant, Mr. Lotito, is a resident of Coloraddgctdefendants dispueld. at 9. In addition,

10



Colorado courts typically apply corporate law of the defendant’s state of inabgooio assess
the responsibility of its board of director&reat W. Producers Co-op. v. Great W. United
Corp., 613 P.2d 873, 878 n.4 (Colo. 1980). Because Paltar is an Australian corporation, | would
have to applyorporatdaw of Australiafor the breach of fiduciargluty claim against Paltar.

Therelationships between plaintiffs and defendaitsare centered in Australia, not
Colorado. Therimaryreason plaintiffs’ and defendahtelationship exists because plaintiffs
agreed to finance Paltar’'s development of Australian oil and gas explorationspela@iE No.
98 at 2-3. In return, Nation Energy and Nation Australia would receive earnings altyl roya
from Australiaoil and gas revenudd. at 3. The agreements tlgaivern this relationship are
called earning agreementil. A review of plaintiffs’ complaint highlights that teeearning
agreements areentral to the dispute in this case

e “At some point, but in any event no later than March 2017, Paltar’s Chaiaen
Bruner (“Bruner”) formulated a wrongful scheme to strip Nation Energy atidriNa
Australia of the earning agreements and defraud Nation Energy’s minonighelder
and investors. Unknown to Plaintiffs, Bruner and his co-conspirators plannedaxedec
a fraudulent default by Nation Australia under the earnings agreemertals®iNation
Australia to surrender its interests to Paltar.” ECF No. 1 at 7.

e “Once in control of the Nation Energy Board and the Nation Australia Board, ini@iolat
of their fiduciary duties and in furtherance of the conspiracy and rackete@ringer,
Caetano, Lotito, Causbrook, Nisbet and others orchestrated a deal betweend?tdtar, F
and Nation EnergyThe deal was for (a) Paltar to issue a default notice to Nation
Australia demanding the surrender of its interest in the earning agre¢mBalgar, (b)

Nation Australia to surrender its interests in the earning agreements to Palta), a

11



Paltar to enter into a joint venture agreement with Fortem for the development of the
exploration permits. The result would be the near total loss of Nation Australia and
Nation Energy’s interests in future petroleum revenues and the 50/50 sharing of future
petroleum revenues between Paltar and Fortddh.at 112. The exploratbn permits

were issued by the Northern Territory of Australid. at 2.

“In August 2017, in violation of their fiduciary duties and in furtherance of the
conspiracy and racketeering, Bruner's Nation Energy Board voted over themiyedti
Board members Hislop and Siegel to approve (1) the termination of the earning
agreements, (2) the execution of a settlement agreement with Paltar, amds(8ye¢hder
all of Nation Energy’s and Nation Australia’s rights to Paltdd’ at 16.

Paltar and its caonspirators fraudulently induced plaintiffs when they “concealed their
planfrom Plaintiffs to strip the earning agreements from Nation Australia and to violate
the parties’ agreementsld. at 1110.

“In violation of his fiduciary duties, and in furtherance of the conspiracy and
racketeering, Bruner appointed his@mnspirators to the four newly created positions so
that they could carry out his wrongful plan to strip Nation Energy and Nation Aasifali
its assets: Caetano, Lotito, Robert Buljevic (“Buljevic”), and Madzejdcbuely,

“Bruner’s Nation Energy Board”).'ld. at 1138.

“In connection with proceedings in Australia (described below), Paltar produced a
number of highly incriminating interstate and international emails . . . . Thésemaeal
that Paltar and Fortem began negotiating the terms of a joint veetwedn Paltar and
Fortem relating to the Exploration Permits long before Paltar issued thelé&aiudotice

of default to Nation Australia. The emails show that the default notice wasyaand an

12



independent and premediated part of the larger schestepdhe Earning Agreements

from Nation Australia.”ld. at 1163.

“Once the ceconspirators had together finalized the “default” notice, on July 10, 2017, in
furtherance of the conspiracy and racketeering, Bruner caused Paltarars$itsary to
issuea fraudulent notice of default to Nation Australia under the Earning Agreeiments

Id. at {1168.

“Defendants associated together to form an enterprise to achieve a common objective,
namely the defrauding of Hislop, Siegel and the Siegel Family Trust into loaoimgym

to Paltar and using money from investors to allow Paltar to continue its operation of the
Exploration Permits and to pay for Nation Energy’s expenses while intendingto st
Nation Australia of the Earning Agreements and enter into othergamaents relating to

the Exploration Permits with another entity controlled by Bruner (Fortenihé&ir own
personal pecuniary gainfd. at 1230.

Plaintiffs’ first prayer for relief asks for amfder granting an injunction (a) prohibiting

(i) action tobe taken by Paltar on the Surrender and Cancellation Agreement and/or the
Settlement Agreement; and (ii) Paltar from transferring the Exploration Permits or
entering into agreements relating to the Exploration Permits that would graesister
rights n the Exploration Permits or any production licenses issued to Paltar to any othe
entity or person; and (b) directing Paltar to restore the Earning Agrecbetwesen

Paltar and Nation Australia relating to EP 136, EP 143, EP 231, EP 232, EP 234 and EP

237.” 1d. at 5152.
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These ningoaragraphs convinaee that the subject matter of the saghters around the
earning agreement§ heseearning agreemenge governed by Australian law. Applying
Australian law would protect the parties’ contractual expectatodsprovide predictability.

In sum, although Australian law may not apply to the entire controversy, | find that
Australian law applies to theajority of the disputes this caseandthatforeign law
predominates.

C. Balance of Private and Public | nterest Factors.

Having determined that both threshold requirements are met, | proceed hatlveeig
private and public interegactors.

1. Private Interest Factars

Neither party shedsiuch light on the private interest factors. Defendalégethat the
principal witnesses in thisase are the parties. Since the majority of the parties live overseas,
and none (or possibly onej the parties live in Colorado, they argue Colorado would be
inconvenient. ECF No. 46 at 14. Plaintiffs respond that defendants have not established that t
private interest factors weigh so heavily in their faasto warrant disnssal. ECF No. 98 at 33.

Keeping in mind that the private and public interest factors need not weigh quite so
heavily in favor of defendants when dealing with foreign plaintiffsyd that the private interest
factors weigh slightly in defendants’ fav No party resides in Coloraduaith thepossible
exception of one defendant, sach party will be required to travel for trial. Mr. Hislop is the
main plaintiff, and he resides in England. at 7. Also, because each defendant has signed a
declaraibn consenting to Australian jurisdictionforeseeno issue of compelling attendance of
witnessesn Australia However, if | keep the lawsuit in this Court, | could foresee issues of

trying to compel or arrange the attendance of witnesses from tip@atgecontinents.
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2. Public Interest Factors

Defendantallegethatthe main issue in the case is whether Nation Australia, an
Australian company, breached its contradgth Paltar, another Australian company. ECF Nos.
46 at 14; 113 at 3; 114 at 1-2. Those contracts, the earning agreements, involve Australian oll
and gas resources aAdstralianoil and gas permits issued the Australian government. ECF
No. 46 at 14. Thus, Australian courts would have a strong interest in hearing this dispute
concerning Australian law amsustralianresourcesld. With the central focus in Australia,
defendants argue that the District of Colorado and Colorado citizens should not be bwittened
a lawsuithaving no connection to tistate Id. In response, faintiffs allegethat the thrust of
this case has direct and substantial connections with Colasagi@denced in their entire
response. ECF No. 98 at 34.

Like the private interest factorkfind thatthe public interest factors weigh in defants’
favor. Plaintiffs have filed suit in Australia arithve had success. Having already expended
judicial resources in Australia,ntakes sense to keep the case in Austrdlisstraliacertainly
hasan interest in interpreting and applying its laws in a case involving Austaiapanies and
Australian oil and gas resources.

D. Forum Non Conveniens Conclusion.

In sum, I find that this case is suitable for dismissal under the forum non conveniens
doctrine. Australian courts are available and adequate, and the majorityclafinte will be
governed by Australian law. Both the private and public interest factors weligiar of
dismissal Accordingly, defendants’ motions to dismiss urtiercbctrine offorum non

conveniens is granted.
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IV.ORDER REQUIRING PAYMENT OF COSTS OF SERVICE OF PROCESS

Plaintiffs ask that the Court award $17,000 in costs and fees associated wativitee s
of process in this case. ECF No. 86 aPlaintiffs arguehat defendants Bruner, Caetano, and
Paltar acted in bad faith to avoid servit®is resulting in unnecessary litigation expensesat
11-12. Defendants argue thaintiffs’ entire motion is based on hearsay, false statements, and
misstatements of fact. ECF No. 90 at 1. In their cross-motion/response, defasédhts
Court to sanction plaintiffs for their false misrepresentations to the Court dherfask the
Court to award their costs and attorisefges incurred in responding to this motidd. at 8.

Plaintiffs correctly point out that Rule 4(d)(2)’s cost-shifting provision dagsapply in
this case becauddssrs.Bruner, Caetano, and Paltar are foreign dedatal Fed. R. Civ. P.
4(d)(2). Thus, to awarthe costs and feesquested by the plaintiffthe Court would have to
use its “inherent powers . . . to fashion an appropriate sanction for conduct which abuses the
judicial process.”Chambers v. NASCO,dn 501 U.S. 32, 44-45 (1991). To use this inherent
power to impose sanctions, most courts require a showing of “bad faith” byantkaonvincing
evidence.SeeFarmer v. Banco Popular of N. An791 F.3d 1246, 1255 (10th Cir. 2018} v.
Tolbert 636 F.3d 622, 62627 (D.C. Cir. 2011).

| declineto exercisehis Court’sinherent powers to impose sanctions on defendants.
While there is some evidence of bad faith on behallgdrs.Bruner, Caetano, and Paltar, the
circumstanceas a whole do not amount to clear and convincing evidence of bad faathy oM
plaintiffs’ accusations appear to be matters of assumptions and speculasdareseeabl¢hat
there will be substantial litigation costs when plaintiffs file ag@inst eight defendanlocated
on three different continents. Plaintiffs have not convinced mel#fahdants havacted in bad

faith.
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Likewise, | decline to award costs and fees or to impose Rule 11 sanctions against
plaintiffs. “In deciding whether to impose Rule 11 sanctions, a district court must apply an
objective standard; it must determine whether a reasonable and competeny attaride
believe in the merit of an arguméntDodd Ins. Servs., Inc. v. Royal Ins. Co. of A85 F.2d
1152, 1155 (10th Cir. 1991From what | have seen | am satisfied that a reasonable and
competent attorney could conclutthat certain defendants acted in bad fahhs creating
unnecessary expenses for plaintiffs. Put another way, plaintiffs coultbfiede in the merits
of their agument even though they have not pled sufficient evidence of bad faikbeta clear
and convincing evidence standard.

ORDER

(1) Defendants’ motions to dismiss, ECF Nos. 46, 78, 80, are GRANHntiffs’

cause of action is dismissed without prejudice on forum non conveniens grounds.

(2) Plaintiffs’ motion for an order requiring payment of costs and service of prde€ss

No. 86, is DENIED.
(3) As the prevailing parties, defendants are awardstsdo be taxed by the Clerk of
Court pursuant to Fed. R. Civ. P. 54(d)(1) and D.C.COLO.LCivR 54.1.
DATED this 16th day ofOctober 2018.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States Districiudge
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