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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Senior Judge Marcia S. Krieger
Civil Action No. 17-cv-02462-M SK-STV

C.W., aminor,
by and through hisparentsB.W. and C.B.,

Plaintiffs,
V.
DENVER COUNTY SCHOOL DISTRICT NO. 1,

Defendant.

Page 1 of 12 Doc. 85

OPINION AND ORDER GRANTING MOTION FOR ATTORNEY FEESAND
GRANTING IN PART AND DENYING IN PART
MOTION TO REVIEW AWARD OF COSTS

THISMATTER comes before the Court pursuanPlaintiffs’ Motion for Attorney
Feeq# 67), the Defendant’s responge 74), and Plaintiffs’ reply# 75); and Defendant’s
Motion to Review Award of Costg 70), Plaintiffs’ responsé# 73), and the Defendant’s reply
(#81). For the reasons that follow, the motiondttorney fees is granted, and the motion to
review award of costs is gradten part and denied in part.

|. BACKGROUND

The Court assumes the readdamiliarity with the claimsand underlying proceedings in
this case. It is sufficient tabserve that Plaintiff C.W., a nonchild enrolled in the Defendant
Denver County School District (tH®istrict”), is entitled tospecial education and related
services pursuant to the Indivala with Disabilities EducatioAct (“IDEA”). C.W.’s parents
initiated this case by filing an Amended Compld#i6), the operative pleadly, seeking review

and reversal of the ALJ’s determinatiparsuant to 20 U.S.C. 8§1415(C). The Amended
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Complaint also alleged various claims pursuar§ 504 of the Rehabilitation Act of 1973, Title
Il of the Americans with Disabiies Act (“ADA”), and the Eaal Protection Clause of the
Fourteenth Amendment to the Constitution.

On September 25, 2019, the Court issue@ater and Opinion finding that the ALJ
erred in concluding that C.W.’s 2017 IEP pisdl him a free appropriate public education
(“FAPE”). (#62at 11-12). Specifically, the Court found the f&rict’s failure to designate a
facility to meet C.W.’s needs was the equiwdlef providing none and failing to admit that it
could not provide required services. The aguliy in the IEP impaired C.W.’s receipt of
educational services and prevented his parents éxercising procedurahnd substantive rights
on his behalf. As a result, he was denied a FARE®B2 at 12). Accordingly, the Court
reversed the ALJ’'s determination and remandedhihtter to the ALJ to determine the relief to
which C.W. is entitled during the period the 2017 IEP was opera#@2 at 12). The Opinion
also dismissed Plaintiffs’ renmang non-IDEA claimdor failure to exhast under the IDEA’s
exhaustion provision(# 62 at 16-17). Notably, the Opinion exgined that “[tlhe non-IDEA
claims are simply alteative legal theories seieky to redress the sansenduct — the District’s
failure to offer C.W. a freeppropriate public education.(# 62 at 17).

On September 25, 2019, Final Judgn{ér@3) entered in favor of Rintiffs and against
the District. Then, on October 16, 2019, the Kl#frthe Court taxed $1,973.59 in costs against
the District. (#68). Plaintiffs now seek an award of $75,485.@0attorney fees pursuant to
20 U.S.C. 81415(i)(3)(B). The District opposeis ttequest and seeks to reduce the award of

costs.

1 This amount includes an additional requestl,750.00 for fees attributable to the
pending motion for attorney fees.
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1. DISCUSSION

Motion for Attorney Fees

ThelDEA contains a fee-shifting provision whi@llows a “prevailing party” to recover
its “reasonable attorneys' fees as part of thesdoghe parents of a child with a disability who is
the prevailing party.” 20 U.S.C. § 1415(i)(3)(BTo determine whether a party prevails for
purposes of attorney fees under the IDEA, “actuafren the merits of té child’s claim [must]
materially alter[] the legal relationship beten the parties by modifying the defendant’s
behavior in a way that directlyenefits the plaintiff.” M.S. exrel. J.S v. Utah Schools for Deaf
and Blind, 822 F.3d 1128, 1136 (10th Cir. 2016Jjere, the District contends that because
Plaintiffs only achieved minimauccess on the merits, thane not a prevailing party for
purposes of awarding attorney fees, and thusstdtate does not apply. @lCourt disagrees.

The September 25, 2019 Opinion identified the limited issue raised on appeal -- whether
the ALJ erred in finding that C.W.’s 2017RBEprovided him a FAPE; thus, the decision was
reversed, and the mattemanded for an awawaf appropriate relief(# 62 at 12). This
determination — a decision on the merits -- constitutes moredéamimus or technical success
by the Plaintiffs on their claimlt materially alters the legal legionship between the District and
the Plaintiffs.

To the extent the District argues that themissal of non-IDEAlaims should somehow
undermine Plaintiffs’ status as the prevailing pattie Court disagrees. The Opinion expressly
stated that the gravamen of the Amended Gamipwas the claim for the denial of a FARE
62 at 16), precisely the issue upon which Plaintiffs @i#ed. “The only real difference between

the IDEA appeal and federal clainssnot in their substance, butC.W.’s procedural request for
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monetary damages [], which areavailable under the IDEA. €mon-IDEA claims are simply
alternative legal theorieseeking to redress the same condudhe District’s failure to offer
C.W. a free appropriate public educatiof# 62 at 16-17). Thus, the dismissal of the non-
IDEA claims does not preclude an award of raty fees to Plaintiffs. The Court finds
Plaintiffs, as the prevailing pg, are entitled to an award #asonable attorney fees.

The Plaintiffs’ motion requests $75,485°00 attorney fees for work expended in pursuit
of this action in the District Courind on the pending motionrftees, reflecting 209.9 hours
billed by one attorney at a $350.00 per hourrgilliate and 20.9 hours billéy one paralegal at
$100.00 per hour(# 67 at 4, # 75 at 7). The District’s response ibat the attorey fees should
be reduced due to lack of success on the merits and general “overbi{f#n).

“The most useful starting point for det@ining the amount of a reasonable fee is the
number of hours reasonably expended on the titiganultiplied by a reasonable hourly rate.”
Hendey v. Eckerhart, 461 U.S. 424, 433 (1983) (citations omittes Zisumbo v. Ogden
Regional Medical Center, 801 F.3d 1185, 1207 (10th Cir. 2015). “This calculation provides an
objective basis on which to make an initial estenaf the value of a lawyer’s servicedd. In
other words, “[tjo determine the reasonablen&fsa fee requess, court must begin by
calculating the so-called lodestnount of a fee, and a claimasentitled to the presumption
that this lodestar amountflects a reasonable feeRobinson v. City of Edmond, 160 F.3d 1275,

1281 (10th Cir. 1998) (quotatiomasd citations omittedyee Flitton v. Primary Residential

2 Plaintiffs’ counsel represents he in@d $73,735.00 in attorney fees related to the
pursuit of this action and $1,750.00 rethte the pending motion for feeé# 75 at 7).

3 C.W.’s parents filed #ir due process complaipto se and were not represented by
counsel at the administrative heayi Therefore, they do not sefeles or costs related to that
proceeding.(# 67 at 3 n.1).
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Mortgage, Inc., 614 F.3d 1173, 1176-77 (10th Cir. 2010).h&Tlodestar calculation is the
product of the number of attorney hours reabbnaxpended and a reasonable hourly ratd.”
(quotation omitted). Tik calculation, however, does not eéhé district court's inquiry when
the prevailing party succeeds on osgme of the asserted claimdensley, 461 U.S. at 434, 103
S.Ct. 1933. Indeed, the Supre@eurt has instructed that in such cases, two additional
guestions must be considered: (1) whether tamipif's’ successfuand unsuccessful claims
were related; and (2) whether the plaintiffs’ mielevel of success justifies a fee award based
on the hours expended by plaintiff's’ coundel.

A. Plaintiffs’ Degree of Success

The first and most critical factor in deteining the reasonableness of a fee award is the
degree of success obtaindd.S, 822 F.3d at 1137-3&arrar v. Hobby, Jr., 506 U.S. 103, 114
(1992);Hensley, 461 U.S. at 436.

The District argues that the attorney feezurred in conjunction ith the dismissed non-
IDEA claims should be denied. i true that when a gintiff failed to prewil on a claim that is
distinct in all respects from his successfiaims, the hours spent on the unsuccessful claim
should be excluded in considering thmount of a reasonable fagensley, 461 U.S. at 440.
However, if a plaintiff presents several teld claims, failure on some claims should not
preclude full recovery of attorney feeghe plaintiff achieves success on a “significant”,
interrelated claim Latin v. Bellio Trucking, Inc., 720 F'Appx. 908, 911 (10th Cir. 2017JgneL.

v. Bangerter, 61 F.3d 1505, 1512 (10th Cir. 1995). Cla@ns related so long as they are based
on a common core of facts or are based on relagad theories and “[m]uch of counsel's time
will be devoted generally to the litigation ashole, making it difficult to divide the hours

expended on a claim-by-claim b&siSuch a lawsuit cannot be viewed as a series of discrete



Case 1:17-cv-02462-MSK-SKC Document 85 Filed 07/29/20 USDC Colorado Page 6 of 12

claims. Instead the district court should foonsthe significance of thoverall relief obtained
by the plaintiff in relation to the hoursasonably expended on the litigatioh'S,, 822 F.3d at
1137-38 (quotingdendey, 461 U.S. at 435).

Here, Plaintiffs’ Amended Complaint alledjeéhree non-IDEA causes of action - violation
of the Rehabilitation Act, ADA, and Equal ProtectiClause. All of the eims were premised on
the same facts and the non-IDEAiohs were not dismissed on thaeierits, but rather for failure
to exhaust remedies prior to bringing this @ctiln short, the non-IDEA&laims were simply
alternative theories for relief that were not pahamlly ripe. As a result, the Court rejects the
District’'s contention that the sinissed non-IDEA claims are unredtto the IDEA claim. Even
if the non-IDEA claims were unrelated to theBR claim, the Court would be disinclined to
reduce billing entrie by 75% as requested by the DistrictclSaalculation is purely mechanical
devoid of any recognition of thadtual overlap among the claimSee M.S,, 822 F.3d at 1137.
The fact that the Plaintiffs did nobtain all of the relief thahey requested in conjunction with
the non-IDEA claims does not change the fact thatcentral issue — dttle District deny C.W.

a FAPE — was resolved. Thdgtermination and the sulggent remand was a substantial
success by the PlaintiffsSee Hendey, 461 U.S. at 435 n.11 (findingahit is not “necessarily
significant” that a prevailinglaintiff did not receive dkhe relief requested).

B. Reasonableness of Hours Expended

Finally, the Court addressestDistrict’'s assertion that &htiffs’ fee award must be
reduced based on “overbilling” — billing for amreasonable amount of time for the tasks
performed. (# 74 at 15). Particularly, the District contendisat the smallest increment of time
allotted — 12 minutes — shouldveabeen reduced to six mies for particular tasks# (74 at 15).

The challenge is directed to billing entries feceiving and analyag routine Court orders,
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minute orders, courtroom mites, and email correspomibe from opposing counsel 74 at
15).

In determining the reasonableness &f lours expended, a court considers several
factors, including: (1) whetheréhamount of time spent on a pewtar task appears reasonable
in light of the complexity of the case, the s#igies pursued, and thesponses necessitated by an
opponent’s maneuvering; (2) whether the amouniod spent is reasable in relation to
counsel's experience; and (3)etther the billing entries areféigiently detailed, showing how
much time was allotted to specific taskhaw v. AAA Engineering & Drafting, Inc., 213 F.3d
538, 542 (10th Cir. 2000) (citingamos v. Lamm, 713 F.2d 546, 553-54 (10th Cir. 1983)). “The
party seeking an award of fees should sulewidlence supporting the hours worked and rates
claimed.” Hendey, 461 U.S. at 433Roth v. Coleman, 438 F’'Appx. 725, 727 (10th Cir. 2011).
The 10th Circuit has noted that “[c]Jounsel fioe party claiming the fees has the burden of
proving hours to the district cdusy submitting meticulous, cagrinporaneous timeecords that
reveal, for each lawyer for whom fees are souglhhours for which cmpensation is requested
and how those hours were déal to specific tasks.Case v. Unified School Dist. No. 233,
Johnson County, KS, 157 F.3d 1243, 1250 (10th Cir. 1998). c@rthe court has adequate time
records before it, “it must then ensure tthegt winning attorney has exercised ‘billing
judgment.”™ Case, 157 F.3d at 1250 (quotiriRgamos, 713 F.2d at 553). “Billing judgment
consists of winnowing the hours actually emged down to the hours reasonably expendéd.”

Though not required to do so, the Counhducted a thorough reaw of Plaintiffs’
counsel’s billing statement, which adequatidyails the nature @he task performed, who
performed the task, and the time expended on tea&h “[T]rial courts need not, and indeed

should not, become green eye-shade accountanesesBential goal in shifting fees (to either
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party) is to do rough justice, ntu achieve auting perfection.” Fox v. Vice, 563 U.S. 826, 838,
131 S.Ct. 2205, 2216, 180 L.Ed.2d 45 (2011). Basedaingkiew, the Court finds the time
devoted to certain tasks appeagasonable, and the hoursddlllare proportionate to the
experience of the attorney who billed those hours. For example, attorney Jack Robinson states
he has practiced special educat@aw for 22 years and, thus, heaisle to complete tasks in an
efficient manner. The Court disags with the District’'s categeoal assertion tha¥lr. Robinson
should have reviewed all of theeidtified filings and emails insiminutes or less. There is no
support for such a broad contentiaoy for it in the context of pacular entries. The District
has not submitted any evidence of a customary billing practice at odds with that used by Mr.
Robinson, nor any detailed objection to any speeifitry. The Court notes that Mr. Robinson
exercised billing judgment by editing his paraléghilling statement, omitting hisharges for
time spent communicating with Phaiffs and colleagues, andrfeesearching legal issuegt 67-
1). He also removedd@uplicate billing entry(# 75). In the absence ofsnowing by the District
that Mr. Robinson’s practices were unusual relative to other professionals or a specific showing
as to a specific entry, theoGrt assumes that tlhese of the 12 minute segment is a rough
estimate of the time necessary for the tasksifgpacnoting that some may have taken less than
the time allotted and some mhgve taken more, but that tre whole Mr. Robinson properly
exercised his billing judgment is allottinige time for a group of similar tasks.

The lodestar calculatias: 209.9 hours x $350 = $73,465 for Mr. Robinson + 20.9 hours
x $100.00 = $2090 for his paralegal, Ms. Lakey.e Phesumptively reasonable lodestar amount
totals $75,555, however $70 has been dedlfor a duplicatéilling entry. (#67, # 75).

Thus, the Court awards the Plaintiffs $75,485.0@@sfpursuant to 20 U.S.C. § 1415(i)(3)(B).
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Motion to Review Award of Costs

Following the Court’s Final Judgment in fawafrPlaintiffs and against the District, the
Plaintiffs tendered their bill of costs for revidwy the Clerk of the Court in the amount of
$1,973.59.(#66). On October 16, 2019, the Clerk taxedtsagainst the District in the total
amount of $1,973.59(# 68). Through this motiorthe District seeks to reduce the award of
costs taxed by the Clerk in favof the Plaintiffs pursuant teed. R. Civ. P. 54(d)(1){# 70).

A. Legal Standards

The Federal Rules of Civil Predure provide that costs, otltean attorney fees, “should
be allowed to the prevailing partyhless “a federal statute, thesées, or a court order provides
otherwise.” Fed. R. Civ. P. 54(d). The term “sdsts used in Rule 54(d) allows a judge or
clerk of any court of the UniteStates to tax costs for tsamipts and copies “necessarily
obtained for use in the caseZ8 U.S.C. § 1920(2) & (4)n re Williams Securities Litigation,

558 F.3d 1144, 1147 (10th Cir. 2009). “A prevailing party bears the burden of establishing the
amount of costs to which it is entitledlt]. at 1148. The 10th Circuit has “establish[ed] that the
amount a prevailing party requests must be redsden Once a prevailing party establishes its
right to recover allowable casthowever, the burden shiftsttee ‘non-prevailing party to

overcome the presumption thaésie costs will be taxedd.

B. Analysis

The District iterates its argument that Plaistéire not a prevailing party in this action
and further claims that the Clerk erred in texcosts for several depositions. For the reasons
previously stated, the Courfeets the District’s first argument. Turning to whether the

deposition costs should be taxed ourt asks (1) whether Plaintiffs’ requests are reasonable,
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and if so, (2) whether the Disttis pleadings are sufficient tivercome the presumption that the
costs of the depositions idengitl by the Clerk should be taxed.

The “necessarily obtained for use in the cagahdard articulated in 28 U.S.C. § 1920
allows prevailing parties to recover costs fottenials that are “reamably necessary to the
litigation of the case.Inre Williams, 558 F.3d at 1148 (quotirgitchell v. City of Moore, 218
F.3d 1190, 1204 (10th Cir. 2000)). “[A] prevailingriyamay not recover casfor materials that
merely ‘added to the conmince of the counsel’ or the district courtld. at 1147.

The 10th Circuit has rejected the argumehatta district court may only award costs for
depositions the district court actuallged in deciding summary judgmentd. at 1149.
“[M]aterials may be taxable even if they ard fuirictly essential’ to the district court’s
‘resolution of the case.”1d. at 1148 (quotindrurr v. AT& T Techs., Inc., 824 F.2d 1537, 1550
(10th Cir. 1987)). Because the “standard is @in@asonableness,” if materials or services are
“reasonably necessary for use ie tase, even if they are ultimately not used to dispose of the
matter, the district coudan find necessity and award the recovery of costs.{quoting
Callicratev. Farmland Indus., Inc., 139 F.3d 1336, 1339 (10th Cir. 1998)).

The “necessarily obtained for use in theeCagandard acknowledges that “caution and
proper advocacy may make it incumbent on coutaspiepare for all contingencies which may
arise during the courss litigation ...” Callicrate, 139 F.3d at 1340 (quotatis omitted). The
10th Circuit has been unwilling to “penaliz@arty who happens to prevail on a dispositive
motion by not awarding costs assaied with that portion of dcovery which had no bearing on
the dispositive motion, but which appeared othge necessary at the time it was taken for
proper preparation of the casdd. Further, any “rule that pmits costs only for depositions

received in evidence or used by the couruimg upon a motion fosummary judgment is

10
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narrower than section 1920Merrick v. Northern Natural Gas Company, 911 F.2d 426, 434
(10th Cir. 1990).

The District objects to costs associated i depositions of Gene Bamesberger and the
Plaintiffs. In response, the Pdiiffs maintain that depositiorend resulting transcripts were
reasonably necessary at the time taken. Thet@grees as to MBamesberger only.

Reasonableness must be based on the “platitacts and circumstances at the time the
expense was incurred” and not with the “benefit of hindsight.re Williams, 558 F.3d at 1148
(citation omitted). Plaintiffassert that the depositiorstienony of Gene Bamesberger was
reasonably necessary to establisdt the District did nofind a residential treatment facility that
would accept C.W. or that was able to implement the February 2017 IEP. Both parties referred
to Mr. Bamesberger’s testimotny their briefing ad attached portions of his deposition
transcripts as exhibitq# 56-1, # 57-3, # 58 at 12, 19).

Plaintiffs also argue thahe deposition testimony of Plaintiffs C.W. and B.W. was
reasonably necessary in thia¢ District relied upon sudestimony in its briefing(# 57 at 21,

38-39). The Court disagrees. Itis unclear howlhgrict citing to this tesmony in its briefing
makes the depositions “reasonabgcessary” and Plaints offer no further support. In this
circumstance, it would have beappropriate for the Plaintiff® present their own testimony by
affidavit in order to adequatebyief the merits of the IDEA appeal. Thus, as to the Plaintiffs
depositions, the District overcartiee presumption that the associated costs are reasonable and
should be taxed.

Accordingly, the Court denigbe District's motion as toosts associated with the

deposition of Gene Bamesberged@nants the motion as to costssociated with the Plaintiffs’

11
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depositions. The Clerk’s Award of Costs shlreduced by the amouwritcosts associated
with the Plaintiffs’ depositions.
[11. CONCLUSION

For the foregoing reasons, the Plaintiffs’ Motion for Attorney Kg&3) is GRANTED
to the extent that thielaintiffs are awarde#i75,485.00 in fees against the District pursuant to
20 U.S.C. § 1415(i)(3)(B). Further, Defemtia Motion to Review Award of Cos{¢ 70) is
GRANTED IN PART AND DENIED IN PART as set forth above.

Dated this 29th day of July, 2020.

BY THE COURT:

Marcia S. Krieger
SenioiJnited StateDistrict Judge
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