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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 17-CV-2693-M SK-NYW
ALARIC GREENE,
Plaintiff,
V.

HOVEROUND CORPORATION,

Defendant.

OPINION AND ORDER ON MOTION TO DISMISS

THISMATTER comes before the Court on thefendant’s Motion to Dismisg#(11),
the Plaintiff's responseé#(17), and the Defendants’ repl 21). For the reasons that follow,
the Motion is denied.

. JURISDICTION
The Court has jurisdiction to hetlnis case under 28 U.S.C. § 1332.
Il. BACKGROUND'

Defendant Hoveround Corpation manufactures powet wheelchairs, called
powerchairs. Alaric Greene, the Plaintiff instimatter, purchased the MPV5 Powerchair from
Hoveround in 2010. On June 29, 2015, Mr. Gréepewerchair suddenly lost power causing
him to lose control, fall out dhe chair and then the chair feth top of him. On August 20, an
agent for Hoveround inspected Mr. Greene’s pohaircand told Mr. Greene that the joust box

and connections between the powepply and servos needed repair.

! The Court recounts and accepts as trueviiiepled facts alleged in the Complai#t4). See
Dudnikov v. Chalk & Vermilion Fine ArtsInc., 514 F.3d 1063, 1069—-70 (10th Cir. 2008).
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The Complaint# 4) alleges the following causes of acti (1) strict poduct liability
(defective design and manufactg)jn(2) negligence, and (3) breach of implied warranty.
Hoveround has moved to dismiss all three claiElj.

1. LEGAL STANDARD

In reviewing a motion to dismiss pursuantederal Rule of CivProcedure 12(b)(6),
the Court must accept all well-pleaded allegagiin the complaint as true and view those
allegations in the light most favorable to the nonmoving p&tiglham v. Peace Officer
Standards & Training, 265 F.3d 1144, 1149 (10th Cir. 2001) (quotButton v. Utah State Sch.
for the Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 1999J)he Court must limit its
consideration to the four corners of the complani; exhibits attachettiereto, and any external
documents that are incorporated by referer@&e.Smith v. United Sates, 561 F.3d 1090, 1098
(10th Cir. 2009). However, a court may considecuments referred to in the complaint if the
documents are central to the plaintiff’'s claim and the parties do not dispute the documents’
authenticity. Alvarado v. KOB-TV LLC, 493 F.3d 1210, 1215 (10th Cir. 2007).

When dismissal is sought on statute ofilations grounds, the movant has the burden of
demonstrating that, on the face of the compldi&,claim is untimely; if the defendant carries
that burden, the plaintiff themas the burden of coming forwandgth facts justifying tolling the
statute of limitations Aldrich v. McCulloch Props. Inc., 627 F.2d 1036, 1041 n.4 (10th Cir.
1980).

V. DISCUSSION

Hoveround argues that all of Mr. Greene’srosiare barred by the applicable statute of

limitations. All three claims are subjdota two-year statute of limitations&ee C.R.S. § 13-80-

106 (strict product liability and breh of implied warranty); C.R.S. § 13-80-102 (negligence).



Under Colorado law, a cause of action for persamaty accrues for purposes of calculation “on
the date both the injurgnd its cause are known or should have been known by the exercise of
reasonable diligence.” C.R.S. § 13-80-108(1) (emsshedded). A cause of action for breach of
warranty accrues “on the date the breach isodlis@d or should have been discovered by the
exercise of reasonable diligenteC.R.S. § 13-80-108(6).

Mr. Greene filed his Complaint in sgatourt on August 18, 2017. The action was
subsequently removed to this Court cov@mber 10, 2017. Hoveround contends that Mr.
Greene filed his action more than two yeatsrafie was injured on June 29, 2015. Mr. Greene
responds that although the event occurred on 2802015, the clock for filing of his action did
not begin to run untihe learned of the cause of the goahair’s loss of power on August 20,
2015. He argues that although he knew that hisyinjas caused by the chair’s loss of power
when the incident occurred in June, he didkmaiw why the chair Ist power until August 20
when the Hoveround agent inspected it. Only thdrhe have sufficient information to assert a
claim for product liability, breach of warranty, or negligencge Owensv. Brochner, 474 P.2d
603, 606 (Colo. 1970).

Hoverround offers nothing that suggests tflatGreene was not lifjent in seeking
information as to the cause of the power lodsisnchair. Thus, viewing the Complaint alone,
the Court finds that it is suffient to state a cognizable claifccordingly, the Motion is

denied.



V. CONCLUSION
For the foregoing reasons, the Defendant’s Motion to Disri$$)(is DENIED.
Dated this 3rd day of August, 2018.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge




