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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 17-cv-02725-M SK-STV
ERIK T. ROBINSON,
Plaintiff,

V.

ACG PROCESSING, and
ROBERT BASS,

Defendants.

ORDER RE: MOTION TO DISMISS

THIS MATTER comes before the Court on Defenttd Fed. R. Civ. Pro. 12(b)(6)
Motion to Dismiss#30) and the supporting and opposition briefing ther#81,(#38).
l. Statement of Jurisdiction
The instant lawsuit asserts seven claims arising under the Fair Debt Collection Practices
Act, 15 U.S.C. § 1692t seq.(the “FDCPA”), and one claim arising under the Telephone
Consumer Protection Act, 47 U.S.C. § 2@7seq.(the “TCPA”"). Thusthe Court exercises
jurisdiction under 28 U.S.C. § 1331.
. Relevant Alleged Facts
The Court offers a summary of the relevatiegations set forth in the First Amended

Complaint (#24). Further elaboration is made as resgey as part of the Court’s analysis.

1 Plaintiff Erik Robinsn is proceeding asmo seplaintiff. In such cases, the Court will
construepro sepleadings and other filings liberallyHaines v. Kerner404 U.S. 519, 520-21
(1972).
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The First Amended Complaint allegesattfrom April 2016through June 2017, Mr.
Robinson received multiple phone calls from datitectors seeking payment of a 2008 payday
loan, a debt that he disputedd. @t 1 6, 8, 14-17.) These calls fit a “general pattern” in which
Mr. Robinson was told that a qmess server and/or the polisere en route to his home or
workplace, and he was threatened with being suedrested if he did not pay the debd. &t
6.) Whenever Mr. Robinson received a call frdabt collectors, he demanded validation of the
debt as required under tR®CPA, but he has never réosd that verification. If.) In April
2016, the callers self-identified #se “Aaron Cooper Group” or “BG Services,” but beginning
in August 2016, different names were usdd. 4t 11 9,10.)

Initially, Mr. Robinson sued D2 Managementf then settled such claims. As part of the
settlement, D2 Management provided unspecifiedterials” or “records” to Mr. Robinson, that
“indicate that the prior debtollector is a firm called ACGrocessing,” which is owned by
Robert Blass. I atf20) Mr. Robinson then amended Riomplaint to assert claims against
ACG Processing and Robert Blass.

Defendants ACG Processingich Robert Blass move to dismiss the First Amended
Complaint on a variety of grounds — some raisethéxMotion to Dismiss, and others raised in
the Reply. They contend thdi) the First Amended Complaidbes not contain any allegations
that ACG Processing or Mr. Bass specifically egeghin any conduct that is a violation of the
FDCPA; 2) the First Amended Complaint does ali¢ge that Mr. Robinson submitted written
notice of a disputed debt, which is a regment to triggering any FDCPA validation
obligations; 3) at least some of the FDCPA claims in the First Amended Complaint are barred by
the one-year FDCPA statute of limitation; 4) the First Amended Complaint fails to allege what

sort of computer or automated “robo-dialingévice was used to call Mr. Robinson with



adequate specificity to state TCPA claim; and 5) the ISt Amended Complaint does not
sufficiently allege that Mr. Robinson receiveck thalls in question on a cellular or wireless
phone, as required under the TCPA.
[I1.  Analysis

A. Fed. R. Civ. Pro. 12(b)(6) Legal Standard

In considering a motion to dises pursuant to Rule 12, the Court is limited to the factual
allegations of the pleadings — here, the First Amended Complakendine v. Kaplar41 F.3d
1272, 1275 (10th Cir. 2001)acobsen v. Deseret Book C287 F.3d 936, 941 (10th Cir. 2002);
Dean Witter Reynolds, Inc. v. Howsa261 F.3d 956, 961 (10th Cir. 2001). The Court accepts
all well-pleaded allegations asu& and views such adjations in the light most favorable to the
nonmoving party. Stidham v. Peace Officer Standards & Traini@¢5 F.3d 1144, 1149 (10th
Cir. 2001) (quotingSutton v. Utah State Sch. for the Deaf & Bliad@3 F.3d 1226, 1236 (10th
Cir. 1999)).

A claim is subject to dismissal unless it is “plausible on its fa&slicroft v. Igbal 556
U.S. 662, 678 (2009). To make such an assegsitienCourt first discards those averments
that are mere legal conclusions or “threadb&wtals of the elements of a cause of action,
supported by mere conclusory statementsl.”at 678-79. Then the Court takes the remaining,
well-pleaded factual contentions, and treating thesntrue, determines whether such facts
support a cognizable claim that is “plausible” @snpared to merely being “conceivable” or
“possible.” What is required to reach the level of ‘idbility” varies from context to context,
but generally, allegations that are “so gendhalt they encompass a wide swath of conduct,
much of it innocent,” are not sufficienKhalik v. United Air Lines671 F.3d 1188, 1191 (10th

Cir. 2012).



B. Conduct by ACG Processing and Mr. Bass that violatesthe FDCPA

To state a claim for violation of the FDCPKy. Robinson must allege facts from which
the court can infer that the elents of a claim can be showrnlo prove a violation of the
FDCPA, a plaintiff must establish that a debilestior violated some provision of the applicable
statute. 15 U.S.C. § 1692 seq.Generally, this requires some factual allegation from which the
Court can infer that: 1) the plaintiff is a consup®rthe defendant is a blecollector; and 3) the
defendant engaged in conduct photed by FDCPA. The Defendanimove to dismiss Claims 1
through 7 brought under the FDCPA for failure togdléacts identifying hibited conduct.

1. Conduct by ACG Processing

ACG Processing generally argudsit the First Amended Complaint fails to specifically
identify it by name. ACG Processing is teaally correct, but thatloes not prevent the
statement of a sufficient claim against it.

Paragraph 9 of the First Amended Comglailleges that Mr. Robinson received calls
from someone purporting to be from “ACGr&ees” and/or “Aaron Cooper Group” in April
2016. These references are slightly differéoim the name, ACG Processing. However,
Paragraph 21 alleges that documents obtained B8 Management “indicate that the prior debt
collector is a firm called ACG Processing....Reading the two allegations together, and
construing them most favorably Mr. Robinson, it is fair to say &t he contends that the debt
collection calls of which he complaindl avere made by ACG Processing. Although ACG
Processing may dispute its involvement witlesh calls, this is sufficient to identify ACG

Processing for purposes of the FDCPA claims.



2. Conduct by Mr. Bass

With regard to claims against Mr. Bassg ttonclusion is differ@. The only allegation
in the First Amended Complaint involving Mr. &ais a single sentence in which the pleading
states that he “apparently” owns an entityeatities identified as “ACG Processing,” “Aaron
Cooper Group,” and/or “ACG service.”#44, at 1 21.) There is nallegation that Mr. Bass
actuallydid anything apart from that alleged ownership.

That is not sufficient to state an FDCPAioh against Mr. Bass under any of the theories
articulated by Mr. Robinson. The FDCPA governsabeduct of a “debt cadctor.” It defines
such a debt collector to be “any person who wsgsinstrumentality of interstate commerce or
the mails in any business the mipal purpose of which is the ltection of any debts, or who
regularly collects or attempts tollext, directly or indiretly, debts owed or duor asserted to be
owed or due another” or “any creditor who, in the process of colldtigsngwn debts, uses any
name other than his own which would indicatatth third person is collecting or attempting to
collect such debts.” 15 U.S.C. § 1692a(6).

The sole allegation concerning Mr. Bass atthe owns ACG Processing or a similar-
named entity — does not meet the definition of bt @ellector. Thus, #re is no claim stated
against Mr. Bass under the FDCPA.

C. The FDCPA Statute of Limitation

The First Amended Complaint covers telephone calls made over an extended period of
time — April 2016 through June 20. This action was filed on November 14, 2017. ACG
Processing contends that the FDCPA clainestiane-barred by the FDCPA'’s one-year statute of

limitation. Seel5 U.S.C. § 1692k(d).



Generally, the assertion of a bar by applicabba statute of limitation is an affirmative
defense upon which the defendaas the burden of proof. Butdan be determined on a motion
to dismiss brought pursuant to Fed. R. Civ. Pro. 12(b)(6) if the dates alleged in the complaint
make clear that the right sued upon has been extinguisBed, e.g.Radloff-Francis v. Wyo.
Med. Ctr., Inc, 524 Fed. App’x 411, 413 (10th Cir. 2013) (quotidrich v. McCulloch Props.,
Inc., 627 F.2d 1036, 1041 n. 4 (10th Cir. 1980)).

ACG focuses upon allegations in the Fissmended Complaint referring to debt
collectors with names similar to ACG ProcessifgCG notes that these occurred only in April
2016, and thus to be actionable must have lassarted in an action filed by April 2017. But
ACG reads the First Amended Complaint too nalyo As noted, whenanstrued liberally, the
allegations against ACG could include all tbalection calls made from April 2017 through
June 2017.

As to those, calls made more than a yeefore this action was filed — November 14,
2017 — are barred.That leaves, those catlsat occurred after Noverab14, 2016 as actionable.
According to the First Amended Complaint, thare six calls that are actionable — April 5, 2017
(#24, at T 14); April 6, 20171d.); April 7, 2017 (d.); May 30, 20171¢l. at 1 16); May 31, 2017
(Id.) and June 22, 201Td( at 7 17).

D. Sufficiency of allegationsfor claimsasto actionable calls

Focusing on the specific calls at issue, the Cauns to each typef violation that is

alleged.

2 Mr. Robinson makes no argument nor is therghing in the record #t suggest that the
statute of limitation should be equitably tolled.
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1. First Claim — Violaton of 15 U.S.C. § 1692c

The first claim in the First Amended Comiplaalleges that ACG Processing continued
to call Mr. Robinson he “ordered” the caller tease and desist in violation of 15 U.S.C. §
1692c. Section 1692c states in relevant parta“tionsumer notifies a debt collector in writing
that the consumer refuses to pay a debt orttleatonsumer wishes the debt collector to cease
further communication with the consumer, the dedilector shall not communicate further with
the consumer with respect to such debt.ldat (c).

The key language in Section 1692c requires a consumer tavgiten notice to a debt
collector in order to stop communication. ThesEiAmended Complaint contains no allegation
that Mr. Robinson ever gaweritten notice to ACG Processing @ny other collector that it
should cease communication. Therefore, disal is warranted on this claim.

2. Second Claim — Violation a5 U.S.C. 88 1692b(2) and 1692c(b)

The second claim in the First Amended Corimtlalleges that ACG Processing violated
15 U.S.C. 88 1692b(2) and 1692c(b) by “repeateciytacting [Mr. Robinson’s] family
members” and “by informing them that thentact is related to debt collection.#24, at  27.)
Section 1692b(2) prohibits a debt collector wiomtacts an individual other than the debtor to
ascertain the debtor’s location frostating “state that such consumer owes any debt.” Section
1692c(b) limits those that a debt collector may contact.

Except as provided in section 169ab this title, without the prior
consent of the consumer given dibgdo the debt collector, or the
express permission of a court a@ompetent jurisdiction, or as
reasonably necessary to effectuatpostjudgment judicial remedy, a
debt collector may not communicaie,connection with the collection
of any debt, with any person othisan the consumer, his attorney, a

consumer reporting agency if otherwise permitted by law, the creditor,
the attorney of the creditor, orglattorney of the debt collector.



Taken together, then, these provisions limit a @ellector’'s contacts with third parties solely
for the purpose of ascertaining tivbereabouts of the debtor aimddoing so, the debt collector
may not may not disclose ththe debtor owes any debt.

The First Amended Complaint mentions callade to Mr. Robinson’s family members
twice. It alleges that ACG Processing “repeatedly contacting family members,” and it also
alleges that “[ijn addition to dahg the Plaintiff, [representatds of ACG Processing] often call
Plaintiff's father and brdter relaying the same riilous threats, that they are collecting debt.”
(Id. at § 6). However, the First Amended Comglaontains no allegatiorf specific calls that
were made to his father and brother or the fmagod in which such calls were made, or most
importantly the content of the calls.

While the Court believes that this is a closall, it ultimately concludes that a mere two
references to “repeated” or “often” calls kdr. Robinson’s family members is insufficiently
specific to identify calls occurringithin the statute of limitations or related to any of the six
calls which are actionable. Dismissdlthis claim is warranted, as well.

3. Third Claim — Violation of 15 U.S.C. 88 1692d and 1692e

The third claim in the First Amended Complaafieges that ACG Bressing violated 15
U.S.C 88 1692d(6), 1692e(14), and 1692e(3) by fatiinglentify itself byits correct name and
by pretending to be an attorneWith respect to the ffst of those, 81692d set in relevant part:
“A debt collector may not engage in any condihet natural consequence of which is to harass,
oppress, or abuse any person in connection witbdhection of a debt.”It further identifies the
following as constituting (in relevant part) ghibited harassing conduct: “the placement of
telephone calls without meiagful disclosure of ta caller's identity.”ld. at (6). With respect to
81692e, the statute prohibits the use of “false, daeemr misleading representation or means”

in connection with the collectionf a debt, and (in relevant pait specifically prohibits the
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following: “The use of any business, companyprganization name other than the true name of
the debt collector's businessmpany, or organization.ld. at (14). Finally, 81692e specifies
that “[tlhe false representatioor implication that any individuals an attorney or that any
communication is from an attorney” will be ahet type of a false, deceptive or misleading
representationld. at (3).

The First Amended Complaint alleges that talls made on April 5, 2017, April 6, 2017
and April 7, 2017 were made by an individual esgnting that he was calling on behalf of
“National Information Center,” whiclvas representing “Loanpoint USA."#24, at T 14.) It
further alleges that the calls made onyM®, 2017 and May 31, 2017 were made by someone
claiming to represent “Cardin&issociates,” which was calling drehalf of “Knox Financial.”

(Id. at 1 16.) Finally, it alleges that the J@&®& 2017 call was made by an individual purporting

to be from D2 Management, which was calling on behalf of “Loan Point Financial. at(

17.) Assuming that the claims based on thelle age brought agains&tCG Processing, in each
instance, a name different than its own was used. For these calls, then, a claim for violation of
881692d(6) and 1692e(14) may proceed. Howewene of the six actionable calls involved
representations that the caller was an attofn@yus this claim is limited to the identified calls

and alleged violation of 18.S.C 88 1692d(6) and 1692e(14).

4. Fourth Claim — Violation of 15 U.S.C. § 1692e(5)

The fourth claim in the First Amende@omplaint alleges that ACG Processing
communicated a false, deceptive or misleadingessgrtation to Mr. Robinson in violation of 15
U.S.C. § 1692e by threatening to take legal action that it legally could not take, such as asserting

that he could be arrested or be steedollect the purported debt in questidd. at (5).

3 The only call that specifically makesattallegation is one made on August 27, 20d6at 1
10-13) which is barred by the statute of limitations.
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The First Amended Complaint generally alleges that the debt collection calls made to Mr:
Robinson “all follow the same general patterrthat the debt collector who called Mr. Robinson
stated “that they are a law firar mediation firm and that theege process servers and/or police
en route to [Mr. Robinson’s] home or vkptace to serve him with a complaint#24, at { 6)
and that the law firm or mediation firm repeesed a “client” who threatened “to have [Mr.
Robinson] arrested and suedtlife debt was not paid.ld() With respect to the six actionable
calls, however, there are no speaciilegations of this type.

Notwithstanding that lack of specifity, @nConstruing the First Amended Complaint
liberally, the general allegations could applythie six actionable calls creating plausible claims
for violation of 81692e(5). The First Amended Cdant alleges that albf the debt collection
calls in question — presumably including the onede in April through June 2017 — followed a
common pattern, in which Mr. Robinson was threatewith legal action.That alleged pattern
is described in some detailld(at § 6.) Nothing in the deggtion of the relevant 2017 calls
contradicts this allegation or sugge that such calls were departures from the norm. Thus, this
claim for5

5. Fifth Claim — Violation of 13J.S.C. 88 1692e(4), 1692¢e(5) and 1692c

The next claim in the First Amended i@plaint alleges that ACG Processing
misrepresented to both Mr. Robinson and ® family members that nonpayment of his debt
would result in his arrest in violation df5 U.S.C. 88 1692e(4), 1692¢e(5) and 1692c. As
discussed above, 81692e(5) specifies that threatémitatke legal action that cannot be taken is
a specific type of false, deceptive or misiegdrepresentation. Section 1692e(4) is similar:
“The representation or implication that nonpaymeh any debt will result in the arrest or
imprisonment of any person or the seizure, gament, attachment, or sale of any property or

wages of any person unless such action is lawful and the debt collecteditor inends to take
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such action.” Id. Finally, as also discussed above, §168&2nerally prohibits debt collectors
from contacting any third persserregarding a debtor's delgxcept in a number of limited
circumstances that are not alleged to be present here.

There is no allegation in the First Amended@daint that any of the calls made to Mr.
Robinson or his family members threatened theusejzyarnishment, attachment, or sale of his
property or wages. However, as discussed idiately above, it describes“general pattern” of
calls made to Mr. Robinson thatcludes arrest threats. Ifaving the reasoning previously
applied, the general allegations are liberally tomesl to apply to the six calls made in April
2017 through June 2017. Therefore, the claimdhlis made to Mr. Robinson threatened arrest
in violation of 88 1692e(4) and 1692e(5) will proceed.

However, with respect to the 81692c ofainvolving calls made to Mr. Robinson’s
family members, the same analysis as set forthandiscussion of Claim &pplies. No specific
calls to any of Mr. Robinson’s&amily members are alleged to have been made within the
applicable limitations period. The First Amendédmplaint alleges that each of the six calls
made between April and June 2017 were madelrtoRobinson personally, and not any such
family members. Moreover, although thersEiAmended Complaint does allege that ACG
Processing “often call[s] [Mr. Robinson’s] fath and brother, relaying the same ridiculous
threats, that they are collecting a dedtt,,” two broad references toepeated” or “often” calls
without identifying any specific calls or even tti@e period in which they were received is not
enough to state a claim regarding those purportdsl caherefore, this claim cannot proceed on

claimed violations of §1692c.
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6. Sixth Claim — Violatin of 15 U.S.C. § 1692¢(7)

The sixth claim alleges that ACG Processiwrongfully and falsgl stated that Mr.
Robinson had committed a crime in order to disgrhim in violation of 15 U.S.C. § 1692e(7).
Section 1692e(7) identifies cJommunicating or treatening to commuecate to any person
credit information which is known or which sholdé known to be false” as a specific type of
false, deceptive or misleading representation.

Because the purpose of the alleged repriedion was to embarrass Mr. Robinson, it
necessarily must have been made to somedrer tihan Mr. Robinson. But as noted earlier,
none of the six actionable calls reemade to anyone but Mr. Robams In addition, there is no
specific allegation that any of the six calls ilwal a statement inditiag that Mr. Robinson
committed a crime. Finally, the “general pattern” of the cai®l,(at I 6) do not mention
anything about Mr. Robinson having committed a crime. To be sure, it alleges that the debt
collectors’ general practice was tioreaten Mr. Robinson with r@st or calling the police, but
this falls short of actually stating that he hadfpened some criminal act, or even that he had
engaged in criminal behavior generally. iRg arrested or taken into custody does not
necessarily mean that one has committed a crifherefore, dismissal is warranted with respect
to this claim.

7. Seventh Claim — Violation of 15 U.S.C. 16929

The seventh claim alleges that ACG Proaegdailed to validateMr. Robinson’s debt
upon his verbal request in vation of 15 U.S.C. § 1692g. Sem 1692g provides in relevant
part:

J When a debt collector contacts a debtaog, diebt collector must inform the debtor

that he or she will haviirty days to notify the debt collector in writinigat he or

she disputes the debt (in whole or in panthich then obligatethe debt collector
to verify the debt. 15 U.S.C. § 1692g(a)(4).
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. Within five days of the initial contactith the debtor, the delobllector must send
the debtor — unless the informationcigntained in the initial communication —
written notice containing a variety offfirent types of information, including the
creditor to whom the debt is owed ane thbility to dispute the debt and require
verification. Id. at (a).

. If the debtor submits written notice that he or she disputes the debt within the
thirty day period, the debt ttector generally must stogll collection efforts until

he or she can verify the debt and m#ils debtor documented verification of the
debt. Id. at (b).

ACG Processing argues that the First Amen@edhplaint does not alie that Mr. Robinson
provided written notice that he disputed the dafd thus the verification requirement was not
triggered.

First, it is helpful to note that 81692g(akates reciprocal duties for the debt collector
and the consumer (debtor). The debt collector magtvo things in the first contact or within a
short time thereafter — inform @hconsumer of the 30-day tinperiod in which to notify the
collector that the debt is disputed, and sereldbbtor written notice of information about the
debt. Before the collector isbligated to validate the delihe consumer must give timely
written notice that he or she disputes the défihe consumer gives that written notice, then the
collector must cease collection until the debt isfiestiand verification is s# to the consumer.

The First Amended Complaint asserts only a general claimAii& violated §1692¢g
without reference to any specifisubsection or subpart, thusig somewhat unclear what
obligation under 816929 that Mr. Rmson contends was not perfegd. However, some clarity
is provided in 1 42, which alies that the collector has “ted repeated verbal requests by
Plaintiff to validate the debt.’Based on this clarification, and the absence of any allegations
addressing the collectors initiduties, the Court undstands the alleged olation to be the

collector’s refusal to validate thelsteafter Mr. Robinson disputed it.
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The question then becomes whether the First Amended Complaint includes factual
allegations, which if true, would have triggered tollector’ obligation to verify or validate the
debt. It does not. To trigger such obligatidhe consumer (debtor) must make a written
demand. The First Amended Complaint alkegmly that Mr. Robinson was contacted by
telephone, and it describes his relaly extensive efforts to try tascertain the identity of his
callers and his oral requesdts validation of the debt. #24, at 1 14-18% Because it contains
no allegation that Mr. Robson gave the collectavritten noticethat he disputed the debt, the
collector had no duty to “validat it. 15 U.S.C. 8§ 1692g(a)(4)lhus, this claim is dismissed.

E. TCPA Claim

ACG Processing also seeks dismissal th?AQlaim. The elements for proof of a
TCPA claim are: 1) a call was placed to theimtiff's cellular or wireless phone; 2) using an
automatic dialing system and/or leaving anfiaiéil or prerecorded nssage, 3) without prior
consent of the plaintiff.See, e.g., Sartori v. Susan C. Little & Associates, B/A. Fed. App’x
677, 682 (10th Cir. 2014). ACG argues that thestFAmended Complaint fails to allege facts
sufficient to establis the second elementi-e., that the calls recedd by Mr. Robinson were
made using an automatic dialing system. specifically contends that the First Amended
Complaint merely describes tlesalls as being placed by “robo-dialing computers,” and that
Mr. Robinson did not explicitly identify any garular device that was used to call him.

In this regard, the TCPA defines an tamnatic telephone dimlg system” to be:

“equipment which has the capacity — (A) torst or produce telephone numbers to be called,

4 There is no allegation that ACG (or the eotbr) either performed dailed to perform its

initial obligations to advise MiRobinson of the 30-day time peritmdispute the debt or to send
him the statement that included written notice of information about the debt. If Mr. Robinson
was never provided with the rdged notice of his right to dpute the debt or the required
statement as to the debt, he might be abéssert a violation df692g(a)(4) on such grounds.

14



using a random or sequential noen generator; and (B) to dial such numbers.” 47 U.S.C. §
227(a)(1). The First Amended Complaint expresdiges that the debt lgection calls received

by Mr. Robinson were placed through phones thae “wobo-dialing’ comuters to make many

calls, which if answered get raa to an available person.#24, at 1 7.) Whileit is slightly
ambiguous whether the First Amended Complairdllisging that the phones actually used that
technology when they called Mr. Robinson (as oppasgdst using it generally), because he is
proceedingoro se the Court will construe the First Amaed Complaint liberally to encompass
such an allegation. Therefore, the Court undedstahe First Amended Complaint to allege that

Mr. Robinson was called by ACG Processing (or someone on its behalf) multiple times using a
phone system that automatically dials randondaysequentially-generadl numbers, and then
immediately routes those calls adive operator if they are answeéron the other end. That is
sufficient for the purposes of the TCPA claintle First Amended Complaint to allege that Mr.
Robinson received calls place through an “automatic telephone dialing system,” at least at a
basic level. No further specificiig necessary at the pleading stage.

Finally, the Court notes that ACG Procesisead another TCPA argument for the first
time in its Reply brief — that the TCPA claimust fail because the statute in question only
applies to calls made to a cellular or wirelggone, and there is no allegation in the First
Amended Complaint that this is the type of p@mn which Mr. Robinsoreceived the calls in
guestion. This essentially challenges the first elenf a TCPA claim sdorth above. Because
this new argument was made only in thegRRethe Court need not consider ltinited States v.

Murray, 82 F.3d 361, 363 n. 3 (10th Cir. 1996). Howevkthe Court wergo consider the

5> Despite the fact that the First Amended Complaint states that it is seeking $13,500 in statutory
damages with respect to the TCPA claime ttelevant statutoryprovision (47 U.S.C. §
227(b)(3)(B)) provides foonly $500 per violation.
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argument, it would find it witout merit. Cellular phones habecome so ubiquitous that the

Court would infer that he received the callgjirestion on one, espeltyagiven Mr. Robinson’s

pro sestatus. If discovery prodas evidence that Mr. Robims was called on something other

than a cellular phone, ACG Processing can fileaihygropriate dispositivenotion at that time.
CONCLUSION

Therefore, Defendants’ Motion to Dismigt30) is GRANTED IN PART andDENIED
IN PART. It is GRANTED insofar as all claims against Mr. Bass BMé&M | SSED, without
pregudice. It also iISGRANTED insofar as Claims 1, 2, 6, and 7 against ACG Processing are
DISMISSED, without pregudice. It is DENIED with respect to all other claims against ACG
Processing, but such claims éineited as stated herein.

Given the Plaintiff's prior amendment to the Complaint, the Court declines to reflexively
authorize further amendment. If the Plaintitin address the deficiencies specified herein,
within fourteen (14) days, he may file atioo to amend accompanied by an amended complaint
with redlined deletions and modifications wiithe Court will consider in due course.

Dated this 1% day of October, 2018.

BY THE COURT:

Drowsce 4. Frceg,

MarciaS. Krieger
Chief United States District Judge
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