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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 17-cv-02741-M SK-NYW
MYRNA HARRIS, individually and on behalf of others similarly situated,
Plaintiff,

V.

DAVITA HEALTHCARE PARTNERS, INC., and
TOTAL RENAL CARE,

Defendants.

Civil Action No. 17-cv-02744-M SK-NYW

LILYBETH COPE, individually and on behalf of otherssimilarly situated,
Plaintiff,

V.

DAVITA HEALTHCARE PARTNERS, INC., and
TOTAL RENAL CARE,

Defendants.

OPINION AND ORDER GRANTING IN PART MOTIONS FOR JUDICIAL NOTICE
AND TOLLING

THESE MATTERS come before the Court pursuanthe Plaintiffs’ Motions to Grant
Judicial Notice and Tolling of the Statute of Limitatiq#si4 in the -2141 casé; 45 in the -

2744 case), and their associated responserephids; and the Defelants’ (collectively,
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“DaVita”) Motions for Leave to File Surrepli€g 90 in the -2741 casé, 88 in the -2744 case) in
response to the substantive motions, it corresponding resnses and replies.

The Court assumes the reader’s familiarityordy with the proceedings to date in these
cases, but also the proceedingseneral related cases includi@igdershaw v. DaVita
Healthcare PartnersD.C. Colo. Case No. 15-cv-01964-M3K¥W. The named Plaintiffs in
the cases herein, Ms. Harris and Ms. Cbass employees of DaVita. Ms. Harris worked as an
administrative assistant in DaVita facilities inl@@ado Springs, which is located in what DaVita
refers to as the “Apex Palmer” region, encongpas all DaVita facilities in Montana, Kansas,
Missouri, and parts of Wyoming, Utah, Coloratligbraska, Oklahoma, lowa, lllinois, Arkansas,
and Texas. Ms. Cope worked as a registeresenarDaVita facilitiesn San Diego, California,
which is located in the “Dream Team Palfnegion, encompassing Arizona, California, and
Nevada. Both allege that they worked mibran 40 hours in a weekrf®aVita without being
paid overtime and assert (among others) claims for unpaid overtime under the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. § 207.

Both Plaintiffs seek to pursue their FL8Rims under the coll&ge action procedures
of 29 U.S.C. § 216(b), which providésat such claims may be mamed “for and in behalf of
[the plaintiff employee] and othemployees similarly situated Flowever, the same statute also

provides that “[nJo employee shall be a parigiptiff to any such awon unless he gives his

1 Several additional DaVita employees haledfopt-in notices ifboth cases. Although
opt-in Plaintiffs enjoy a variety of benefits during the litigation, for purposes of the inquiry here,
they are largely irrelevant. The Court’s focushes stage is on the sitarity between the named
plaintiff(s) and the groupf co-workers to whonoffman-LaRocheaotices are requested to be
sent. Opt-in plaintiffs are neiamed plaintiffs, and do not become so unless and until they are
included in a properly-filed Ammeled Complaint. Put differéi, if Ms. Harris is the only

named Plaintiff in her case, the scope of notidariged to those who are similarly-situated to

her, regardless of their potential similarityaitner co-workers who subguently opted into Ms.
Harris’ case.




consent in writing to become such a party arahswonsent is filed in the court in which such
action is brought.”

In implementing the FLSA'’s coligive action procedures, the1Circuit has endorsed a
two-stage process. In the fisghge, the court makes a prelimyand deferential finding as to
the potential scope of those co-workers who cbteldiescribed as “similarly-situated” to the
named plaintiffs. That preliminary designationtloé collective allows the plaintiffs to send
Hoffman-LaRochenotices to the affected aworkers and invite them to file forms opting into
the litigation. After discovery and furthproceedings, the court undertakes a second, more
searching inquiry into whethéne plaintiffs opting into the litigation are indeed similarly-
situated to the named plaintiffs. If they are tiog court has broad latitude as to how to dispose
of the claims of the opt-in plaintiffsSee generally Thiessen v. General Electric Capital Corp.
267 F.3d 1095, 1102 (f'Cir. 2001).

These cases are at the first stage, seelgamnation of appropttie collectives for the
issuance oHoffman-LaRoche@otices. The consequences of the Court’s determination at this
stage are limited to the issuance of notigd8snesis Healthcare Copr. v. SymcA&9 U.S. 66,

75 (2013). Thus, courts makingcufirst-stage determinatiogenerally apply a “lenient”
standard, requiring the plaintiffe make “nothing more than substantial allegations that the
putative class members were together téins of a single decision, policy, or plah.”

Thiessen267 F.3d at 1102-03.

2 Hoffmann—La Roche Inc. v. Sperljg93 U.S. 165, 171-72 (1989).

3 The Court rejects the Pldiiiis’ argument that it should stead adopt the even looser
standard articulated byurner v. Chipotle Mexican Grill, Inc123 F.Supp.3d 1300, 1309

(D.Colo. 2015).Turnerappears to suggest that the only ¢x@st on the scope of the first stage
determination is whether the “workers [are] bringing the same statutory claim against the same
employer.” Although this Court agrees witlvegal aspects of Judge Kane’s analysiSumer,
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With these standards in mind, the Court suimthe record before it. Both named
Plaintiffs allege, in virtually idntical declarations, that “the mbber of hours allocated per shift
and the work expected to be accomplished ptrasie determined and set by corporate DaVita
for the entire [applicable] region.The Plaintiffs go on to stathat “the nmber of hours
allotted per shift were not enough to accomplishvibek expected per shift and | was unable to
complete my job duties within ¢hallotted time.” Thus, the Pidiffs allege that they were
“often required to work off the clock and @ne] not paid for all hours worked, including
overtime.” They acknowledge that they werstiincted that theyauld obtain authorization
from their supervisor, but that they “were diadad from reporting overtime worked because of
the possibility of disciplinary d@ion.” Based on these facts, th&intiffs request approval of
notice to be sent to all hourly employeeslirDaVita clinics in their respective regions.

In a recent decision making a second-stage determination @dbeshawcase, this
Court emphasized that one of the important icterations in defining the scope of similarly-
situated employees is identifying “the locusdetisionmaking” — that is, identify the person or
persons who bear the most direct responsilior the alleged overtime violation. The
Plaintiffs’ arguments here attempt to fix the locus of decisionmaking about overtime at a high
corporate level. They point to the depositidrdustin Searle, one of DaVita’'s high-ranking
officials, who testified extensaly about DaVita’s gactices of fixing budgetfor its facilities
(including labor budgets) and rewardifacilities that stay withithose budgets. The Plaintiffs

posit that DaVita’s budgetg is too aggressive, leaving employeesble to complete all of their

it does not agree that the standtimel Court should apply at thedi stage is so ephemeral.
Thiessemmakes clear that the existenof “a single decision, policy, gpfan” is necessary to knit
together a collective, not simply the fact thltpotential plaintiffsare employed by the same
employer.



tasks in the amount of time that Mr. Searle,satsl requiring them to have to work off-the-
clock. But there is also substantial evidein the record — submitted by the Plaintiffs
themselves — that also show that, at a corpdeatd, DaVita takes consédable steps to prohibit
employees from performing the very off-the-clockriwthat the Plaintiffs claim to have done.
DaVita's employee handbook makes clear thatkers “are prohiltéd from conducting any
DaVita business outside their normal work hduasd that they may seek approval of their
supervisors to “work during normal off-duty hours.”

In a recent decision @lderhsaw this Court found evidence that, DaVita’s budgeting
notwithstanding, the actual locus of decisionmaking regarding whether employees were refused
overtime or encouraged to work off-the-clock veaishe individual facilityevel with individual
facility administrators. Admittedly, the record before this Cou@lidershawis not the same
record before it here, and the stricter standanugb&pplied in that case is different than the
lenient standard thisdlirt considers here. B@dershawsuggests that thiSourt consider the
possibility that, on the instargéeord, the locus ofatisionmaking is lower in the organizational
chart than the Plaintiffs comtd. It is notable that both Datdis handbook and the Plaintiffs’
own affidavits posit that indidiual facility administratoreave the discretion to approve
employee overtime. This would seem to sugtestit is an indivilual administrator’s
judgment, rather than an inflexible DaVita butjdgbat determines whether overtime is approved
or, conversely, whether an empésymust work off-the-clock.

Looking more closely at thdeposition testimony of eachmad Plaintiff, Ms. Cope’s
first supervisor at the Collegdinic was an individual nametiony Humphrey. Ms. Cope asked
Mr. Humphrey to make adjustments to soméaftime records to reflect training time she

incurred while off-the-clock, and Mr. Humphrey did. Ms. Cope testifietihat during the time



Mr. Humphrey was her administrator, she gatigar all the time she worked. Later, David
Butera became Ms. Cope’s administrator, &rsd Cope began working shifts that called upon
her to open and close the fagilitThe timing on these shifts wparticularly tight, as she was
scheduled to start herifthat 4:30 a.m., but Mr. Butera alseanted patients to begin their
dialysis treatments by 4:30 a.m. Ms. Copsaliit attempted to accommodate those conflicts by
clocking in early and performing her initialtgent assessments before 4:30, but Mr. Butera
lectured her about doing so (oifj to the need to comply withe labor budget). Ms, Cope
protested that it was impossible to both follogr shift schedule and accommodate Mr. Butera’s
instructions about patient timingnd Mr. Butera instructed htr do so anyway, presumably by
performing assessments while the patients weeady beginning treatments. Citing to patient
safety concerns, Ms. Cope refused to do so dodmed Mr. Butera that she would continue to
do patient assessments before 4:30 a.m., an8hera responded “do whatever you need to do
but clock in at 4:30.” (Ms. Copdescribes a functionally similgroblem with closing shifts and
working off-the-clock after clockig out at the end of her shiftNir. Butera did, however, adjust
Ms. Cope’s time records when she asked him to do so to accommodate training lessons she
undertook while off the clock arttk would approve adjustments to her time records when she
forgot to clock back in after a meal periodils. Cope also had an administrator named Anne
Rupp. Like Mr. Butera, Ms. Rupp learned tvag. Cope was arriving and beginning work at
4:15 a.m., but not clocking in until 4:30. Ms. Rupp instructed Ms. Copedra that,” but Ms.
Cope testified that she tinued to do it anyway.

From this testimony, certain aspects of Kepe’s affidavit become sharpened. Itis
somewhat misleading for Ms. Cope to state categly that “| was unable to complete my job

duties within the allotted time.” The recameflects that when Mr. Humphrey was her



administrator, she was either able to comphetework during her shifter that Mr. Humphrey
allowed her to clock in and obeyond her scheduled shift timeBhis, in turn, suggests that
only some jobs -€.g.opening and closing shifts — weasguably underbudgeted by DaVita. Her
testimony also introduces some ambiguity inta Kspe’s statement that all employees were
“dissuaded from reporting overtime worked,"there is evidence thabme of her unreported
time was accepted when she notified administrator of it.

Turning to Ms. Harris’ deposition, she was administrative assistant in in several
facilities. She has several claims for unpaid oveztirAs to her time at the Fountain clinic, she
testified that she was not paid for time she sgeimg to Safeway before her shifts to pick up
birthday cakes or balloons for patients a few tifmesweek. She did not report this time to her
administrator, but did not partiary elaborate as to why not. h&also has some unique claims
relating to uncompensated time helping to paglkand move items when the Fountain clinic
closed and relocated.) At the Printers Pldogc, she worked unrecorded time when she was
called off of her lunch break “tstock supplies, take in the inMery, help with a patient, [or]
answer a phone call.” She did not clock in farsth events because her administrator told her it
was “mandatory” that she take a half-hour o#-ttiock lunch break. She acknowledged that she
did not ask her administrator ¢orrect her time entries in thesiecumstances because the lunch
break was required. (Ms. Harrisesmed to acknowledge that she could have complained to her
administrator’s superiors about tissue, but did not do so “for feawould lose my job.”) She
also testified that if a delivery came late, slwuld work off-the-clocko put the supplies away,
and would not ask to have her time adjustechnse her administrator would state, in weekly
meetings, that no overtime would be allalff@gain, due to budget concerns). She

acknowledged that she did not specifically askadtministrator Andrew Gonzales, to adjust her



time in these circumstances (she mentionedngagtone the work and he thanked her, but she
did not specifically ask him for a time adjustmepiartly because another administrator, Geri
Steck, would repeatedly tell employees that no overtime would be permitted.

Ms. Harris’ testimony also colotke interpretation the Courthguld give to her affidavit.
None of the incidents that Ms. Harris discussethiled her being unable to complete all of the
duties of her shift because theurs allocated to her by DaVita’'s budgeting system “were not
enough to accomplish the work expected per hittather, the record reflects that her unpaid
overtime generally arose whenigancies called for her to perin work during her unpaid lunch
break and that no adjustments were made bedaniske breaks were “mandatory.” Likewise,
the fact that late deliveries sometimes requher to stay past her shift end time does not
suggest that DaVita somehamis-budgeted the time it took for i@ complete her regular
duties. Nor did Ms. Harris testify that shergmnally, was dissuaded from asking Mr. Gonzales
to adjust her time records when she workedtowe (although it appears that she never did).
She testified that she was dissuaded from adWisigSteck to adjust her time because Ms. Steck
frequently told employees that no overtime would be permitted.

Based on this record, the Court finds tihet Plaintiffs have not come forward with
substantial evidence that plad¢ke locus of decisionmaking ftineir unpaid overtime anywhere
above the level of theindividual facility administrators, ancertainly not at #evel that would
suggest that DaVita encourageffithe-clock work on a regional basis. Although the record
supports a suggestion that DaMVfitvided administrators withlabor budget and incentives to
comply with it, the record reflects that it wae tindividual facility admmistrators’ decisions as
to how (or even if) to complwith those budgets that determthwhether or not an employee

would be discouraged from claiming overtime oc@uraged to work off-the-clock. Because, at



best, the “single decision, polioyr plan” that predicted whethéhey would be deprived of
overtime is limited to the identity of the particular facility administratactharge, the Court will
approve the issuance dbffman-LaRocheotices, but on a far more narrow geographic basis
than that requested by the Plaintiffs. Indtee Court will approveotices given to the
following groups:

* In Ms. Harris’ case (-2471), theutoapproves notice to be sent

to “all current and former hourly workers of DaVita who worked

under the supervision of Geriegk or Andrew Gonzales from

August 6, 2015to the present and who were not paid time and a

half for all hours worked in excess of 40 per week.”

* In Ms. Cope’s case (-2744), thau@@pproves notice to be sent

to “all current and former hourly workers of DaVita who worked

under the supervision of David Butera or April Rupp from August

6, 2015 and who were not paid time and a half for all hours worked

in excess of 40 per week.”
Except as may be necessary to modify thegotaport with the definitions set forth above, the
Court approves the Notice and Consent Forms tendered by the Plaintiffs with their motions.

DaVita shall produce to the Plaintiffs a leftthe names and lakizown addresses of all

employees meeting the definitions above withirdd@9s of this Order, and the Plaintiffs shall

4 In selecting this date, ti&ourt grants in part the Plaiffi$’ request for a tolling of the
statute of limitation. The limitation period for a named plaintiff is tolled from the date the action
is filed, but the limitation period for an opt-in piéif is tolled only fromthe date the plaintiff
files their consent to joithe action. 29 U.S.C. § 256rayson v. K Mart Corp.79 F.3d 1086,
1106-07 (11 Cir. 1996). Moreover, because pdtehopt-in plaintiffs should not be
disadvantaged by the time it takes the courkettidk a motion seeking the issuance of notice,
this court elects to equitably toll the limitatiperiod from the date briefing on the Plaintiffs’
motion was complete; in essence, this Court moll penalize any timelgpt-in plaintiff for any
amount of time that this motion was under consideration by the GBanmpare Betts v. Central
Ohio Gaming Ventures, LLC _ F.Supp.3d ___, 2019 WL 181215 (S.D.Oh. Jan. 11, 2019)
(equitably tolling the limitationperiod beginning six months after the motion for notice was
fully briefed, finding that it would be reasonalfde the court to take #t long to resolve the
motion). The period also reflects the full 3-y8anitation period available for willful violations
of the FLSA, although the Court makeo determination at this tinas to whether the Plaintiffs
can satisfy that predicate. 29 U.S.C. § 255(a).
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effectuate the mailing of such nmis within 60 days of this Orde(The draft notices provide
for a 90-day opt-in period, whicthe Court also approves.)

For the foregoing reasons, the Plaintiffs’ Mosao Grant Judicial Notice and Tolling of
the Statute of Limitation§# 44 in the -2141 casé; 45 in the -2744 case) aBRANTED IN
PART as set forth herein, and DaVitaotions for Leave to File Surrepli€g 90 in the -2741
case# 88 in the -2744 case) aBRANTED.

Dated this 4th day of February, 2019.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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