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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 17¢v-02853RBJ

MCWHINNEY HOLDING COMPANY, LLLP, a Colorado Limited Liability Rtnership,
MCWHINNEY CENTERRA LIFESTYLE CENTER, LLC, a Coloradamited Liability
Company, and

CENTERRA LIFESTYLE CENTER, LLC, a Delaware Limited Liability Coany,

Plaintiffs,
V.

G. DAN POAG, an individual;

JOSHUA D. POAG, an individual; an individual acting as co-trustee of the Josh and
Chloee Poag 200&ST ExempfTrust; an individual acting as ¢austee of the Jeremy
and Chloee Poag 2004-GST Exempt Trust; an individual acting as co-trustee of the
Mark and Chloee Poag 20@IST Exempt Trust; an individual acting astoastee of

the Josh and Dan Poag 20B&T ExempTrust; an individual acting as ¢oustee of

the Jeremy and Dan Poag 2004-GST Exempt Trust; an individual actindrastee-of
the Mark and Dan Poag 20@IST Exempt Trust;

TERRY W. McCEWEN, an individual;

POAG & MCEWEN LIFESTYLE CENTERS CENTERRA, LLC a Delaware Limited
Liability Company;

POAG & MCEWEN LIFESTYLE CENTERS, LLC, a Delaware Limited Liability @pany;
POAG LIFESTYLE CENTERS, LLC, a Delaware Limited Liability Comgan

POAG SHOPPING CENTERS, LLC, a Delaware Limited Liability Company

PM LIFESTYLE SHOPPING CENTERS, LLC, a Delaware Limited Liabilityr@@any;
POAG BROTHERS, LLC, a Tennessee Limited Liability Company;

JEREMY M. POAG, an individual acting as co-trustee of the Josh and Chloee Poag
2004-GST Exempt Trust; an individual actingcadrustee of the Jeremy and Chloee
Poag 20045ST Exempt Trust; an individual acting astoastee of the Mark and
Chloee Poag 200&ST Exempt Trust; an individual acting astoastee of the Josh and
Dan Poag 200&ST Exempt Trust; an individual acting@strustee of the Jeremy and
Dan Poag 200&ST Exempt Trust; an individual acting astogstee of the Mark and
Dan Poag 2004ST Exempt Trust,

D. MARK POAG, an individual acting as co-trustee of the Josh and Chloee Poag 2004-
GST Exempt Trust; an indidual acting as ctrustee of the Jeremy and Chloee Poag
2004-GST Exempt Trust; an individual acting as co-trustee of the Mark and Chloee
Poag 20045ST Exempt Trust; an individual acting astogstee of the Josh and Dan
Poag 20045ST Exempt Trust; an inddual acting as ctrustee of the Jeremy and Dan
Poag 20045ST Exempt Trust; an individual acting astogsstee of the Mark and Dan
Poag 20045ST Exempt Trust;

DOE INDIVIDUALS 1-10;

DOE TRUSTS 1130; and
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ROE CORPORATIONS 360;

Defendants.

ORDER ON MOTION TO AMEND PLAINTIFFS’ FIRST AMENDED COMPLAINT

Plaintiffs move for leavéo file a Seconddmended Complaint'SAC”) in which it seeks
to addfive claims and two individual defendants. ECF No. (2@lined version of the
proposedSAC at ECF No. 129-2). The varioesgistingdefendants and one proposed defendant
filed opposition briefs. ECF Nos. 133, 137, 138, 149, 169. The motion becarfer riggew
upon the filing ofplaintiffs’ five reply briefs ECF Nos 140, 172, 173, 174, 17%n review of
the motion and briefs, the CoO@@RANTS plaintiffs’ motion in part andDENIESit in part.

I. BACKGROUND

Plaintiffs and defendants have been in continuous litigation since B&chuse of the
lengthy and factually intensive backgroundluétcase, | will not repeanhost ofmy previous
background discussions thdtdve covereth two previous ordersSeeECF Nos. 78, 106.
Instead, | will primarilyfocus on the events that have occurred sincenmst recenbrder, ECF
No. 106, dated September 28, 2018.

Thetrial in the first phase of the state court litigation (“Phas@t¢urred in June 2017 in
the District Court of Larimer County, Colorado. Following a 13-day bench trial, ldbleor
Thomas R. Frenctieterminedhat Poag & McEwen Lifestyle CentersenterralLLC
(“P&M”) breached its contractually imposed fiduciary duties owed to McWhil@eyterra
Lifestyle Center, LLC (“MCLC”) and to Centerra Lifestyle Center, LE'CLC”) under the

express terms of the Operating AgreemegePhase | Judgment, ECF No. 22-1 at 34-70.



Judge French found P&M liabte MCLC for $42,006,032.50ld. at 69. The state court
reserved plaintiffs’ alter ego claims for thecond phase of the state court litigation (“Phase 11”)

In thePhase Ibench tral, held in the last week of November 2018, Judge French heard
evidence of whether Poag & McEwen Lifestyle Centers, LLC (“PMLC”) a&blll vere alter
egos. SeePhase Il Judgment, ECF No. 132. On December 28, 2018 thessmadits opinion
in which it foundthat PMLC and P&M were separate entities and not alter egos under Delaware
law. Id. at 28. Phase Il is currently on appeal to the Colorado Court of Appeals.

Returning to the case in this Court, | held a status conference on February 26, 2019. At
the parties’ request, | agretabifurcate the case similar fashion as the state court
proceedings On January 6, 2020 | will hear the fraudulent inducement claims andetited
claims. However, | stayed plaintiffs’ altegoand fraudulent transfelaims pending the appeal
of Phase Il anthat decision’gotentialcollateral estoppedffect.

[I. STANDARD OF REVIEW

Fed. R. Civ. P. 15(a)(2) instructs that leave to amend should be freely granted when
justice so requires. This Court freely permits parties to amend their pleatisgnta showing
of undue delay, undue prejudice to the opposing party, bad faith or dilatory motive, failure to
cure deficiencies by amdments previously allowed, autility of amendment Frank v. U.S.
West, Ing 3 F.3d 1357, 1365 (10th Cir. 1993). In this case, defendants’ chief argument is that
the proposed amendments would be futifée futility question isfunctionally equivalent to
the question whether a complaint may be dismissed for failure to state a dzamér v.
Enright, 186 F.3d 1216, 1218 (10th Cir. 1999).

To properly state a clainthe complaint must contain “enough facts to state a ctaim t

relief that is plausible on its faceRidge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177



(10th Cir. 2007) (quotin@ell Atlantic Corp. v. Twombjyp50 U.S. 544, 570 (2007)). A
plausible claim is a claim that “allows the court to draw theareasle inference that the
defendant is liable for the misconduct allegedshcroft v. Igbgl556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to thkintiff, Robbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), conclusory allegations are not entitled to be presumeddtued, 556 U.S. at 681.
However, so long as the plaintiff offers sufficient factual allegationh ghat the right to relie
is raised above the speculative level, he has met the threshold pleading stSedarlg
Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

Plaintiffs’ motionfor leave to amenis somewhaunique in thaplaintiffs argue the
merits of their proposed claim&ee generalfeCF No. 129 at 5-14. In turn, defendants treat
the motion as a Rule 12(b)(6) motion, attacking the propdséus as futile for failure to state a
claim. Because most of the claims are fullyefed, | too analyze the fully briefed claims under
the Rule 12(b)(6) standard. | now turn to the proposed claims.

[ll. ANALYSIS
A. Aiding and Abetting Breach of Contractually Imposed Fiduciary Duties agaist

Josh, Dan, Terry, David, PMLC, PMLSC, Chloee, Poaqg Brothers, and@irustee
defendants

Plaintiffs’ proposed third claim for relief is the tort of aidimydaabetting a breach of
contractually imposed fiduciary duties. ECF No. 129-2 atMaintiffs argue that a “party is
liable for aiding and abetting if ‘the party whom the defendant aids performsngfwl act that
causes an injury, the defendant is generally aware of his role as part ofahilbegal or
tortious activity at the time that hegvides the assistance, and the defendant knowingly and

substantially assists the principal violation.” ECF No. 129 at 5 (quétoignes v. Yound85



P.2d 305, 308 (Colo. App. 1994) (citing Restatement (Second) of Torts § 876(b) (12&7))).
evidencedy plaintiffs’ cited authority, plaintiffs treat this claim as a tort. Consetiyen
defendants argue that the economic loss rule bars this claim. | agree enttiaoes.

| have already ruled that any pasintractuatort claims ardarred by the ecmmic loss
rule. ECF No. 106 at 28-35. Tiveongful conduct plaintiffs allege in thpoposedlaim
stens from the operating agreement. Staé@dther way, plaintiffs have failed to allege a claim
that “stem[s] from a tort duty independent of the cactitf Van Rees v. Unleaded Software, Inc.
373 P.3d 603, 605 (Colo. 2016)This principle applies tthe officers, directors, and owneo$
the Poag and McEwen entitibscausg‘[w]hen the economic loss rule bars a claim against a
corporate entity, itnay also bar claims against that entity's officers and directors, even if the
officers and directors were not parties to the contract at is§urher TCHR, LLC v. First
Hand Mgmt. LLC317 P.3d 1226, 1232 (Colo. App. 201Zpr example, certain tortaims
“may be barred if they arise from duties implicated by the contract and teldte performance
of that contract.”ld.

| find that the economic loss rule bars plaintiffs proposed third claim. Defendants’ onl
duty arises from th®perating AgreementEven though defendants are not signataadise
Operating Agreement, their duties stem from that agreement and relate dor¢loty
performance of the agreemenithis is in accord with similaulingsin the state court
proceedings. In October 2014, the Colorado Court of Appeals upheld the trial court’'salismiss
of numerous claims barred by the economic loss rlike dismissedlaims included plaintiffs’

(1) common law breach of fiduciary claim; (2) claim of intentional interfexemith contractual

1 The choice of law analysis in this case is shadfdputed. However, the Colorado Court of Appeals
affirmed the trial court judge’s decision to apply Colorado law topféd’ tort claims but Delaware law
to plaintiffs’ contract claims. ECF No. 58-1 at7/4-Because | agree with the state courts’ @hofif law
analysis, | will apply Colorado law for tort claims and Delaware law for aohtlaims.
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obligations; and (3) claim for intentional inducement of breach of contract. ECF No. B&1.
lasttwo claims closely resemble plaintiffs’ proposed third claum with a differenname Just
because plaintiffs seek to amehdir claim b add officers and directors of the signatory entity,
my decision remains unchanged. TiBiget another attempt by plaintiffs to pierce the wéihe
LLC. Pending angollateral estoppedffect,the outstanding alter ego claimdl be decided in
thesecond phasef the trialin this Court. Accordingly, lpintiffs’ motion to add this claim in
theirproposed SAGs denied.

B. Aiding and Abetting P&M’s Commission of Fraud againstJosh, Dan, Terry,
David, PMLC, PMLSC, and Does

Plaintiffs’ proposed fourth claim for relief is the tort of aiding and abetting P&M’s
commission of fraud. ECF No. 129-2 at 73. For the same reasissconclude that this
claim is barred by the economic loss rule.

C. Breach of Contract against Josh, Dan, andierry .

Plaintiffs’ proposedifth claim for relief isa breach of contract claim against Josh, Dan,
and Terry ECF No. 122 at 6. Josh, Dan, and Terry were not signatto the Operating
Agreement Undeterred, faintiffs statethatas“the ‘humans’ whdat] all times directly
managed and controlled CLC via their absolute and total control over P&M and ENIOSE,

DAN and TERRYowed the same contractually imposed fiduciary duties including, among other
things, the fiduciary duty not to use their control over CLC'’s finances, affairs sets$ &s
benefit themselves at PLAINTIFFS’ expense.” ECF No. 129-2 at {155. dlautijffs argue in
their motion that Josh, Dan, and Terpphtractually agreetb assume such tdrability.” ECF
No. 129at 9(emphasis omitted | am unpersuaded.
To recover on a breach of contract claim, plaistifiust prove the existence of a contract

between the partieslV. Distrib. Co. v. Diodosic841 P.2d 1053, 1058 (Colo. 199owever



it is well establhed in this casiat only P&M and MCLC signed the agreemériee
Operating Agreement, ECF No. 56-1 at 48e alsdColo. App. Decision, ECF No. 5Bat 2
Instead, this claim is yet another attempt by plaintiffs to plead an alter ego ¢lénd.that it
would be futile to allow plaintiffs to add this breach of contract claim against Joshabd
Terry. Accordingly, plaintiffs’ motion to add this claim is denied.

D. Breach of Contractby Intended Third Party Beneficiaries Against Josh, [&n,
Terry, David, and DOES.

Plaintiffs’ proposedixth claim for relief isa breach of contract by intended third party
beneficiaries.ECF No. 1292 at77. This claim is creati@ and goes like this. According to
P&M'’s written bylaws andrganizingagreement?&M’s board of managers and its officers,
including Josh, Dan, Terry, and David, “owed extensive overlapping contractual andrfiducia
duties to P&M.” ECF No. 129 at 10. Josh, Dan, Terry, and David breached their contractual and
fiduciary dutesowedto P&M when they transferred P&M’s “one and only asset to another
‘Poag’ entity for no return consideration to P&M in order to obtain the secret $40 million — not
to benefit P&M, but to buyout TERRY'’s interest in multiple ‘Poag’ entitidsl.” This breach of
duty owed to P&M in turn resulted in P&M breaching its duties to CLC and MQdCThis
conduct, plaintiffs argue, “support[s] a direct contract action against treeisdmiduals by
CLC and MCLC as intended thighrty beneficiaries” othose obligations under P&M'’s internal
organizing agreementsd.

Defendants respond by arguing that plaintiffs cite no authority for the propaiat a
party contracting with an LLC may rely on the LLC’s internal orgaronal documents to

proceedlirectly against th&LC’s officers for breaching thettuties owed under the LLC’s own

2McWhinney Holding Company, LLLP (“McWhinney”) and Poag & McEwan Lifestyle €entLLC
(“PMLC”) joined the Operating Agreement solely for the purposewofspecific provisionsSee
Operating Agreement, ECF No. 56-1 at 48¢ alsaColo. App. Decision, ECF No. 58-1 at 2.

7



documents. ECF No. 137 at 6. Defendants further argue that plaintiffs cannot point to any
provision in P&M'’s bylaws or organizational documents that show a specific intemeétbe
plaintiffs. Id. In cursory fashion, plaintiffs’ counter by arguing that this claim is well p|ECF
No. 173 at 4. Citing paragraphs 150-53 from the prop8s&s—paragraphs which fall under
the proposed fourth claim for reljediding and abetting P&M’s commission of fraughaintiffs
argue that “Defendants' performance under the P&M organizing agreementsuificasly
intended to benefit Plaintiffs.1d.

As this is a breach of contract claim, Delaware law governs. In Delawthie] party is
permitted to recover on a contraeade for its benefit ithatparty can show that the contracting
parties intended to confer a benefittbatthird party. Reserves Dev. LLC v. Severn Sav. Bank,
FSB No. CIV.A. 2502-VCP, 2007 WL 4054231, at *18 (Del. Ch. Nov. 9, 200If).ofder for
third party beneficiary rights to be created, not only is it necessary thatmparice of the
contract confer a benefit upon third parties that was intended, but the conferringradfizial
effect on suchhird party . . . should be a material part of the contract's purpbsstiform of
N. Am., Inc. v. Chandleb34 A.2d 257, 270 (Del. Ch. 1987plaintiffs must satisfy three
elements to demonstrate that they are entitled to recover as-pahiytheneficiary: (1) an
intent between the contracting parties to benefit a third party through thectof@yan intent
that the benefit serve as a gift or in satisfaction of a preexisting obligatios ttarith party; and
(3) a showing that benefitinge third party was a material aspect to the parties agreeing to
contract.” Reserves Dev. LLQ007 WL 4054231, at *18.

Plaintiffs’ proposed claim falls woefully short of meeting this standarowhsre in the
proposed SAC or in their briefings do they point to any language in P&M’s internal dotsume

which suggest that P&M intended to confer a benefit to plaintiffs. In contrast, defepdént



to Section 10.9 of the CLC Operating Agreement, which they argue expdiliitiynates thire
party beneficiarieS. ECF No. 137 at 7; ECF No. 149 at 7aiRtiffs fail to respond to this
argument in their replies. Because plaintiffs apparently cannot point tmatmgctual language
to support their claim, and because it appears that the CLC Operating Agreémerates any
reasonable expectation that plaintiffs would have in benefiting from P&M’ saiter
organizational agreements, allowing this claim to go forward would be futile. dingby,
plaintiffs’ motion to add this claim is denied.

E. Breach of Josh, Dan, Terry, and David’s Limited Common Law Fiduciary
Duties to P&M'’s Creditors Under Alexander v. Anstine.

Plaintiffs’ proposed seventh claim assdatiatJosh, Dan, Terry, and David, as directors
and officers of P&M, breached fiduciary duties owed to plaintiffs as P&Muitors. ECF No.
129-2 at 81. Plaintiffs allege that these four defendants diverted CLC’s ortly-#isse
Promenade Shops at Centeria exchange for the mezzanine Idarfund Terry’s $40 million
buyout fordefendantsbwn personal benefit. ECF No. 129 at 11; ECF No. 129-2 at 166—-71.
Plaintiffs allege that defendants were “functionally insolvent” at the time defeneaatsited
this £heme because “they knew the $155 million interest rate swap was alreafigasitpi
underwater and would result in a subsequent obligation on the part of P&M to repay CLC (or

MCLC) for this improper debt incurred on CLC’s behalf.” ECF No. 129-2 at §169. Importantly

3 Section 10.9 provides:

Entire Agreement; Successors and Assigimss Agreement, together with the Exhibits
attached hereto and the Contribution Agreement, contain the entire agreeraedt by
among the parties respecting the subject hereof and shall supersederany prio
understandings arareements among them respecting the subject hereof and shall be
binding upon the parties heretoethsuccessors, heirs, permitted assigns, legal
representatives, executors atministratorsbut shall not be deemed for the benefit of
creditors or any other Persons

Operating Agreement, ECF No. 56-1 at 46 (emphasis added).
9



the proposed SAC fails fally explainwhy orhow plaintiffs are P&M'’s creditorsPlaintiffs
simply state that, once “[ijnsolvent and unable to repay the MEZZANINE LOASH]J@AN,
TERRY and DAVID continued to manage CLC, P&M and PMLC (and other subsiditotes)
the benefit of themselves and to the prejudice of PLAINTIFFS as credifdrsat 173.1t isn’t
until the eighth claim for reliefthe fraudulent transfeclaim—that plaintiffs allege that they
“are creditors of P&M resulting from the Phase | Judgment . Id..at §182.

In response, defendarasgue that plaintiffs failo allege that there are any unpaid
creditors of P&M. ECF No. 137 at 13; ECF No. 149 at 5. Defendants further point out that the
Phase | judgment is not final, and therefore, P&M has no outstanding obligations owed to
plaintiffs. ECF No. 137 at 13. Plaintiffs do not address defendants’ arguments iepheir r
briefs.

Plaintiffs citeAlexander v. Anstinfor the proposition that “directors of an insolvent
corporation cannot favor themselves over other creditors to the prejudice of thiikeie
152 P.3d 497, 503 (Colo. 2007) (citiBgowley v. Green365 P.2d 230, 232-33 (Colo. 1961)).
This common law fiduciary duty stems from the notion that officers and directioas “
insolvent corporation are ‘trustees’ for the corporation's creditdgs.& 502 (citingCrowley,
365 P.2d at 232—-33)As | see it, the issue with plaintiffs’ claim is that Judge Frentdin his
Phase Il judgment that “Plaintiffs failed to prove P&M'’s insolvency.” EQEFINB2 at 17. He
continued by stating that “fiere wa no evidence that P&M ever had an obligation that went
unpaid’ Id. With that being said, Phase Il is on appeal and thus not a final judgment.
Therefore] cannotsaywith certainty that the claim is futile. But | implore plaintiffs to take a
hard look at the insolvency and timing issues (i.e. Can plaintiffs allege in gtiothti they

were P&M'’s creditors at the time of the allegadconduct in March 2007 when defendants
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effectuated the mezzanine I@when deciding whethefaintiffs want toinclude this claim in
their SAC.

Accordingly, plaintiffs’ motion to add this claim is granted. If plaintdfsoose to
proceed with this claim, this claim will be stayed along with the alter ego claimsgehd
Colorado Court of Appeals’ decisiamPhase II.

F. Fraudulent Transfer Pursuant to Colo. Rev. Stat. 8 38-8-108gainst PMLC,
PMLSC, PSC, PLC,Josh, Dan, Terry, Poag Brosand Trustee Defendants

Unlike the five proposedlaims| analyzed above, this claim has been asserted from the
beginning of this lawsuitSeeComplaint, ECF No. 17 at 57; First Amended Complaint, ECF
No. 22 at 53. Originally, plaintiffs asserted this claim against all defendBfastiffs now wish
to claify the specific defendants they assert this claim agaBstECF N0.129-2 at 84.

In the spirit of Rule 15(a)(2), | grant plaintiffs’ request for leave to amascttaim.

Unlike the other claims, plaintiffs do not argue the merits of this cldinerefore, defendants’
Rule 12(b)(6)arguments are prematurkalso note that this claim is stayed along with the alter
ego claims. There will be time for defendantadolresshe merits of this claim after the
Colorado Court of Appeals issues its Phase Il decision. Accordingly, plainidtson to amend
their fraudulent transfer claim is granted.

G. Declaratory Relief Pursuant to Colo. Rev. Stat. § 13-51-101 et seq. and Colo. R.
Civ. P. 57 against aldefendants

In my September 2018 order on motions to dismiss, ECF No. 106, | granted PSC’s
motion to dismiss for failure to state an alter ego claim against R5@&t 16-17. However,
because the federal casas in its early stages, | dismissed that claim witipogjudice.

Plaintiffs now seek leave to amend to bolster their claim of fraud against®®RECF No.
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129-2 at 86—89. Upon review of the proposed amended complaint and the parties’ briefs, | now
dismiss that claim against PSC with prejudmefailure to cure the deficiency.

“[A] court can pierce the corporate veil of an entity where there is fraudherena
subsidiary is in fact a mere instrumentality or alter ego of its owri&eyer v. Ingersoll
Publications Cq.621 A.2d 784, 793 (Del. Ch. 1992)Delaware courts will analyze the
following factors wherdeterminingwhether to pierce the veil of a corporation or LEC)
whether the company was adequately capitalized for the undertaking; (Rewtiet company
was solvent; (3) whether conmate formalities were observed; (4) whether the dominant
shareholder siphoned company funds; and (5) whether, in general, the company simply
functioned as a facade for the dominant shareholdeBG Holdings LLC v. Vredezicht's
Gravenhage 109 B.VNo. CIV.A. 3184-VCP, 2008 WL 4057745, at *12 (Del. Ch. Sept. 2,
2008) (citingPauley Petroleum, Inc. v. Cont'l Oil C&39 A.2d 629, 633 (Del. 1968)JA
decision to disregard the corporate entity generally results not from afsicigle but rather
some corhination of them, and an overall element of injustice or unfairness must always be
present, as well.'ld. (quotingHarco Nat'l Ins. Cg.1989 WL 110537, at *5 (Del. Ch. Sept. 19,
1989). Moreover, “the requisite element of fraud under the alter ego theory mustroomarf
inequitable use of the corporate form itself as a sham, and not from the undedymg EBG
Holdings LLG 2008 WL 4057745, at *12 (Del. Ch. Sept. 2, 2008).

It is this last requiremesntthat the fraud or injustice cannot come frthra underlying
claim—that proves fatal to plaintiffs’ claim. This is the primary reason | dismissedams i
my previous orderSeeECF No. 106 at 16. In their proposed SAC and in their briefings, instead
of alleging additionafacts to support a claim of fraud above and beyond the fraudulent transfer

claim, plaintiffs simply argue that PMLC and PMLSC formed PSC “for tthe gurpose of

4 My choice of law analysis from my previous order, ECF No. 106 at 11, is fully inctegddrare.
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receiving PMLC and PMLSC's fraudulently transferred assets as PMLEML&C's alter

ego.” EG- No. 140 at 1. 4ain, plaintiffs improperly attempt to use the underlying claim
fraudulent transfeto form the fraud or injustice requirement of their alter ego claim. Put another
way, the only wrongful conduct asserted against PSC is PSC’s acceptancaunfulent

transfer. That claim is alive and walhd will be litigated in the second phase of trial. But
because there is no other alleged wrongdoing by PSC, this claim is dismigspcejudice

against PSC.

H. Exemplary Damages Claim Against Dan, Josh, and Terry.

Plaintiffs seek leave to amend to aldlaim for exemplary damagper Colo. Rev. Stat.
§ 13-21-102 against Dan, Josh, and Terry. This claim is unopposed. Accordingly, plaintiffs’
motionfor leaveto amend to add an exemplarynmges claim is granted.
ORDER
For the reasons abov@aintiffs’ motion for leave to amend their first amended
complaint [ECF No. 129s GRANTED in part andDENIED in part.
DATED this2%h day of March, 2019.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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