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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 17-cv-02962-M SK-KLM

MARGARET SADLER, and
LOUISSADLER,

Plaintiffs,
V.

THE BANK OF NEW YORK MELLON, and
SHELL POINT MORTGAGE SERVICING,

Defendants.

OPINION AND ORDER DENYING MOTION FOR PRELIMINARY INJUNCTION

THISMATTER comes before the Court pursuant to the Plaintiffs’ (“the Sadlgrsy)
se' Motion for Preliminary Injunctiorf# 27), and the Defendants’ respor{#e29); and the
Sadlers’ Motion for Expedited Considerati@30), which the Court now denies as moot.

FACTS

Because the Plaintiffs’ Complai(# 6) is somewhat unclear, the Court turns to the

Scheduling Ordef# 22) for a recitation of the pertinent fact¥he Sadlers reside in a home in

Castle Rock, Colorado. The home is encumbfdsgd mortgage note in the principal amount of

! Because of the Sadlegg’o se status, the Court constautheir filings liberally. Haines v.
Kerner, 404 U.S. 519, 520-21 (1972).

2 The Scheduling Order is somewhat @aclas to who is the nominal owner and
mortgagor of the property. It states, asiadisputed fact, that the mortgage was given by
Plaintiff Margaret Sadler (raisg some question as to whetlaintiff Louis Sadler has any
standing in this action, but the Court need notluestihat question at this time). However, the
Scheduling Order also indicatestlthe purpose of the note wastisat “the Plaintiffs’ daughter,
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$295,000 and Deed of Trust, originally issued wofeof America’s Wholesale Lender. At some
point between 2007 and 2014, the note and Ded@dust were assigned to Defendant Bank of
New York Mellon (“BNY”) and serviced by Dendant Shell Point Mortgage Servicing
(“Shell”). The note fell into default in obaut 2007. BNY commenced a foreclosure action at
that time, but according to the Sadlers, bec&M¥ presented “three separate versions” of the
promissory note, the Colorado District Colmt Douglas County dismissed the foreclosure
action. BNY and Shell commenced several nforeclosure proceedings, but dismissed them
for various reasons. In 2017, BNY commenaatew foreclosure proceeding. The Sadlers
contend that BNY presented a fourth version efribte in this proceediynand that the note “is
not the original.” Nevertheless, the Dougl@sunty court was apparently persuaded: it
authorized a foreclosure sale, BNY was ttghthidder for the property with a bid of $408,000,
and the Douglas County Public Trustee evehtussued a certificate of purchase to BNY,
transferring title to the property.

The Sadlers’ claims are not well-articulateckither the Complaint or Scheduling Order,
They consist largely of an assertion that the Defendants committed “deception [and] fraud” and
violated an array of statutes the Sadlers identify only by their initials -- the Real Estate
Settlement Procedures Act (‘RESPA”), 12 U.S.C. § 28G#q.; the Home Affordable
Modification Prograrm (“HAMP”), an uncod#éd Treasury Department program created
pursuant to the Emergency Economic Stabilora#hct, 12 U.S.C. § 5201, the Federal Trade

Commission Act (“FTCA”), 15 U.S.C. § 45(a); theuth In Lending Act (TILA"), 15 U.S.C. 8§

Rebecca Pugach, and her husband could purchase a home and make payments on the note.”
(Emphasis added.) The Scheduling Order goes state that, “unbeknownst to the Plaintiffs,”
Ms. Pugach and her husband “defaulted on the megemingly suggesting that Ms. Pugach was
the titled owner of the house and obligor on theend’he Court need hoonclusively resolve

this issue for purposes of the instant motion.
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1601et seq.; the Consumer Financial Protectidnt (“CFPA”), 12 U.S.C. § 5531 and 5536 —
along with “various Colorado statutes” (apparently including the Colorado Consumer Protection
Act, C.R.S. § 6-1-10%t seq.) “and other illegal practices.”

On March 2, 2018, the Sadlers filed thstant Motion for Preliminary Injunctio# 27).
That motion explains that the Defendants tpdsa demand for possession” on the Sadlers’
home in February 2018 — that is, BNY commenadtbrcible Entry and Detainer (“FED” action)
in the Colorado District Court for Douglas Courgggking the Sadlers’ etion from the home.
The Sadlers state that they “shbble subject to the rulings of only one court, not two” and
request that the Court “grarglief from any eviction grcess by the Defendants until the
Complaint [in this case] is resolved.” Theypéain that they are “both in their mid-70s and
experiencing the infirmities that come with aging,” as well as caringdoaradchild with special
needs.

The FED action is set for trial on April 2.

ANALYSIS

A. Standard of review

The Sadlers seek a preliminary injunctrestraining the Defendants from prosecuting
the FED action. A party seeking a preliminaryumgtion is required tor®w: (i) the party will
suffer an imminent and irreparable injury ietmjunction is denied; (ii) a likelihood of success
on the merits of the claims in the action; (iiip@ancing of the equities tipping in favor of the
party seeking the injunction; and (iv) that thquested injunction is not injurious to the public

interest. McDonnell v. City and County of Denver, 878 F.3d 1247, 1252 ({&ir. 2018). In

3 The listing of statutes ithe Scheduling Order appears to omit a reference to the Fair

Credit Reporting Act (“FCRA”), 15 U.S.® 1681 and 1681s-2, found in the Sadlers’
Complaint.



addition, pursuant to Fed. R. Civ. P. 65(c), the €owsst require the movata “give[ ] security
in an amount that the court caaears proper to pay the costs ataimages sustained by any party
found to have been wrongfulgnjoined or restrained.”

B. Threshold issues

There are several obstacles that prevenCthet for reaching the Sadlers’ request for an
injunction on the merits. The Defendants hakgued that the Anti-Injunction Act, 28 U.S.C. §
2283, prevents the Court from enjoining the F&dion. That statute pvides that the Court
“many not grant an injunction to stay proceedimga State Court” unless: (i) a federal statute
provides for such injunction, (ithe Court must enjoithe state proceeding order to preserve
its jurisdiction over the case, i) the Court has issued adgment that requires such an
injunction. Although it is not entihg clear whether the Sadlers regti that this Court enjoin the
state court from hearing the FEDiaat, or whether they simply request that this Court enjoin
BNY from prosecuting that case, the differenceas material. The Anti-Injunction Act also
prohibits injunctions directed at private pas where the injunctiowould prohibit the party
from using the results of a state court proceedi@ v. Billingsley, 615 F.3d 404, 409 {5Cir.
2010). Federal courts have rowtiynconcluded that the Anti-lapction Act prevents them from
enjoining state eviction proceeding3ond v. JP Morgan Chase Bank, 526 Fed.Appx. 698, 701-
02 (2d Cir. 2013)dicta); Powersv. Bank of America, 63 F.Supp.3d 747, 752 (E.D.Mi. 2014).
As set forth below, the Court finds that nonehef statutes that the @ars invoke provide for
injunctive relief to halt an eviction, and the Colimtds that none of the Sadlers’ putative claims
depend on their presence in the home to secig€turt’s jurisdiction. To the contrary, the

Sadlers’ claims are personam claims that the Sadlers can assegardless of whether they are



living in the home, an apartment, or on a yacktus, the Court declines the Sadlers’ request
solely on the strength of the Anti-Injunction Act.

The Court also has concerns that$agllers’ request would be barred by Roeker-
Feldman doctrine. That doctrine prohibits a partiiaMost in a concluded state court proceeding
from invoking federal jurisdiction in an effioto upset the statcourt’s judgmentDillard v.

Bank of New York, 476 Fed.Appx. 690, 691-92 (1Cir. 2012). The Sadlers appear to be
asserting that, although the stateirt has approved BNY'’s foreclosure on the home and issued a
confirmation deed, they contend that the note BNY presented during that proceeding was
fraudulent or otherwise inauthentic. By requesthat BNY be precluded from evicting them

from the home, the Sadlers appear to be sstgwethat this Court should somehow find fault

with the state court’s conclusive deterntioa on the foreclosure action, which has been
completed. To do so would violate tReoker-Feldman doctrine.

The Court also agrees withetibefendants that the doctrine¥afunger abstention would
also counsel against this Cointerfering in the FED actionSee e.g. Flemming v. Sms, 2017
WL 8314665 (D.Colo. Aug. 1, 2017pavis v. Deutsche Bank National Trust Co., 2016 WL
8670507 (D.Colo. Dec. 30, 2016Jirostek v. IndyMac Mortgage Servs., 2011 WL 6937185
(D.Colo. Sept. 6, 2011).

C. Preliminary Injunction Factors

1. Irreparable injury

Were the Court to proceed to consider dlatual preliminary injunction factors, the
Sadlers’ first difficulty is in establishing thateh will be subjected to an irreparable injury if
their requested injunction is dexi. The existence of such an injury is “the single most

important prerequisite for issuaaof a preliminary injunction.’New Mexico Dept. of Game and



Fishv. U.S Dept. of the Interior, 854 F.3d 1236, 1249 (£@ir. 2017). The harm in question
must be one “that cannot be compensated tifeefact by money damages” and must be “both
certain and great, and not mersBrious or substantial I'd.

If the FED action proceeds and BNY is successful, the Sadlers will be evicted from the
home they currently reside in. The Court is veallare that such a situ@n is sad, stressful, and
disruptive for all of the home’s residents. tAé same time, certain facts are undisputed, most

significantly, that the Sadis no longer own the home. Thetifation of the foreclosure sale

and BNY'’s filing of the confirmation deed inddember 2017 extinguishedinterest that the
Sadlers may have had in the property and vestenvnership and title in the home in BNY.

C.R.S. § 38-38-501. Put simply, BNY now owhs home and the Sadlers do not. As difficult

as it may be for them to be evicted, such an eviction does not amount to an injury, much less an
irreparable one, because the Sadlers no longerdray legal right to occupy the home without
BNY’s consent. Accordingly, the Court finds that the Sadlers have not demonstrated that they
will suffer an irreparable injury if the FED action proceeds.

2. Likelihood of success on the merits

If the Court were to turto the other preliminary injution factors, the Sadlers face
further obstacles. It is difficult to assessetiter the Sadlers have any likelihood of succeeding
on the merits of their claims because it is notrelyticlear to the Court what claims the Sadlers
actually assert. The Court can readily eliminate sofrikeir potential clans. It is well-settled
that there is no private right attion for aggrieved individuals under the FTCA; all enforcement
of that statute’s provisions be dobg the Federal Trade CommissioBee McNees v. Ocwen
Loan Servicing, LLC, 2017 WL 1386360 (D.Colo. Feb. 16, 201a)ing Baumv. Great Western

Cities, Inc., 703 F.2d 1197, 1209 ({@ir. 1983). Similarly, the CFPA delegates all



enforcement power to the Consumer Findreratection Board, and the statute does not
authorize individuals to bring private actiorf®e 12 U.S.C. § 5531. HAMP, being simply a
collection of guidelines, does not have any etément mechanisms whatsoever, much less ones
that can be invoked by aggrieved widuals such as the Sadlefgolina v. Aurora Loan

Services, LLC, 635 Fed.Appx. 618, 626 (1Tir. 2015).

The Sadlers could concehlg assert claims under RESPRALA, FCRA, and even the
Colorado Consumer Protection Act, but it is olglar how success underyaof these statutes
would lead to permanent relisbm BNY’s FED action. In other words, even if the Sadlers
succeeded on any claim under these statutes, rtredlies available to them would not include
undoing the foreclosure sale and oestg the Sadlers’ title to theroperty; at most, the Sadlers
can only recover money damages under these stat@sl2 U.S.C. § 2605(f) (remedies under
RESPA limited to actual damages); 15 U.$Q640(a) (remedies under TILA limited to actual
damages and liquidated damages); 15 U.$1&81n and 16810 (FCRA remedies include actual
and punitive damages); C.R.S. § 6-1-113(2x@nedies under Colorado Consumer Protection
Act limited to actual or statutoryamages, possibly trebled).

3. Balancing of the equities

Even if the Court were to conclude that ®adlers could establish the first two elements

for a preliminary injunction, the Court finds thhe balance of equities does not tip in their

4 In certain circumstances, TILA allowsarrower to rescind a mortgage transaction

entirely. 15 U.S.C. § 1635(a). However, euader the most favorable circumstances to the
borrower, such a rescission mbstmade within three yearsthie closing of the mortgage
transaction. 15 U.S.C. 8§ 1635(@gsinoski v. Countrywide Home Loans, Inc., 135 S.Ct. 790, 792
(2015). According to the undispdt facts in the Scheduling Ordéhe Sadlers’ mortgage was
completed in or about 2004, and thus, their ghibitrescind that transaction expired long ago.

In any event, even if the Sadlers could rescimdntiortgage at this time, they would be required
to return the $295,000 they received as pathe®fmortgage transaction. 15 U.S.C. § 1635(b).
The Court assumes, given the present circumstatizshe Sadlers lack the resources to do so.
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favor. The Sadlers apparently admit thatrttetgage note on the home is in default, and
indeed, it is undisputed thBNY has foreclosed upon the home. The equities would favor the
Sadlers if they could alleged prove that they had made thlé required mortgage payments,
but if they are in default, éhequities demand that the relinquashome for which they are not
making payments. The Sadlers’ age and fagifigumstances do not alter this conclusion; many
delinquent borrowers are elderly, infirm, haxaing children, or otherwise possess special
circumstances that make foreclosure andtevigarticularly awkvard. The law does not
deprive a lender/owner like BNY ehability to recover the use it$ property simply because a
delinquent borrower has fallen on hard times (idgd@gost delinquent borravs will have fallen
on hard times). More importagtlevicting the Sadlers from tl®me creates the opportunity for
BNY to lease or sell the home &onew resident (perpa another elderly or one with special
needs children) who will makegular payments for it.
4. Security

Even if the Sadlers could demonstrate athefelements entitling them to a preliminary
injunction enjoining the FED action, the Court woaldo require the Sadketo post security to
compensate BNY for the loss of its ability embke or sell the homenming resolution of this
case. At a minimum, such security wouldlude the lease amount that the home would
command on the open market. BNY estim#bes amount to be $2,500 a month, and the
Sadlers have not offered evidence to the contr&iyen that this lawstiwould likely continue
for a year or more, and given the Sadlers’ previfailure to make periodic mortgage payments
as required, the Court would be inclined to iegja full year’s worth of rent -- $30,000 — to be
posted upfront as security by the Sadlers andiheddcrow by the Court. The Sadlers have not

represented that they stand ready ailling to post security in that amount.



Accordingly, the Sadlers’ Mmn for Preliminary Injunctiorf# 27) is DENIED. The
Sadlers’ Motion to Expeditg# 30) isDENIED ASMOOT.

Dated this 29th day of March, 2018.
BY THE COURT:

Dronsce . i,

Marcia S. Krieger
ChiefUnited StateDistrict Judge




