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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 17¢v-03017RBJ
GUSTAVSON & ASSOCIATES, LLC,
Plaintiff,
V.
SKYLAND PETROLEUM PTY LTD f/k/a Skyland Petroleutimited ACN 072 350 817,
SKYLAND PETROLEUM HOLDINGS LTD dk/a Skyland Petroleum Group Limited
SKYLAND PETROLBUM GROUP LIMITED ARBN 613928671
SKYLAND SERVICES LLC;and
DOMENIC VINCENT MARTINO, an individual,

Defendans.

ORDER

This order addresséisree motions{1) Motion to EnforceLocal Rule 5(b) ECF No. 37:
GRANTED in part and DENIED in part2) Motion for Summary Judgment, ECF No. 39:
DENIED; and (3) Motion to Withdraw and Waiver of Jury Demand, ECF NOGRANTED.

I. BACKGROUND

This is essentially a collection cadedescribed the general background in an order
issued on March 30, 2018 in which | denied plaintiff’s motion to sthkeedefendants’ notice
of removal, and | denietthe samehree defendants’ motion to dismiss. ECF No. Pill

begin this ordeby repeating, more or less, tkame background.
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A. Parties.

The plaintiff is Gustavson Associates, LLTo reduce confusioresulting from the
appearanci the chronologyf manyvariations on “Skyland Petroleum” the pleadings, | will
bold and capitalize the five named defendavtiere their names appaarless it is within a
direct quote. They are as follows

(1) SKYLAND PETROLEUM PTY LTD f/k/a Skyland Petroleum LimitedCN

072 350 817.

(2) S_K\_(LAND PETROLEUM HOLDINGS LD a/k/a Skyland Petroleum Group

3) gllin\l(tngD PETROLEUM GROUP LIMITEDARBN 613 928 671.

(4) SKYLAND SERVICES LLC!?

(5) DOMENIC VINCENT MARTINO.

B. Facts

The following are either facts alleged by the plaintiff (and for pregserntoses assumed
to be true) ofacts established by documents in the record of the case.

1. The plaintiff, GustavsoAssociates, LLCis an engineering and consulting
company based in Boulder, Colorado.

2. On April 13, 2016 Skyland Petroleum Limited (previously known as MUI
Corporation Limitel) (“the Company”) issued a press release announbmgdmpletion of its
acquisition ofSKYLAND PETROLEUM GR OUP LIMITED and its subsidiaries=CF No.

10-13. The announcement indicated thatCompany’s board of directors henceforth would be

Dr. David Robson, Chairman and Managing Director; Elizabeth Landles, Executaetdp;

! The Clerk of the Court entered an entry of default against Skylancc&etuiC on April 26, 2018.
ECF No. 31.



and Mark Sarssam, Executive Director. It identifiz’e NonExecutive Directors: Timothy
Hargreaves, Piers Johns@OMENIC MARTINO , Raden Sukhyar, and Ghassan Zbk.

3. An organization chart, undated apgparently takefrom a Skyland document at
or after the foregoing announcement, shows “MUI Corporation Limited (to be een'&kyland
Petroleum Limited”) at the top of the chain; the8KYLAND PETROLEUM GR OUP
LIMITED (Caynman Islands)mmediately under Skyland Petroleum Limited; éineinsix
entities, presumably subsidiariesSKYLAN D PETROLEUM GROUP LI MITED . One of
those subsidiaries is Skyland Management Consultancies (Dubai, UAE)bddsarthe chart as
“Dubai staff’ Another is Skyland Services Limited (Tajikistadscribed as “Tajik staff.”

ECF No. 10-14.

4, On June 28, 2016 Gustavson entered into a “Professional Services Agreement”
with “Skyland Petroleum,” an entity with a business address in Dubai, U.A.E, laltidg
addres®f Skyland Petroleum, P.O. Box 388, St. Peter Port, Guernsey GY1 3FG Britssh Isle
ECF No. 10-1. Under this contract Gustavagreed to evaluate certain asseing considered
for acquisition The estimated fee for the work sv@26,770 with a retainer of $10,00@. its
amended complaint Gustavson refers to these assets as the “Fund EnergyESseléo. 6 at
f11. Gustavson refers to this cawmtras the PSA 1 agreementthe PSA 1 contract.

5. On July 11, 2016 Gustavson entered into a seBoofissional Services
Agreementwith Skyland Petroleum for evaluation of assets being considered for acquisiti
ECF No. 10-2. Rintiff alleges that “Skylanddd suspended further interest in the Fund Energy
assets and requested Gustavson to shift its efforts towards evaluatingriimsiyiticenses in

the same general area.” ECF No. 6 at f&8stavson refers to this contract as the PSA 2



agreemenbr the P3 2 contract This contract has a stamp over the signature block vshizs
“Skyland Petroleum Group,” and underneath that in smaller letters the wordart&ky
Management Consultants” and the Post Office Box address of the Dubai office ostthadge
of the contract.

6. Gustavson provided a report to Skyland Petroleuatitled Estimate of Reserves
and Resources for the Mirninsky License Area, Located in SibE&GE Na. 10-3 and 1@ at
1-43. This report had a report date of October 12, 2016 andeativef date oflanuary 1, 2017.
Gustavson also provided an Addendum to the report with a report date of October 27, 2016 and
an effective date of January 1, 2017. ECF No. 10-4 at 44-76.

7. On October 24, 2018KYLAND PETROLEUM GROUP LIMITED ARBN
613 928 671ssued a press release stating that “it has successfully ¢dethfitedue diligence on
the Mirninsky Licens¢’ and that “an independent audited SPERS estimate reserves and
contingentesources figures fahe Mirninsky License'wascompleted by Gustavson. This
press release was headed by the logo Skyland Petroleum and was captioned ‘Fy@aum
— Acquisition Update on East Siberian Oil and Gas Asset.” ECF N6. Iba section entitled
“Successful Continuation of Corporate Strategy,” it quoted a comment from Dr. Dalveb R
Chairman and Managing Director, concerning the projittat 3. In a section entitled “About
Skyland,” the press release stated, “Skyland Petroleum Group Limiéedoil and gas
exploration and production company listed on the Australian Securities Excha®g€)(akd
primarily focused on projects in Russia, Central Asia and the Caucdsus.”

8. On November 2, 2018KYLAND PETROLEUM GROUP LIMITED issued

another press release, this time providihg prospective resource figures relating to the



exploration ptential within the Mirmsky License area located in the Sakha (Yakutia) Republic
of the Russian Federation.” ECF No. 10-7.

9. Gustavson alleges that the tathlrges for its services and work product pursuant
to the PSA 1 and PSA 2 contracts totaled $174,410.95. ECF No. 6 at 116. However, Gustavson
negotiated with “Skyland management” and reached an agreement upon a coetpeonusnt
of $110,000.1d. at 17.

10.  On November 4, 2016 Gustavson sent an invoice for $110,0@&kytand
Services Limited” at P.O. Box 144, St. Peter Port, Guernsey GY1 3HX. ECF No.Tt0s5.
invoice has never been paid.

11. On December 24, 2016 Dr. Robsen, the Chairman and Managing Director of
SKYLAND PETROLEUM GROUP LIMITED , died.

12. OnJanuary 31, 2017 Edwin C. Moritz, President of Gustavson, sent a letter to
Skyland Services Limited at P.O. Box 388, St. Peter Port, Guernsey GY| 3FGstiegjue
payment of the “overdue invoice” dated November 4, 2016. ECF No. 10-12.

13.  On February 6, 201Mr. Moritz sent an email to Elizabettandles of
SKYLAND PETROLEUM GROUP LIMITED , noting that Gustavson had received no
response to the invoi@nd lettethe had sent to the Guernsey office and asking for a response at
her earliest convenienc&CF No. 10-11. Ms. Landles forwarded the emald@VIENIC
MARTINO . On February 7, 2017 Mr. Mite sent Mr.MARTINO a copy of the invoice
Gustavson had sent to the Guernsey offick.Each of these emails indicated that the subject

was"“Gustavson work for Skyland.”



14.  On February 24, 2013KYLAND PETROLEUM GROUP LIMITED issued a
press release annoumg that on February 21, 2017 the majority of its board of directors agreed
to remove Piers JohnsdaljzabethLandles and Mark Sarssam as dicgs of the Company.

ECF No. 10-15. The new board consisted of DOmBWKRTINO , Timothy Hargreaves,
Ghassan Zok, Raden Sukhyar and Marco Arosti. DonMARTINO was appointed as
Interim CEO and Chairman of the Company.

15.  On March 6, 2017 Mr. Moritz agaemailed Ms. Landles, attaching another copy
of the invoice, noting that it was for work on the Mirninsky licenses that weng leealuated by
“Skyland,” that the results were published on “Skyland’s website,” and thatvbiee was
approved by Mark Sarssam. He copied MARTINO and Mr. Sarssamld

16.  On April 21, 2017SKYLAND PETROLEUM GROUP LIMITED issued a
press release entitled “Company Update and Placement” indicating that it isvingyits
proposed acquisition of the East Siberia Oil and &ast following the death of its former
Executive Chairman and Managing Director as well as a review of its cupenattions and
financial position.” ECF No. 1@0. The press release further stated that its review had noted
irregularities, mostly thragh subsidiaries of Skyland Petroleum Holdings Limited, incotpdra
under Cayman law, OG-296850, which resulted in proceedings atiageformer directors of
the latter entity: Elizabeth Landles, Mark Sarssam and Deniseltagded thaBKYLAND
PETROLEUM GROUP LIMITED and its existing board would “continue to provide

disclosure on its restructuring plans and other mattéds.”



17. OnJune 8, 201DOMENIC MARTINO , a Director ofSKYLAND
PETROLEUM GROUP LIMITED , sent an email to Edwin C. Moritz of Gustavson. ECF No.
10-9. In his letter MrMARTINO states, among other things,
a. On December 28, 20BKYLAND PETROLEUM GR OUP LIMITED |,
“incorporated under Cayman law OG-309802,” announced the death of the Group’s
founder,Managing Director and Executiv&hairman, Dr. David Robson.
b. During January and February 2017 the board and managens#Y bAND
PETROLEUM GROUP LIMITED was restructured. New management commenced a
review of SKYLAND PETROLEUM GROUP LIMITED ’s operations.
c. The review noted irretarities which had resulted in proceedings against former
executive management.
d. Most of the irregularities had occurred through the subsidiaries of Skylante et
Holdings Limited.
e. The directors 38KYLAND PETROLEUM GR OUP LIMITED have“resolved to
cease any financial assistance to Skyland Petroleum Holdings Limitetsand i
subsidiaries.”
f. Gustavson’s contract[s] were entered into with Skyland Management Coosdia
subsidiary ofSKYLAND PETROLEUM HO LDINGS LIMITED (formerly
SKYL AND PETROLEUM GROUP LIMITED , incorporated under Cayman law, OG-
296850).
g. Therefore, althougBKYLAND PETROLEUM GROUP LIMITED values working

with your firm, it will nothonor the contrafd], and “contact should be made directly



with the directors and management of that entity in respect of settlement of amounts

outstanding.”

18.  Gustavson has submitted several emails between Mr. Moritz afd ARTINO
between February 2, 2016 and April 11, 2016, generally conceBkiNg AND PETROLEUM
GROUP LIMITED s latepayment of Gustavson invoices and MIARTINO’S efforts to
assist Gustavson in obtaining paymefte ECF No. 10-8. In one email, dated February 2,
2016, Mr.MARTINO personally guaranteed payment gbastavson invoice in the amount of
$20,000 fowork described as dindependent Geologist Repdrtld. at 1. Noneof these
emails, however, appears to relate to the work for which the $110,000 payment amount was
negotiated, billed, but not paid.

19.  Gustavson alleges th8KYLAND PETROLEUM PT Y LTD, F/IK/A
SKYLAND PETROLEUM LI MITED ACN 072 350 817 SKYLAND PETROLEUM
HOLDINGS LTD ., Skyland Petroleum Services LLC, aatithe CoDefendantsare controlled
by SKYLAND PETROLEUM GROUP LIMITED and/orDOMENIC MARTINO . ECF No.
6 at 129.

20. Gustawson alleges th&KYLAND PETROLEUM GROUP LIMITED and
DOMENIC MARTINO have causedSKYLAND PETROLEUM HO LDINGS LTD ., orits
affiliates, its Cayman Island subsidiary, to become insolzedthas facilitated the inability of
SKYLAND PETROLEUM HO LDINGS LTD ., to pay its debts including obligations and the
Debt of Defendants to the Plaintifffd. at 130.

21. Gustavson alleges that Skyland Petroleum, Skyland Petroleum Group,

SKYLAND PETROLEUM PT Y LTD F/K/A SKYLAND PETROLEUM LI MITED ACN



072 350 817SKYLAND SERVICES LLC andSKYLAND PETROLEUM HOLDINGS
LTD., are alter egos @KYLAND PETROLEUM GROUP LIMITED and/orDOMENIC
MARTINO . Id. at 132.

22.  This lawsuit was filed in the District Court for Boulder County, Colorado. The
Amended Complaint, now the operative pleading, was filed in that court on August 25, 2017.
The Amended Complaint names thesfdefendants

23. Mr. MARTINO was served in Sydney, Australia on December 14, 2017. ECF
No. 13. | do not find returns of service in the fible SKYLAND PETROLEUM PT Y LTD
F/K/A SKYLAND PETROLEUM LIMITED AC N 072 350 81%r SKYLAND
PETROLEUM GROUP LIMITED . Mr. MARTINO states that the legal documents
addresse®KYLAND PETROLEUM PT Y LTD F/K/A SKYLAND PETROLEU M
LIMITED AC N 072 350 81andSKYLAND PETROLEUM GROUP LIMITED were
delivered to them by the Sheriff in Sydney, Australia on November 20, 20ARTINO
Affidavit, ECF No. 23-1, at 3. In the Notice of Removal, however, those two corporate
defendants stipulate that service on MARTINO accomplished service on them. ECF No. 1
at 3, 15. There is a return of serviedicating thatSKYLAND SERVICES LLC was served
by service upon its registered agent in Wilmington, Delaware on December 26, 2017.0ECF N
24. Nothing has been filed by or on behalS&fYLAND SERVICES LLC as of the date of
this order.

24.  Plaintiff asserts 10 claims: (1) breach of contrattvoice; (2) quantum meruit —
contract implied in law; (3) quantum mergitontract implied in fact; (4) intentional

interference with camactagainstSKYLAND PETROLEUM GROUP LIMITED and



MARTINO ; (5) deceit based on fraud; (6) negligent misrepresentation or concealment; (7)
Colorado Consumer Protection Act (CCPA); (8) civil conspiracy; (9) aiding laettirsg; and
(10) alter ege- veil piercing.

25.  Plaintiff prays for the following relief: (a) compensatory and consequentia
damages jointly and severally against all defendants; (b) pre-judgmepbstriddgment
interest; (c) attorney’s fees and costs; (d) punitive damages; (e) tretdgetan the CCPA
claim; and (f) a declaratory judgment piercing the corporate veil.

26.  On December 14, 2017 the three defendants that had been ativattime
removed the case to this Court, invoking federal jurisdiction on grounds of diversity of
citizenship pursuant to 28 U.S.C. § 1332. ECF No. 1.

. MOTIONS

A. [Plaintiff’'s] Motion to Enforce Local Rule 5(b), ECF No. 37.

Plaintiff requests that this Coytt) enforceD.C.Colo.LCivR 5(b)against the corporate
defendants(2) enter default judgement agaitts¢ corporatelefendants; an¢B) enter an order
compelling defendants’ compliance with plaintiff's request for production of datismeCF
No. 37. Plaintiff furtherrequests thahis Court impose a 10-day deadline on defendants to
obtain counsel and to reply its outstanding discovery requestsl at 3. In response, Mr.
Martino —who proceeds pro se on behalf of himself and as director of defeSkgtand
Petroleum Pty Ltd andSkyland Petroleum Group Limited—asks for a 90-day period to
obtain new legal counsel. ECF No. 38 at 1. Martino alleges that plaintiff's 1@ay deadline

is unreasonablieecause each defendant is located outside of the United Sthtas1-2. In

10



response to the discovery dispute, Mr. Martino simply states that he and the corderatards
will respord to plaintiff's discovery request once they appoint new counsel.

Local attorney Rule 5(b) provides that, where the client of the withdrawmmgeytis a
corporation or otheegal entity “absent prompt appearance of substitute counsel, pleadings and
paperamay be stricken, and default judgment or other sanctions may be imposed against the
entity.” D.C.COLO.LAttyR 5(b). In this case, | granted defendants’ motionttoivdw on
June 29, 2018. ECF No. 36. In that minute grie¥mindeddefendants that entities cannot
represent themselves in this case, and that they must retain counsel or faceahhieypafss
judgment by defaultld. It has now been five months sinicgranteddefendants’ motion to
withdraw. As such, | grant plaintiff's request to order corporate defendants to obtain counsel
However, because of the holidays, | will not order them to obtain counsel within 10 days of
receipt ofthis order. Rather, corporate defendants must obtain counsel on or before January 15,
2019. If corporate defendants fail to comply with this order, default judgment and other
sanctions will be imposed against the entities.

| also grant plaintiff’'s request to order both corporate defendants and Mimd/art
reply to plaintiff's outstanding discovery request found in Exhibit A, ECF No. 37-1. Defenda
must comply with this order on or before January 25, 2019. The Court will not delay discovery
any longer. Accordingly,plaintiff’s motion is GRANTED with the exception of itsquested
10-day deadlines.

B. [Plaintiff's] Motion for Summary Judgment, ECF No. 39.

Plaintiff seeks summary judgment on nine of its ten claims for reBet.plaintiff's short

motion simply restates thease’sfacts and procedural history. At no point does plaintiff argue

11



thatit satisfiesthe summary judgment standard found in Fed. R. Civ. P. 56(a). In response,
defendants assert that Mr. Kta’s affidavit “contains many factual inaccuracies, mis
representations and groundless implications which we intend to refute formalfgir trial . . .
" ECF No. 41 at 1.

The Court may grant summary judgment if “there is no genuine dispute asnatamal
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢a). T
moving party has the burden to show that there is an absence of evidence to support the
nonmoving party’s caseCelotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). The nonmoving
party must “designate specific facts showing that there is a genuine issug fold. at 324.
The Court will examine the factual record and make reasonable inferences thanetne light
most favorable to the nonmoving pari@oncrete Works of Colorado, Inc. v. City & Cty. of
Denver, 36 F.3d 1513, 1517 (10th Cir. 1994).

Plaintiff has not satisfied its burden here. | cannot deterfrone plaintiff's brief
whether there are genuine and material fact disputegidthe briefprovide defendants with
adequate notice dhe specific facter claimson which it should focus its argument. | note that
defendants’ response, where it states that defendants will refute tred flaatwuracies of Mr.
Moritz’s affidavit formally at trialwould typically not suffice to defend against a summary
judgment motion. Howevehere plaintiff's motion is so lacking in substance that | could not
grant summary judgment in its faveven if defendants nevélked a response. Further,
defendants’ response does dispute one fact: the meaning of the August 29 communitation w

Mr. Moritz. ECF No. 41 at 1. Accordingly, plaintiff's summary judgment moisoRENIED.

12



C. Plaintiff's Notice of Withdraw and Waiver of Jury Demand, ECF No. 42.

Plaintiff asks the Court to vacate its demand for jury trial. Instead, plaumnsifies to try
its case to the Court. It has now begpral5 days since plaintiff filed thimotion, and
defendants have yet to respond. Because defendants have not responded in the adlotted tim
because defendants never made an independent demand farialjyplaintiff's request is
GRANTED.
ORDER
(1) Plaintiff's Motion to Enforce Local Rule 5(b), ECF No. 37, is GRANTED in part
and DENIED in part.
(2) Plaintiff's Motion for SummaryJudgment, ECF No. 39, is DENIED.
(3) Plaintiff's Notice of Withdraw and Waiver of Jury Demand, ECF No. 42, is
GRANTED. This case will be tried to the Court.

DATED this 19th day ofDecember2018.

BY THE COURT:

(A

R. Brooke Jackson
United States District Judge
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