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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 17—-cv—03128-KMT

CAROL D. SCOTT,
Plaintiff,
V.
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

ORDER

Plaintiff Carol D. Scott [“Scott”], proceedingyo se' brings this action pursuant to the
Social Security Act, 42 U.S.C. 405(g), seekjudicial review ofa final decision by the
Defendant Commissioner of the Social Secubitiministration [*Commissioner”], denying her
applications for disability insuree benefits and supplementatsrity income. (Doc. Nos. 1,
40.) Plaintiff filed an Opening Briefna following remand and second appeal, the
Commissioner responded. ([“Opening BrieDpc. No. 20; [‘Response”], Doc. No. 4sce
Doc. Nos. 32-33, 39.) No additional briefing has been filed, and the time to do so has lapsed.

(SeeDoc. No. 41.) The Commissioner has also filed the Administrative Record. (Social

1 Mindful of Plaintiffs pro sestatus, the court “review[s] &f] pleadings ad other papers
liberally and hold[s] them to a less stringsténdard than thoseadted by attorneys.Trackwell
v. United StatesA72 F.3d 1242, 1243 (10th Cir. 2007) (citations omitteel; Haines v. Kernger
404 U.S. 519, 520-21 (1972) (holding the allegations pfoase complaint “to less stringent
standards than formal pleadss drafted by lawyers”).
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Security Administrative Bcord ["AR”], Doc. Nos. 14, 37.) Aér carefully analyzing the briefs
and the administrative record, tbeurt AFFIRMS the Commissionerfial decision.
BACKGROUND?

Scott was born on January 3, 1960; she wasfiife years old on th alleged disability
onset date. (AR 424.) She has completed pasirglary school traininigr certification as a
nursing assistant [‘'CNA”"]. (AR 608.) Her emogiment history includes positions as a nurse’s
assistant, a stores laborer, andleptieone order clerk. (AR 608, 949.)

On March 10, 2015, Scott applied for disability insurance bisnefirsuant to Title 1l of
the Social Security Act [“the Act”], and ddeptember 29, 2015, she applied for supplemental
security income, pursuant to Title XVI of the Ac(AR 519-27, 533-38.) In her applications,
Plaintiff claimed that she had been unable to work since January 12, 2015, due to “major
depression” and a “limited ability to use hamasl arms.” (AR 607.) The Commissioner denied
Plaintiff's applications oduly 17, 2015, and again, upon reconsideration, on November 30,
2015. (AR 470-73, 476-81.) Plaintiff then sussfelly requested learing before an
administrative law judge [*ALJ"], which took place on April 27, 2017. (AR 44-70, 482-96.) On

June 29, 2017, the ALJ issued a written deaislenying benefits,ra on September 21, 2017,

2 The following background focuses only on the eletse Plaintiff's hisory that are relevant
to the court’s analysis.

3 Plaintiff previously filed a set of disdlly applications on Mvember 18, 2008, alleging
disability since July 1, 2007. S€eAR 410.) Those applicationsere ultimately denied in a
hearing decision, dated April 13, 2011. (AR 407-1&)aintiff’'s requestfor review by the

Appeals Council was denied, andaidltiff did not pursugudicial review infederal court. (AR

419-22))
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the Appeals Council denied Plaffis request for review othe ALJ’s decision. (AR 6-12, 23-
38.)

On December 26, 2017, Plaintiffdd a complaint with thisaurt, seeking review of the
Commissioner’s decision. (Doc. No. 1.) TBemmissioner then filed a motion to remand the
case, on June 14, 2018, pursuant to sentence 4% 0fS.C. § 405(qg), for consideration of new
evidence that Scott submittéallowing issuance of the ALs decision. (Doc. No. 24geAR
977-80.) That motion was granted, on Octol#r2D18, and the case was then remanded to the
Commissioner. (Doc. No. 32.)

On remand, the Appeals Council vacateel Commissioner’s previous decision, and
returned the case to an ALJ for further @edings consistent withis court’s ordef. (AR 993-
97.) A hearing was then held, on March 2919, before ALJ Debra L. Boudreau. (AR 925-
54.) Plaintiff appeared and testified at Hearing, without legal presentation. (AR 925, 927-
28.) The ALJ also heard testimony from @ational expert. (AR 925, 948-52.) Medical
evidence and opinions were provided by ¢hmen-examining state agency psychiatric
consultants—Eleanor E. Crujgeh.D., David Strand, Ph.D., and Mark Suyeishi, Psy.D.; three
non-examining state agency physical cotus—Rosemary Greslade, M.D., James

McElhiney, M.D., and Edwin Swann, M.D.; thrpsychiatric consultater examiners—LeAnna

4 Specifically, the Appeals Council directedetiALJ to: (1) “[c]onsider the new evidence
submitted to the Appeals Couneihd develop the record as wanted;” (2) “[flurther evaluate
the claimant's mental impairments in accom@amwith” relevant SSA regulations; (3) [glive
further consideration tthe claimant’'s maximum residulnctional capacityRFC] during the
entire period at issue and prdei rationale with specific referees to evidence of record in
support of assessed limitations[;] and (4) f‘[Warranted by the expaed record, obtain
supplemental evidence from a vocational expextlaoify the effect ofthe assessed limitations
on the claimant’s occupatiolnaase[.]” (AR 896-97.)
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DeAngelo, Ph.D., Carla Duszlak, M.D., and Mel@kert, Psy.D.; a treating physician, Gregory
Unruh, D.O.; an examining nurse practition@ayanara Gohil, PMHNP; an examining
physician assistant, Sega Sikod, PA-C; andcabworker, Jennifer Ilvan, M.S. (AR 908-1se
AR 424-37, 440-69, 727-32, 750-52, 855-71, 1172-73, 1477-84, 2193-2214.)

At the hearing, which was held in Codolo Springs, Colorado, the ALJ first asked
Plaintiff about her recent out-of-state travietigpresent living conditions. (AR 931-34.) Scott
reported that she had just visiteer sister in North Carolina faer“couple of months,” from late
November 2018, until early Janudt919. (AR 933-34.) She told the ALJ that she had returned
to Colorado, primarily because her disability case was “pending in court.” (AR 936.) Scott
testified that she currently livéts her car, alone, because she “dpjedave anywhere [else] to
stay.” (AR 934.) She affirmed that she haséigable place to park” her vehicle, but reported
that she does not “feel safe inyeof the areas.” (AR 938.) Pldiifi told the ALJ that, due to her
current living situation, she is uble to regularly bathe. (AR 942When the ALJ remarked that
Plaintiff appeared “nice and neat and cleahé responded that her “outward appearance” often
“throws a lot of people.” (AR 942-43.)

The ALJ also questioned Plaintiff regarg her employment atus. (AR 938-39, 943-
44.) Scott testified that she is unable to waltke to the “intensity” of her “symptoms.” (AR
939.) Plaintiff clarified that he‘'main” problem is “with concemation, and keeping pace with
things that [she is] doing.” (AR 940.) Plaintifstdied that she is “eagildistracted,” and “can’t
remember the path” that sheois. (AR 940-41.) However, Plaiftd@idmitted that she is able to
remember to attend doctdrmappointments, to adhere to Ipeescribed medications, to wash her

clothes at the laundromats well as to insure and regisker vehicle. (AR 939, 941-43.) She
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reported that she stopped working as a part-timegoaer at a senior livopfacility, in late 2018,
because her “symptoms intensifiednd it became “hard” for her twandle “the responsibilities
of work,” given the “stress” dfier current living isuation. (AR 943-45.) Plaintiff confirmed
that she was presently receivimgdical treatment for her caitidns, and she reported general
satisfaction with her quality afare. (AR 946-48.) She remarked, however, that her healthcare
providers “can’t give me any medicine that'smpio get me off the ste¢s or change the fact
that I'm homeless and dortiive anywhere to go astuff.” (AR 948.)

On April 26, 2019, the ALJ issued a weitt decision in accordance with the
Commissioner’s five-step, sequential evaluation procggeR 896-915.) The ALJ determined,
at step one, that Plaintiff had not engageslibstantial gainful actity since January 12, 2015,
the alleged onset date. (AR 899 { 2.) At $vep of his analysis, the ALJ found that Scott
suffered from four severe impaients: “major depressive dis@m adjustment disorder with

anxiety, unspecified neurodevelopmental disorded, PTSD (post-traumatstress disorder).”

®> The five-step sequential analysexjuires the ALJ to considamhether a claimant: (1) engaged
in substantial gainful activity during the alleged period of disability; (2) had a severe impairment;
(3) had a condition that met, or equaled, the sigvef a listed impairmet) (4) could return to
his past relevant work; and,nbt, (5) could perfaon other work in te national economySee20
C.F.R. 88 404.1520(a)(4), 416.920(a)(Williams v. Bowen844 F.2d 748, 750-52 (10th Cir.
1988);see also McCrea v Comm’r of Soc. $8¢0 F.3d 357, 360 n.3 (3d Cir. 2004) (observing
that the same five-step sequential analysis appbeeligibility determinations for disability
insurance benefits andgplemental securitincome). It is well-settlé that, under this analysis,
the claimant has the burden to establighima faciecase of disability asteps one through four.
Id. at 751 & n.2. The burden then shifts to the Cassioner, at step fiveto show that the
claimant retains sufficient residual functionapaaeity [‘RFC”] to perform work in the national
economy, given his age, educaticand work experienceld. A finding thata claimant is
disabled, or not disabled, at any point in thee{fstep review is conclusive and terminates the
analysis. Casias v. Sec’y of Health & Human Sey@&33 F.2d 799, 801 (10th Cir. 1991). To be
disabling, the claimant’s condition must be sodtipnally limiting as tgreclude any substantial
gainful activity for atleast twelve consecutive monthg2 U.S.C. 8§ 423(d)(1)(A), (2)(Asee
Kelley v. Chater62 F.3d 335, 338 (10th Cir. 1995).
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(AR 899 1 3.) The ALJ also determined that Plaintiff suffered from several non-severe
impairments, including hypertension, hyperlipidepfigpothyroidism, and carpal tunnel
syndrome. (AR 899-900 1 3.) Non€Plaintiff’'s impairments wee found to be presumptively
disabling at step thre AR 900-02 1 4.)

Prior to reaching step four, the ALJ assed Scott’s residufiinctional capacity
[“RFC”], and found her capable of a full rangevadrk at all exertionalevels, subject to the
following non-exertional limitations:

[S]he is able to understand and rememlrapke routinetasks that can be learned

and mastered within 30 days. The claimaant sustain concentration, persistence,

and pace for those simple routine tasks over a typical workday and workweek.

She can interact appropriately with otheran make work decisions, can tolerate

occasional task changes of a routine natame, is able to travel and to recognize

and avoid work hazards.
(AR 902 7 5.)

In establishing this RFC, the ALJ evaluatediftiff's subjective allgations of pain, the
objective medical evidence, and the meldaganion evidence. (AR 902-14.) The ALJ
determined that, while Scott’s pairments could reasonably beected to cause some of the
alleged symptoms, her testimony regarding thensitg, persistence, and limiting effects of her
conditions was “not entirelyonsistent” with the objective meddil evidence. (AR 904.) The
ALJ concluded, in particular, thabrtions of Scott’s testimonyere “not consistent with the
record.” (AR 908.) The ALJ likewise conclutiehat the objective diagnostic evidence and
treatment records, though suppagtf “some limitations from hemental health impairments,”
did not reveal any “fully disabling” conditionfAR 904.) In addition, the ALJ discussed the

medical opinions, giving “little weight” to thopinions from Moniqu&lay, M.D. and Sega

Sikod, PA-C, because they were rendered for ikerts compensation claim, and revealed only

6
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“temporary restrictions;” “little weight” téhe opinion from consultative examiner, Carla
Duszlak, M.D., because it was rendered “shortlgrgPlaintiff] had started [treatment] at Aspen
Pointe, but before she had completed theem/had her medications adjusted properly;”
“partial weight” to the opinionfrom non-examining state ageneyental consultants, Eleanor
Cruise, Ph.D. and Mark Suyeishi, Psy.D., because they were rendered “under the prior [SSA]
listings,” but were otherwise “consistent” withe record; “little weight” to the opinion from
non-examining state agency physical consujtadtwin Swann, M.D., because “the overall
record does not support that ttlaimant has any severe physicapairments;™great weight”

to the opinions from non-examing state agency physical cottants, James McElhinney, M.D.
and Rosemary Greenslade, M.D., because they bath “consistent with the overall record;”
“little weight” to the opinion fron psychiatric examiner, LeAnna DeAngelo, Ph.D., because it
was “not consistent” with Plainfi reported activities of dailliving; “partial weight” to the
opinions from Dayanara Gohil PMHNP andhdder Ivan, M.S., because they were not

“acceptable medical sources,” and were “basechamgn the claimant’s reports;” “little weight”
to the opinion from psychiatric consultativeaexiner, Melisa Obert, Psy.D., because it was
“based on self-reports” and “not consistent viith overall record;” anthreat weight” to the
opinion from non-examining staégiency mental consultant, @d Strand, Ph.D., which was
rendered on March 11, 2019, because it was “stggdry and based on the longitudinal medical
record of evidence.” (AR 908-13.)

At step four, the ALJ determined, based on the vocational expert’s testimony, that Scott

was unable to perform any past relevant workR @14  6.) However, at the final step of her

analysis, the ALJ found that “there are jobs #st in significanhumbers in the national
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economy that [Scott] can perfornhased on her age, educatiamrk experience, and residual
functional capacity. (AR 914 1 10.) The ALJ detmed that Scott wodlbe able to perform
such jobs as a housekeeping cleaner, a hospetaher, or a hand package. (AR 915 { 10.) For
that reason, the ALJ concluded tisatott was not under a “disabyijt as defined by the Act, and
denied her applications for dislity insurance benefits and jgplemental security income. (AR
915 1 11.) That denial prompt&dott’s renewed request for juditreview. (Doc. No. 40.)
STANDARD OF REVIEW

In social security disability cases, the casirgview is limited taletermining whether:
(1) substantial evidence supports the Corsiaiger’s decision; and (2) whether the
Commissioner’s decision comports with relevant legal standaakejo v. Berryhil] 849 F.3d
951, 954 (10th Cir. 2017%ee generall2 U.S.C. § 405(g). “Substaatevidence is more than
a mere scintilla and is such relevant evidesa reasonable mind migitcept as adequate to
support a conclusion.Flaherty v. Astrug515 F.3d 1067, 1070 (10th Cir. 2007) (internal
citation omitted)accord Musgrave v. Sulliva®66 F.2d 1371, 1374 (10th Cir. 1992) (“Evidence
is not substantial if it is overwhelmed by atleeidence in the record or constitutes mere
conclusion.”). Any conflict in the evidence ishie resolved by the ALJ, and not the colBee
Rutledge v. ApfeR30 F.3d 1172, 1174 (10th Cir. 2000) (“We will not reweigh the evidence.”).
A finding of “no substantial eviehce” is proper only if therie a “conspicuous absence of
credible choices” or “noantrary medical evidence.Trimiar v. Sullivan 966 F.2d 1326, 1329
(10th Cir. 1992) (quotingdames v. Hecklei707 F.2d 162, 164 (5th Cir. 1983}urther, “if the
ALJ failed to apply the correct legal test, #nés ground for reversal apart from a lack of

substantial evidence.Thompson v. Sulliva®87 F.2d 1482, 1487 (10th Cir. 1993).
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ANALYSIS

Scott argues, on her present appeal, that the ALJ “mischaracterized” the administrative
record, by “cherry-picking” thebjective medical eviehce that “support[ddher decision.”
(Doc. No. 40 at 4.) Plaintiff likewise comjta that the ALJ’s desion “downplay[ed] the
severity” of her impairmentsnd “overlook[ed] theéndication of symptoms as a source of
distress|.]” (d.) Defendant insists, however, thiaé ALJ properly considered the entire
evidentiary record, and followed thapplicable law, in determiningah Plaintiff is not disabled.
(Resp. 5-13.)

It is unquestionably impropdor an ALJ to pick anghoose among the evidence of
record, using portions of evidem favorable to her position, vidnignoring other evidence.
Keyes-Zachary v. Astru695 F.3d 1156, 1166 (10th Cir. 201Rgrdman v. Barnhart362 F.3d
676, 681 (10th Cir. 20043ee also Clifton v. Chater9 F.3d 1007, 1009-10 (10th Cir. 1996)
(An ALJ need not “discuss every piece of evidence” but “must discuss the uncontroverted
evidence he chooses to rely on as well as fsognitly probative evidere he rejects.”).
However, the court finds no evidence of sunpermissible “cherry-picking” in the ALJ’'s
analysis here.

In her written decision, the ALJ exhaugly reviewed the voluminous evidence of
record, including the additional evidence subeditby Plaintiff on appeal. (AR 904-13.) The
ALJ also extensively detailed Plaintiff's subjegtiallegations of pain, as set forth in two
function reports, a writtenaiement, and her hearing tesdtny. (AR 903-04.) The ALJ
accurately recounted Plaintiffteeatment records, which showed that her mental health

symptoms fluctuated over time, tendingriorease with situational stresso&ee Sheppard v.
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Astrue 426 F. App’x 608, 610-11 (10th Cir. 2011) (holgithat evidence that tended to show a
claimant’s worsening depression stibblve been discussed by the ALLR.addition, the ALJ
discussed Scott’s neuropsycholmjitesting results, which realed a moderate to severe
impairment with concdmation, memory, and executiverfctioning. (AR 907-08.) The ALJ
then gave specific, legitimateasons for her assessments aifrRiff's credibility, which were
linked to the evidence of recor&ee White v. Barnhar287 F.3d 903, 910 (10th Cir. 2001) (“So
long as the ALJ sets forth tispecific evidence he relies anevaluating the claimant’s
credibility,” the determination isupported by substantial evidencdr).making her credibility
determination, the ALJ expressignsidered Plaintiff's activities of daily living, which she found
to be inconsistent with tHevel of limitaion alleged.See Ghini v. ColvirB2 F. Supp. 3d 1224,
1234 n.11 (“Although activitiesf daily living do not necessarilyanslate to the ability to
perform work-related activities onsaistained basis, they do beara Plaintiff's credibility to

the extent that the level of activity is ircfanconsistent with the claimed limitations.&¢cord
Luna v. Bowen834 F.2d 161, 165-66 (10th Cir. 1983¢e also Lately v. Colvis60 F. App’x
751, 755 (10th Cir. 2014) (finding no error whénre ALJ “cited and discussed inconsistencies
between the [claimant]’s testimoayd her activities of daily livig, child-care responsibilities,
diagnostic exams, treatment-segkbehavior, medications, heiiltae to fully participate in
physical and occupational therapy, her constsierk history, ad her collection of
unemployment benefits”)For instance, the ALJ noted thaaitiff “worked pat-time at the
same job until the fall of 2018,” aridat “during part of this tinfeame she was going to culinary
school and excelling in this job as well as watkat a work-study job with school district.”

(AR 908.) She also noted that “the record inidahat the claimant perted benefits from her

10
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medications and mindfulness teaiués and other coping skills ¢control her symptoms.” (AR
908.) The ALJ likewise cited spéici relevant evidence taupport her conclusions regarding
the amount of weight to assigm each medical source opinio8ee Oldham v. Astrub09 F.3d
1254, 1258 (10th Cir. 2007) (“The ALJ provided goedsons in his decisidar the weight he
gave the treating sources’ opinioridothing more was required in this case.”) (internal citation
omitted).

Plaintiff, for her part, cites nothing in thecord to explain how the ALJ’s conclusions
were deficient. $eeDoc. No. 40 at 4.) Nor does she pdmtany specific evidence that the ALJ
did not consider, or that shertends was improperly evaluateSee Shinseki v. Sandes&6
U.S. 396, 409 (2009)[T]he burden of showing that amrer is harmful normally falls upon the
party attacking the agey's determination.”)Murrell v. Shalala 43 F.3d 1388, 1389 n.2 (10th
Cir. 1994) (noting that “perfunctg complaints” failng “to frame and develop an issue” are not
“sufficient to invoke appellate review $ee also Terwilliger v. Comm’801 F. App’x 614, 622
(10th Cir. 2020) (unpublished) (“Terwilliger's argument fails to shogyjyatice, and we will not
conjure arguments dms behalf.”).

On this record, then, the ALJ properly exsed her responsibilitggs fact finder to
analyze the evidence, and her deti@ation of Plaintiff's RFC isvell-grounded in that analysis.
Accordingly, the decision of the Commigser on this issue must be affirmeslee Nguyen v.
Shalalg 43 F.3d 1400, 1403 (10th Cir. 1994) (Then@wissioner’s final decision “must be
affirmed if it is supported by substantial estete and correct legal standards were usesk®);

also Vigil v. Colvin 805 F.3d 1199, 1201 (10th Cir. 2015) (*eviewing the ALJ’s decision, we

11
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neither reweigh the evidence nor substitutejodgment for that of the agency.”) (internal
guotation marks omitted).

Accordingly, it is

ORDERED that the Commissioney’final decision iAFFIRMED.

Dated this 13th day of October, 2020.

BY THE COURT:

Kathleen M Tafoya
United States Magistrate Judge
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