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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 17-cv-03153-RBJ
CULTURAL CARE, INC.
Plaintiff,
V.

AXA INSURANCE COMPANY

Defendant.

ORDER ON PENDING MOTIONS

This matter comes before the Court on defendant AXA Insurance Company’s (“AXA")
Motion to Dismiss for Failure to State a ClainQfENo. 23) and plairifi Cultural Care, Inc.’s
(“CCI”) Motion for Partial Summary Judgment (EQ¥. 28). For the reasons stated herein,
AXA'’s motion to dismiss is DENIED and CClimotion for partial summary judgment is
GRANTED.

I. BACKGROUND

This is an insurance coverage dispute aldwdther AXA is obligated to insure CCI for
its expenses incurred in defending a lawsuit against Bé€ltran, et al. v. Interexchangilo.
14-cv-03074-CMA-CBS (D. Colo.)). CCI isldnited States State Department-designated
sponsor ofw pairs and as such is responsible firing and placing foreign nationall pairs
with host families in the United States. ECF No. 28 at 3—4. The undeBgiirgnsuit is a
class action brought on behalfai pairsalleging thatau pairsponsors, including CCl,

conspired to sedu pairrates of compensation below market natgiolation of federal and state
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minimum wage laws and in violation of rac&eting, tort, and consumprotection laws. ECF
No. 23-4 at 2, 7. The sponsor companies are ad@fdeing rates at therice floor authorized
by Fair Labor Standards Act (“FLSA”) reguilarts of $195.75 per 45-hour work week, which
amounts to $4.35 per hould. at 3. According to thBeltranplaintiffs, this rate is below the
federal minimum wage and segéstates’ minimum wagedd. at 49, 51-54, 76. The sponsors
are also accused of misinforming e pairsthat they could not ask their host families to pay
them above this price flooidd. at 53.

AXA issued CCI liability insurane policies that were in ef€t during the relevant time
period for theBeltransuit! ECF No. 28 at 1. AXA has died any duty to defend tigeltran
suit and has not reimbursed CCI fiwrcosts to defend the suid. The first amende8eltran
complaint was filed March 13, 2015. After Cgdve notice of the complaint, AXA denied
coverage in two letters in Appand July of 2015. ECF No. 28-5 at 2. The operative Second
Amended Complaint in thBeltransuit was filed October 17, 2016 and asserts nine counts:

Count I: Restraint of Trade in Violation of the Sherman Act;

Count II: Civil Racketeering Influenceathd Corrupt Organizations Act (RICO);

Count IlI: Breach of Fiduciary Duty;

Count IV: Negligent Misrepresentation;

Count V: Constructive Fraud;

Count VI: Consumer Protection;

Count VIII* Failure to Pay Minimum Wage a@yertime in Violation of FLSA;

Count IX: Unpaid Wages under State Laws;

Count X: Violations of New York Wage Act;

ECF No. 23-4 at 104-15.

! CCl was insured by AXA under two insuramuaicies during the period at issue in Beltran

complaint: Policy No. PCS001344(13), covering pgeriod between October 2013 and October 2014
(ECF No. 23-1), and Policy No. PCS001344(14), coethe period between October 2014 and October
2015 (ECF No. 23-2). Because the Professional Lialtlitgforsement in the two policies is identical, for
simplicity | will refer herein only to the first policy, filed at ECF No. 23-1.

> The Second Amended Complaint dropped CountWhiich alleged breach of contract and quasi-
contract. SeeECF No. 28 at 6.



According to the “Travel Agents and ToOperators General afittofessional Liability
Policy,” which is attached as Endorsement #861’s insurance policy with AXA, AXA agrees
to “pay on behalf of the Insured those sums thatinsured becomes legally obligated to pay as
Damage$because of a negligent act or negligemission committed by the Insured . . . in the
conduct of Travel Agency Operatidrsy the Named Insured” that occurs during the policy
period and in the coverage fieory. ECF No. 23-1 at 64. Bhpolicy also provides that AXA
has a “duty to defend any Suit against the iediseeking Damages on account of such . . .
‘negligent act’ or ‘negligent omssion’ . . . to which this insurance applies, even if any of the
allegations of the Suite [sic] areagindless, false, or fraudulentld.

The insurance policy also contains various @sicins. The two key exclusions at issue in
these motions are Exclusions J and K, which gl@what “[t]his endorsenmé¢ does not apply to™

[Exclusion] J.Any claim or Suit based upon or arisiogt of any violéion of the Fair

Labor Standards Act or any similar fedestite or local layertaining to working

conditions, hours, employdenefits or wages.

[Exclusion] K. Any claim or Suit based uponanising out of any Occurrence, act or

omission, or offense by the Insured whiclmintional, dishonest, fraudulent or

malicious, or criminal, regardless of whetlige resultant Damages were intended.
ECF No. 23-1 at 65-66.
In its complaint, CCI argues thAXA has a duty to defend CCI since tBeltransuit

contains a negligent misrepresentation clai@F No. 1. CCI asserts that AXA breached the

insurance policy when it failed to defend CCI with respect t@#itransuit. Id. CCl also

% The policy defines Damages as “the monetaryigoof any judgment, award or settlement provided
such settlement is negotiated wilie assistance and approval of the Company.” ECF No. 23-1 at 69.
Damages do not include punitive, exemplary, or migiiglamages, civil fines, penalties (statutory or
otherwise), fees or sanctions, non-monetary religfestitution, return, or disgorgement of any fees,
funds, or profits.Id.

* The policy defines “Travel Agency Operations” as “all operations necessary to the conduct of a travel
agency, meeting planner, cruise only agency or tour operator.” ECF No. 23-1 at 70.
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seeks a declaratory judgment that AXA is oaleyl to defend CCI in connection with the
Beltranaction. Id. In contrast, AXA contends that tiseit as a whole, and the negligent
misrepresentation claim in particular, arise fronare based on alleged violations of FLSA or
similar wage laws, such that Exclusion J foosels AXA’s duty to defend. ECF No. 23 at 8. As
a result, AXA moves to dismiss CCl’'s complaind. For its part, CCl moves for partial
summary judgment on its breach of contracinclaECF No. 28. The motions have been fully
briefed, and the Court heard oral argument on May 10, 28&8ECF Nos. 23, 27, 28, 30-33.
[I. STANDARD OF REVIEW

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schnejd&33
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). A plausible claim is aasm that “allows the court to dw the reasonable inference that
the defendant is liable for the misconduct allegeishcroft v. Igbgl556 U.S. 662, 678 (2009).
While the Court must accept the well-pleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRipbbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), purely conclusory allegatioase not entitled to be presumed trigal, 556 U.S. at
681. However, so long as the pl#inbffers sufficient factual allgations such that the right to
relief is raised above theegulative level, he has met ttieeshold pleading standar@ee, e.qg.
Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

The Court may grant summary judgment if “thex@o genuine dispute as to any material
fact and the movant is entitléol judgment as a matter of ldwked. R. Civ. P. 56(a). The
moving party has the burden to show thatehsran absence ofieence to support the

nonmoving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). The nonmoving



party must “designate specifi@cts showing that there &sgenuine issue for trial.Id. at 324. A
fact is material “if under the substantive law iessential to the proper disposition of the claim.”
Adler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998) (citiAgderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)). A dispute as tmaterial fact is genuine if “the
evidence is such that a reasonable jury@doeturn a verdict for the nonmoving party.”
Anderson477 U.S. at 248. The Court will examithe factual record and make reasonable
inferences therefrom in the light most faable to the party opposing summary judgment.
Concrete Works of Colo., Inc. v. City & Cnty. of Dend& F.3d 1513, 1517 (10th Cir. 1994).
[ll. ANALYSIS

To determine whether AXA has a duty tdetled, the Court must assess whether (1)
AXA'’s duty to defend was triggered by the negligg misrepresentation claim in the underlying
suit; and (2) if AXA’s duty to diend was triggered, whether arclusion eliminates AXA'’s
duty to defend in this case. Besatthere are no relevant facts in dispute, the interpretation and
application of policy languags a question of lawCWC Builders, Inc. v. United Specialty Ins.
Co, 134 F. Supp. 3d 589, 597 (D. Mass. 2015).

As an initial matter, | age with the parties thilassachusetts law governSeeECF
No. 23 at 6, ECF No. 27 at 5. Because the Couwitting in diversity, | must apply the conflict
of laws principles of the forum state, Colorad®erry & Murphy, P.Cy. Carolina Cas. Ins. Cop.
586 F.3d 803, 808 (10th Cir. 2006). Under Coloraelg fan insurance contract is governed by
the law of the state with the most significant relaship to the insurancewtract,” which in this

case is Massachusettisl.



A. The Negligence Claim inBeltran Suit Triggers AXA'’s Duty to Defend.

The first inquiry is relatively simple: does tBeltrancomplaint “state or adumbrate” a
claim that triggers AXA’s duty to defend CCIPhe party alleging the duty—CCI, in this case—
bears the initial burden of establishing that the complaint states such a $&ntamp Dresser
& McKee, Inc. v. Home Ins. G&68 N.E.2d 631, 633 (Mass. App. Ct. 1991). In this case, CCI
has met its burden and established thaBgl&gancomplaint states a claim for negligence that
triggers AXA’s duty under the policy.

To determine whether an insurer has a dotgefend a third-party action against its
insured, the third-party complaint is matched with policy provisions: fif the allegations of
the complaint are ‘reasonably susceptible’ ofrdarpretation that thegtate or adumbrate a
claim covered by the policy terms, theumer must undertake the defensevfassamont Ins.
Agency, Inc. v. Utica Mut. Ins. Gel89 F.3d 71, 72—-73 (1st Cir. 2007) (quotitgrilite Corp. v.
Cont'l Cas. Co,. 17 Mass. App. Ct. 316 (1983)). The cdaipt “need only show a possibility
that the claims asserted against an insarectovered by the policyh order to warrant
coverage by an insurdviount Vernon Fire Ins. Co. v. VisionAid, In61 F. Supp. 3d 66, 71 (D.
Mass. 2015gff'd, 875 F.3d 716 (1st Cir. 2017).

Under Massachusetts law, “whexe insurer is obligated ttefend an insured on one of
the counts alleged against itetmsurer must defend the insdren all counts, including those
that are not covered.Mount Vernon Fire Ins. Co. v. Visionaid, In¢6 N.E.3d 204, 210-11
(Mass. 2017). The fact that “some, or eweamy, of the underlying clais may fall outside the
coverage does not excuse [the insurer] from its duty to defeBichplex Techs., Inc. v. Liberty
Mut. Ins. Co, 706 N.E.2d 1135, 1137 (Mass. 1999). This is referred to as the “in for one, in for

all” doctrine; if one claim triggersowverage, the entire suit is coveresee Nat'l Union Fire Ins.



Co. v. Town of NorwoQ@67 F. Supp. 3d 320, 323 (D. Mass. 2017). Invoking the “in for one, in
for all” doctrine in this case, CCI argues thts presence of the negligent misrepresentation
claim in theBeltransuit triggers AXA’s duty to defend ¢hentire suit. ECF No. 27 at 7.

In this case, Count IV of thBeltransuit, which asserts that CCI and the other sponsors
negligently misrepresented thetun@ of the stipend, triggers AXA’s duty to defend. In Count
IV, the Beltranplaintiffs allege that “the Sponsors madesstatements of material facts for the
au pairs guidance as set forth in preceding paragraphs, including but not limited to the legality
and set nature of the wages.” ECF No. 23-4 at 108, 51-54. In particular, the sponsor companies
are accused of informing tlal pairsthat their wages were settae FLSA programmatic wage
floor ($4.35 per hour) and that they could not negetréth their host families for higher wages.
In reality, according to thBeltranplaintiffs, theau pairshad a right to negotiate for higher
wages. Thus, in the negligent misrepresentation clainBeheanplaintiffs allege that the
sponsors “failed to act with due care or corepee when obtaining and relaying this information
and had a duty to know that théarmation could not be true.ld. at 108 As a result of the
sponsors’ negligent misrepresentations,Betran plaintiffs “suffered damages when they were
paid below minimum wage, when they paiddim their respective grams, and when they
received wages lower thareghotherwise would have.Id.

The negligent misrepresentation claim in Bedtrancomplaint fits into the insurance
policy’s coverage for “a negligent act” commdtby CCI in the conduct of its “Travel Agency
Operations.”SeeECF No. 23-1 at 70. The claim assehat the defendant sponsors, including

CCI, were negligent when they failed to acthwdue care when relayiriglse information about



the nature of the stipend and #ue pairs ability to negotate higher wages.Moreover, the
alleged negligent misrepresentations warmmitted in the conduct of “Travel Agency
Operations,” as required lblge policy. Advice given tau pairsfits into “Travel Agency
Operations,” defined in the polido include “all operations necesgato the sponsor’s business.
ECF No. 23-1 at 64, 7@ee also Colony Ins. Co. v. Expert Grp. Intl, Jido. 15-CV-02499-
RPM, 2017 WL 2131368, at *3—*4 (D. Colo. May 17, 2017).

Because the negligent misrepentation count in tHgeltrancomplaint alleges that CCI
failed to exercise due care in relayiiadse information about wages to @ pairs an act it
committed in the conduct of its pesfsional services—or at the véegst, in the conduct of “all
operations necessary” to its business—thiswckaiggers AXA’s duty to defend CCI against the
Beltransuit.

B. Coverage Exclusions.

Once the policyholder has met ftsitial burden of proving coverage within the policy
description of covered risks . the burden shifts to the insutterprove the applicability of any
exclusion to coverage set forth sigle of the insuring clause Camp Dresser568 N.E.2d at
633. AXA argues in its motion to dismiss thatdluty to defend CCIl is precluded by one or

more of the exclusions in the insurance policgCF No. 23 at 7-15.

®“In general, Massachusetts courts treat negligesrepresentation claims more as negligence actions
than deceit actions, focusing on the degree of care exercised by the speaker in making the statement.”
Cummings v. HPG Intern., InQ44 F.3d 16, 25 (1st Cir. 2001).

® Colonyis an insurance coverage laitgelated to the same underlyiBgltransuit. Although the
insurance policies at issue@olonyare unique from those at issue here, the Court’'s assessment in
Colonyis informative with respect to the Court’s finding that advice giveautpairsconstituted
counseling services, and thus was professional corfseeECF No. 23 at 11; ECF No. 27 at 13.

" Although AXA’s letters denying coverage for tBeltranaction cite various adtibnal exclusions (A,

H, and G)seeECF No. 28-7 at 4, 4 n.5, AXA does not raise these exclusions in its motion to dismiss or
in its response to CCl’'s motion for summary judgmdaCF Nos. 23, 30. As a result, | will consider any
argument based on these exclusions to have been waived.
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1. Exclusion J.

AXA relies primarily on Exclusion J, which, asted, provides thahe insurance policy
does not apply to “[a]ny claim or Suit based upomrising out of anyiolation of the Fair
Labor Standards Act or any similar federal,estat local law pertainig to working conditions,
hours, employee benefits or wages.” EGH R3-1 at 66. AXA argues that the enteltran
suit is premised on violations of the FLSAsimilar wage laws, and thus that Exclusion J
eliminates its duty to defendseeECF No. 31 at 4 (arguing thatetlsuit cannot “simply be sliced
and diced up into counts”). the alternative, AXA argues thaten looking at the negligent
misrepresentation claim in isolation, this clagypremised on alleged violations of the FLSA
such that Exclusion J elimates AXA'’s duty to defendld. (“[T]he negligent misrepresentation
count itself is ‘based upon or arising out afviolation of the FLSA or similar laws.”).

a. Gravamen of the Suit.

AXA first contends that Exlusion J eliminates its duty to defend the erBie#transuit
because the “gravamen” of the suit is allegediations of the FLSA or similar wage lawSee
ECF No. 23 at 2; ECF No. 31 at 2 (“the FLSA é@suhe entire Suit and is the very statute upon
which the stipend at issue was calculated.”).

This argument fails because the Court is nquired to examine the gravamen of the suit
as a whole as opposed to the claims theretietermine whether the exclusion eliminates
AXA'’s duty to defend. Doing so would undermitiee “bedrock principle” of Massachusetts
insurance law of “in for one, in for all.SeeNat’l Union, 267 F. Supp. 3d at 323. AXA’s
reasoning suggests thataltigh the negligent misregentation claim in thBeltransuit
triggers AXA'’s duty to defend CCI, the fact thatich of the suit involves alleged FLSA and

wage law violations would eliminate AXA’s dutyCf. Simplex Techs706 N.E.2d at 1137



(“That some, or even many, of the underlyingirtis may fall outside the coverage does not
excuse [the insurer] fromts duty to defend.”).

AXA focuses on the fact that Exddion J applies to any “Claior Suit' to contend that
the Court should identify the gramen of the suit and find no duty to defend if the gravamen of
the suit fits within the exclusion. HowevdrAXA intended for Exclusion J to apply to suits
that were in large part driven by alleged vimas of the FLSA or similar wage laws—even if
the suits also contained claimsrelated to such violations—should have written the insurance
policy to explicitly convey this ideaSee City Fuel Corp. v. Nat'l Fire Ins. C&46 N.E.2d 775,
777 (Mass. 2006) (“Exclusionary clauses must hetlst construed againshe insurer so as not
to defeat any intended coverage or diminighglotection purchased liye insured.”). As it
stands, Exclusion J's reference to “Suits” doasim@ly that courts should identify the general
“essence” of a suit to determinaditifits the exclusion. Insteathe exclusion will apply to suits
as a whole only when they arigrtirely or exclusivelyfrom a violation of the FLSA or similar
wage laws, which is not this case.

This interpretation of Exclusion J is bolstet®dcomparing the exclusion with others in
the policy, which are written more expansivelor example, Exclusion D applies to “[a]ny
Claim or Suit, however caused, arisitigectly or indirectlyout of” war or other military actions.
ECF No. 23-1 at 65 (emphasis added). Exclu® applies to “[a]ny Claim or Suit based on,
attributable to, related to, dn any manner arising out @ny actual or alleged” employment
disputes.ld. at 67 (emphasis added). Finally, ExausAA applies to “[a]ny Claim or Suit
based upon or arisingy whole or in part out of any” sexual abesand related conducld. at

68 (emphasis added). These exclusions denatadtrat where AXA wanteelxclusions to apply
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broadly to suits that arose part or indirectly from certainnderlying acts, rather than
exclusively or wholly from such undging acts, it knew how to do so.

If AXA had written Exclusion J with such spécity, then it wouldbe reasonable to find
that theBeltransuit arose “in part” from an FLSA violanh, since it contains one count that
specifically alleges a violation of FLSASeeECF No. 23-4 at 110. However, because AXA did
not draft Exclusion J with such specificity, the imgation is that the exclusion only applies to
suits that arisentirelyfrom a violation of the FLSA or othevage law, which this case does not.

Moreover, courts applying Massachusetts tewe denied requests to “ascertain the
gravamen of the underlying complaint” to deterenwhether insurance coverage is required.
UTICA Mut. Ins. Co. v. Herbert H. Landy Ins. Agency,,IN@. 13-cv-11471-1T, 2014 WL
5475038, at *4 (D. Mass. Oct. 29, 2014ff;d 820 F.3d 36 (1st Cir. 2016). WTICAthe insurer
argued that the gravamen of the underlying complaint was unfair competition, which was
excluded under the insurance polidg. While agreeing that the complaint alleged unfair
competition, the court focused on the fact thatdbmplaint also contained a claim of negligent
interference, which was covered by the polityy. Thus, the negligence claim made “the
complaint ‘reasonably susceptible’ to an intergretathat it states or adumbrates a claim for
negligence,” and the court found that the ctaim as a whole was covered by the polidy.

The court inFodera v. Arbella Protection Insurance Compamayne to the same
conclusion with respect to an exclusion that apipiceboth a claim and a suit, like Exclusion J.
No. 17-ADCV-126NO0, at *3 (Mass. App. Ct.nl&5, 2018). The court assessed the factual
allegations in the underlying complaint’s two claifosbreach of fiduciary duty and negligence.
The court held that “most, if natl, of the acts underlying theeach of fiduciary count may lie

outside of coverage” because aglagion applied to these act&l. at *3. However, the court
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concluded that “this narrow foswdoes not account for the theory of negligence asserted.”
Because the insurer was required to defend tgkgesce claim, it was required to defend the
entire suit. Thus, even when an exclusion appbea “claim or suit,” Masachusetts courts still
examine the factual underpinninglseach claim, rather thandlgravamen of the suit, to
determine whether the exclusion applies.

None of AXA’s cited caseaupports its contrary assertitimat the Court should examine
the gravamen of the suit as a wdhahther than the facts underlyingleaf the claims in the suit.
First, inMassamont Insurance Agency, Inc. v. Utica Mutual Insurance Compaay-.3d 71,

75 (1st Cir. 2007), the court found that the neswvas not obliged to defend an arbitration
demand when the gravamen of that demand—Hageal breach of a contract—was not covered
by the policy. Id. at 73. Massamonis inapposite because theuct's description of the
“gravamen” of the case described the only suttista claim made in #ndemand; charges of
negligence were set ot the background section of théaration demand, rather than as
substantive claims thereind. As such, in highlighting the gravamen of the demand the court
was not prioritizing the wholever its composite parts, but was merely summarizing the
gravamen of the only substantive atainade in the artvation demand.

Similarly in Boston Housing Authority v. Atlantnternationallnsurance Company 81
F. Supp. 80, 84 (D. Mass. 1992), the court desctibedravamen of the complaint simply to
explain that there were no fadb support a claim for wrongfaliction, which might be covered
under the insurance policy: “tlggavamen of the Complaint inw@d the BHA'’s discriminatory
racial practices rather tharetbreach of its duty to providelhitable living quarters.” As in

Massamontthe court irBoston Housing Authoritywas not assessing the esse of the suit as a
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whole against the individual claims made therbirt,was merely reaffirmig that courts should
look to the factual &gations of the complaint thetermine the duty to defend.

Finally, inFireman’s Fund Insurance Company v. Bromhéidg. CIV. A. 98-02232F,
1999 WL 744022, at *2 (Mass. Super. Ct. Agr 1999), the court found no duty to defend
various complaints alleging intentionaksal molestation, which was excluded under the
insurance policyld. at *3. The court noted that “although some counts in two of the complaints
allege ‘negligence,’ the gramen of the complaints is clearly sexual molestatidd.’at *2.
However, in making this determination the cassessed each of the negligence claims in the
complaints and found that the negligce asserted in each consisted of sexual abuse or resulted in
sexual abuseld. As such, despite the court’s referencéhi gravamen of the complaint, the
court in fact assessed thects underlying the claims.

Even if the Court were to look at the “gravaned the complaint” irthis case, it is not
clear that it would be allegedolations of the FLSA or other wage laws. The presence of
alleged violations of the FLSAnd other wage laws in the comjpliadoes not dictate that these
claims convey the “gravamen” of the complaint, as CCI suggests. Inste8e|titae complaint
centers in large part on an allégsonspiracy to fix prices, ara$ such it includes counts of
antitrust violations andacketeering, along with violations abresumer protection and tort laws.
In asking the Court to decide that the gravawfeine complaint is violations of the FLSA or
other wage laws, AXA is asking ti@ourt to decide which of thgeltranplaintiffs’ allegations
are their most essential. That is not the Court’s role.

Thus, rather than identifying the gravamen ofBledétran complaint, the appropriate
analysis involves examining the negligent misrepngation claim to determine whether it arises

from a violation of the FLSA or related walgsvs and as such falls within Exclusion J.

13



b. Negligent Misrepresentation Claim.

AXA argues thaeven if the negligent misrepregation claim were examined in
isolation, Exclusion J eliminatésxA’s duty to defend because)(the claim cannot stand on its
own absent the complaint’s allegations of vilmias of the FLSA and other wage laws; and (2)
the claim itself is inextricably intertwined witholations of the FSA. | disagree. The
negligent misrepresentation clagould stand on its own and is ragrived from the FLSA. As
such, Exclusion J does not apply to this claim.

i. The Negligent Misrepresentation Claismindependent dfLSA and Wage Law
Claims.

AXA argues that the negligent misrepresdotatlaim cannot be separated from the
factual underpinnings of trgeltrancomplaint associated with FLSA and other wage law
violations. According to AXA, ‘the allegations of negligent mégresentation do not exist in a
vacuum as support for a freestanding negligeisrepresentation claim based on something
other than the alleged violation§the [FLSA] or any similafederal, state or local laws on
wages.” ECF No. 23 at 10.

Contrary to AXA’s argument, the negligemisrepresentation claim could stand on its
own in the absence of any alleged violationthefFLSA or similar wage laws. Massachusetts
courts interpret “arisingut of” as a “but for” test by examng whether there would been a loss
and a basis for the claim in the absence ofitiderlying conduct to whicthe exclusion applies
(here, a violation of FLSA astate or federal wage lawsagley 720 N.E.2d at 816. Here, the
Beltranplaintiffs’ allegation that CCimisrepresented that tla@ pairs wages were
nonnegotiable could stand on its own even if the damipdid not allege violations of the FLSA
or other wage laws. Though the damages assacvath the negligennisrepresentation claim

include receiving less than minimum wage, taésp include generally “receiv[ing] wages lower
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than [theau paird otherwise would have.” ECF No. 23-4 at 108. Bedtranplaintiffs’ loss of
the opportunity to negotiate for a higher wageause of the negligentisrepresentations is
therefore not tied to minimum wage laws or FisSA. As such, this eim does not “arise from”
a FLSA violation, and Exclusion J does not apply to it.

This finding is supported by the court’s conclusioagley in which an insurance
company was not obligated to defend the inddr@tel in a suit brouglity a plaintiff alleging
that the hotel's negligence led to her beirtgcked by a hotel guest. 720 N.E.2d at 815. The
plaintiff's negligence claim had igenesis in, or arose out ofetlilegal acts othe individual
who attacked herld. As such, the insurer’s duty to defend the negligence claim was eliminated
by the insurance policyilegal acts exclusionld. “It is the sourcefrom which the plaintiff's
personal injury originates rather than the spetifeories of liabilityalleged in the complaint
which determines the insurer’s duty to defenttl’at 817 (internal quotations and citation
omitted) (emphasis in original). Unlike Bagley where the negligence claim arose out of
conduct that fell within aexclusion, the negligent srepresentation claim Beltranarises out
of CCI’'s misrepresentations, which do not falthim Exclusion J. Similarly, the plaintiffs’
resulting injury is the loss dfigher wages they might have négted, rather than the loss of
specific wages determined by the FLSA or any particular wage3meECF No. 23-4 at 108
(“They suffered damages when they . . . received wages lower than they otherwise would
have.”). As a resulBagleydoes not indicate th&xclusion J applies to this claim.

This conclusion is not undermined by AXA's citationndgw England Mut. Life Ins. Co.
v. Liberty Mutual Insurance Compar§67 N.E.2d 295 (Mass. App. Ct. 1996). In that case an
insurance policy’s exclusion for claims anigiout of discrimination applied to common law

claims in a complaint that asserted vi@as of employment discrimination statutdgd. at 298—
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99. However, the complaint expressly assetftatieach common law claim for relief “aris[es]
out of the defendants’ discriminatory treatment™ of the plaintiff. at 299. In this case, in
contrast, théeltranplaintiffs did not assethat the damage they suffered as a result of CClI’s
negligent misrepresentation aedsom CCI’s violation of th&LSA or other wage laws.
Instead, the negligent misrepres#iun claim has a distinct faal basis: CCl’s statements.
Similarly in Saint Consulting Group v. Endurance Am. Specialty F.3d 544, 551 (1st Cir.
2012), a policy exclusion for claims arising outStferman Act violations was found to apply to
claims asserting common law and RICO violatiokkwever, in that case the common law and
RICO claims were based on the samesfélcat supported the Sherman Act clairts. Here, in
contrast, the facts supporting the negligent epsgsentation claim—a& communicating that
theau pairscould not negotiate their wages—are disttiinom the factsupporting the claims
for FLSA and wage law violationsy which the exclusion applieSeeECF No. 23-4 at 112
(CCl violated the FLSA when it “failed to pay least minimum wage for all hours worked” and
when it “fail[e]ed to pay overtime.”).

Because the negligent misrepentation claim could stand independent of the other
claims in theBeltrancomplaint to which Exclusion J apmigthe negligent misrepresentation
claim is not affected by the exclusion.

ii. The Negligent Misrepresentati@laim Does Not Implicate the FLSA.

| also disagree with AXA’s argument that thegligent misrepresentation claim asserts a
misrepresentation of the FLSA’s requirementshsiinat Exclusion J eliminates AXA’s duty to
defend the claimSeeECF No. 30 at 16. AXA cites the facttithe stipend at issue is derived
from FLSA regulations, so thgbly alleging that [CCI] misrepreented the stipend as a ceiling,

the Beltranplaintiffs are alleging that [CCI] misrepreged and violated the FLSA and its legal
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mandate to assure compliancévthe FLSA.” ECF No. 31 at 2. Similarly, AXA argues that
because Department of State regulations requatesffonsors give cleana truthful information
aboutau pairs wages and FLSA requirements, CClI’s faduo accurately explain the nature of
the stipend constituted a violation of the FLS3eeECF No. 30 at 14 (citing 22 C.F.R. 88
62.10(b), 62.31(j)). While it is true that tBeltranplaintiffs allege that CCI misrepresented that
theycould not receive more than the FLSA stid, this claim does not depend on an alleged
violation of the FLSA or on the fact thidte stipend is determined according to FLSA
regulations.

AXA'’s argument inaccurately characterizes Buedtran plaintiffs’ negligent
misrepresentation claim. The regulation cadifat 22 C.F.R. § 62.10 provides that “[s]ponsors
are responsible for the effective administratiothefir exchange visitor program(s)” and outlines
these responsibilities. AXA twuses on 8§ 62.10(b), which merelgu@es that sponsors provide
“clear information and materials” relatedttee program, including employment terms and
conditions and wage information. TBeltrancomplaint does not allegbat CCI violated this
section by failing to provide ehr information; instead, thgeltranplaintiffs allege that CCI
negligently misrepresented thetun@ of the FLSA wage floor as a ceiling. AXA also highlights
22 C.F.R. § 62.31(j), which requires sponsoragsure compliance with the FLSA’s wage
requirements. Again, tHeeltranplaintiffs’ negligent misrepresgation claim does not allege
that CCl failed to comply with the FLSAisage requirements in violation of § 62.31.

AXA'’s attempt to incorporate thegegulations is simply itgost hoaexplanation for the
negligent misrepresentation claand does not accurately describe basis for this claim as

articulated in théeltrancomplaint® Ultimately, although the information CCl communicated

8| am not persuaded by AXA'’s citation to CCl's opposition inBle¢transuit in which CCI relied upon
the State Department regulations to defend its stip€eeECF No. 30 at 4. The relevant inquiry is
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wasrelatedto the FLSA and prevented tBeltran plaintiffs from obtaining minimum wage, the
negligent misrepresentation ctadoes not allege any violatiah the FLSA or other wage laws
as required by the expressns of the exclusion.

Because | agree with CCI that the negligent misrepresentation claim does not arise out of
a violation of FLSA or a similar state or fedem@animum wage law, | find that Exclusion J does
not apply to this claim, and therefat@loes not eliminate AXA’s duty to defend tBeltransuit.

2. Exclusion K.

Exclusion K precludes coverage for “any @taor Suit based upon or arising out of any
Occurrence, act or omission, or offense by therkgwhich is intentional, dishonest, fraudulent
or malicious, or criminal, regaleks of whether the resultantages were intended.” ECF No.
23-1 at 66. AXA argues that because the gravamen &dheanaction is an intentional wage-
fixing scheme that violated FLSA and staind federal wage laws, the source ofBakran
plaintiffs’ alleged injury in tle complaint as a whole and in Count 1V in particular is not
negligence but intentional misconduct. ECF No. 23 at 14.

For the same reasons explained with resfmeExclusion J, | will not look at the
gravamen of the complaint but at the facts wlyiteg the negligent misrepresentation claim.
Because, as noted above, the facts allegedippast of Count 1V state a claim for negligence
rather than for intentional conduct, Excluskmoes not eliminate AXA'’s duty to defend against
this claim in particular or thBeltransuit as a whole.

3. Professional Duties.

AXA also argues that thBeltranaction fails to allege a breach of professional duties as

required to trigger #insurance policySeeECF No. 23 at 12, ECF No. 30 at 19. According to

whether theBeltrancomplaint—as opposed to any subsequent briefing or argument—-states or
adumbrates a claim” that is covered by the polisge Massamo89 F.3d at 72—73.
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AXA, the Beltrancomplaint alleges actions that CCI urtdek in the course of ordinary
activities rather than in the course of actitarssing out of a vocation, calling, occupation, or
employment involving specialized knowledgeyda, or skill.” ECF No. 23 at 12 (quotirigpe V.
Federal Ins. Cq.587 N.E.2d 214, 217 (1992)). Howeure insurance policy does not support
AXA's argument.

First of all, there is no regq@ment in the insurance politlyat the underlying act (in this
case, negligent misrepresentation) occur in these of professional des. In this case, as
noted, the policy applies to negligent amtsnmitted “in the conduct of Travel Agency
Operations,” which are defined broadly as “alemgtions necessary to the conduct of a travel
agency, meeting planner, cruise only agencypor operator.” ECF No. 23-1 at 70. AXA’s
argument that the acts must have occurred icahese of professional duties relies only on the
fact that the insurance policy in this casedenominated ‘Professional Liability.” ECF No. 30
at 19. This does not suffice.

Moreover, even if this policy did havedua requirement, this Court has found that
sponsors’ advice tau pairsabout the nature of their wagesnstitutes “counseling services,”
and thus is deemed to have occurred endburse of the sponsors’ professional d@glony,

2017 WL 2131368, at *3—*4. As a resudiyen if there were a prdgsional duties requirement in
this case, CClI’s alleged misrepreséintas would satisfy that requirement.

4. Pre-Existing Legal Obligation.

Finally, AXA argues that the damages sought byBkranplaintiffs are simply unpaid
wages they were owed under federal or statgevaws rather than damages flowing from a
“negligent act or omission” by CCl. ECF N80 at 19. As such, AXA contends that Beltran

plaintiffs merely seek to have CCI fulfal pre-existing legal oblagion, which AXA is not
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obligated to cover. ECF No. 23 at 13 (citidgcific Ins. Co., Ltd. v. Eaton Vance Mgn369
F.3d 584, 590-91 (1st Cir. 2004)). | disagree.

As noted, thaeltrancomplaint alleges that as a result of CCI's negligent
misrepresentation theu pairswere denied the opportunity tegotiate higher wages with their
employers. ECF No. 23-4 at 54. Tde pairsthus seek damages resudt from having received
wages “lower than they otherwise would havethiéy had negotiated, along with the cost they
paid to join their programs and the dayeaa from being paid below minimum wade. at 108.

The portion of the damages sought for the wageauhmirsmight have negotiated does not
amount to a pre-existing obligation, since ightivery well have been much higher than
minimum wage, and in any event would have been paid by the host families rather than by CCI.
The claim for damages tlaa pairsmight have received thus dosst amount to a request that
CCI fulfill a pre-existing legal obligation and is not barred.

ORDER

Because th8eltransuit includes a claim for negligemtisrepresentation that triggers
AXA'’s duty to defend, and because none offibéicy’s exclusions or other provisions
eliminates AXA’s duty to defend, | find that AXA @bligated to defend CCI for the entirety of
theBeltransuit. As a result, AXA’s motion to dismiss is DENIED, and CClI's motion for partial
summary judgment on its breachaaintract claim is GRANTED.

DATED this 15th day of June, 2018.

BY THE COURT:

rabsptomn

R. Brooke Jackson
Unhited States District Judge
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