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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18¢v-00981CMA-MEH
HEIDI GILBERT,
AMBER MEANS,
MANDY MELOON,
GABRIELA JOSLIN,
KAY POE,
Plaintiffs,

V.

USA TAEKWONDO, INC.,
STEVEN LOPEZ,

Defendants.

ORDER

Michael E. Hegarty, United States M agistrate Judge.
Before the Court i®laintiffs’ Motion for Leave tdrile Third AmendedComplaint ECF
281. For the following reasonhe Court grants the motion.

BACKGROUND

Plaintiffs initiated this action o\pril 25, 2018(ECF 1 andsubsequently amended the
complaint twice the first time of right under the Federal Rules, ECF 6 (First Amended Class
Action Complaint and Jury Demand, or FA@nd the second time “by agreement of the parties
[ECF 67 at 1] ECF 68 (Second Amended Class Action Complaint and Jury Demand, or SAC).

In the AC Plaintiffs generally alleg¢hatthe Defendarst

inflicted on them and other American female taekwondo athletes forced labor and
services, sex trafficking, and other travesties.” They contend that the Lopez
Defendants, “the primary perpetregd “raped numerous female taekwondo
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athletes” and that Defendant USOC and Defendant USAT (together, thautlostl

Defendants”) facilitated the Lopez Defendants’ sex criames“protected [the Lopez

brothers] from law enforcement and suspension by TE@3#.
Order Affirming and Adopting in Part and Rejecting in Part Magistratlgd’'s March 6, 2019
Recommendation and Granting in Part and Denying in Part Defendants’ Motioissnis$ECF
266), at 34 (“Judge Arguello’s Order”). Judgarguello’s Orderdismissed some claims and
dismissed Defendant Jekopez Subsequently, Plaintiffs voluntarily dismissed Defendamited
States Olympic Committg@)SOC) ECF 267. In addition, after the motionsdismiss were filed
but before Judge Arguello’s Order, Plaintiffs voluntarily dismissed Defendaht Center for
SafeSport.

The current motion seeks to have the complaint in this action reflect (i)iobhehanges
in parties, (2) the effect of Judge Arguello’s Order concerning the delnoissertain claims, (3)
Plaintiffs’ voluntary dismissal of Defendant Jean Lopez, (4) Plaintiffshdbament of class
allegations, and (5) Plaintiffs’ feleading of the negligence claim (dismisseéthout prejudiceby
Judge Arguello’s Order) against Defendant USA Taekwondo, TuSAT’) brought by four
Plaintiffs (all except Kay Poe).€., four separate negligence claims, new proposed Cotf23.9
DefendantUSAT opposeghe motion based on lack of adequate notice, timeliness, futility, and

undue prejudice. Defendant Lopez does not oppose the motion.

DISCUSSION

BecausePlaintiffs seek leave to amend tBAC afterthe period in whichFed. R. Civ. P.
15(a)(1) permits a party to amend its pleading as a matter of ctheseption implicates Rule
15(a)(2), which states:

In all other cases, a party may amend its pleading with the opposing party’s

written consent or the court’s leave. The court should freely give leave wlhiea jus
SO requires.



“[T]he Rule itself states that ‘leave shall be freely given when justice soresdui Minter v.
Prime Equip. Cq.451 F.3d 1196, 1204 (10th Cir. 2006) (citing Fed. R. Civ. P. 15(a)). “Refusing
leave to amend is generally only justified upon a showing of undue delay, undue prejuldee t
opposing party, bad faith or dilatory motive Jé&e to cure deficiencies by amendments previously
allowed, or futility of amendment.”Bylin v. Billings 568 F.3d 1224, 1229 (10th Cir. 2009)
(quotingFrank v. U.S. W., Inc3 F.3d 1357, 1365 (10th Cir. 1993)). “The purpose of the Rule is
to provide ltigants ‘the maximum opportunity for each claim to be decided on its merits rather
than on procedural niceties.Minter, 451 F.3d at 1204 (quotirigardin v. ManitowoeForsythe
Corp, 691 F.2d 449, 456 (10th Cir. 1982)).

Initially, USAT notesthe “moving target” approach of Plaintiffs in this case, poigtout
that this would be the fourth complaint, with the SAC being filed with Defendants’ consgnt onl
after Defendants moved to dismissitefendants assdtiat the FACalleged 37 counts while the
SAC alleged 21 but added U.S. Center for SafeSpera Defendant, as well as adding a RICO
claim and state law claims for negligence, gross negligence, and auisagmsduct. NextJSAT
acknowledgeghat thelegal theoy for the four new negligence claim&liffers slightly from
previous iterations of the complaint, [but] the allegations that support the the@yletantially
the sameandin most cases are repetitiously allegetlSAT then provids a gridcomparing the
overlap of the proposed amended allegations with those in the FAC and the SAC.

USAT's first basis for opposing the motion is that it does not provide adequate notice and
would prejudice USAT’s defenselUSAT correctly argue that the proposed third amended
complaint (TAC) overpleads in many instances, containing dozens of paragraphs abeut form
Defendant USOC’s knowledge and control, and also two paragraphs about a ventiiye liabi

theory between the USOC and the USAT, all of which demonsiratisconnect between the



nature of the case that was dismissed and the nature of the case that Astnamig to USAT,
this results in an inability to prepare a defense dileemecessitjo decide which allegations are
potentially relevant and which are stale.

While USAT’s argument is well taken, and Plaintiffs should submit an additied&hed
proposed TAC that eliminates superfluous or aioelevant allegations, | do not agree t&AT
cannot effectively defend based on greposedAC. It is the enumerated counts that determine
the claims on which USAT must defend the case, and USAT has not argued that those twelve
proposed counts contain similar deficiencies as the factual allegations.

USAT next argues that the motion should be denied because Plaintiffs have previously
failed to curedeficiencies irtheir claims through amendment. This argument contains only three
sentences and is not persuasive. Truly at some point enough is enough, but thistiptbposed
amendment for which Court approval has been sought. | do not believe that, on the current record,
justice demands a finding that Plaintiffs have gone too many times to the well.

USAT also asserts the untimeliness of pheposed TAC.Granting the Plaintiffs’ motion
here would require modification of the Scheduling Order’s deadline for amendment of géeadin
A Scheduling Order may be modified only upon a showing of “good cause” under Fed. R. Civ.
16(b). The standard for “good cause” is the diligence demonstrated by the movingnparty i
attempting to meet the Court’s deadlin€alorado Visionary Acad. v. Medtronic, Iné94 F.R.D.

684, 687 (D. Colo. 2000). “Rule 16 erects a more stringent standard [than Rule 15(a)], requiring
some persuasive reason as to why the amendment could not have been effected withén the
frame established by the courtld. To show good cause®Jaintiffs “must provide an adequate
explanation for any delay” in meeting the Scheduling Order’s dead¥iivgter, 451 F.3dat 1205

n.4.



Notably, rigid adherence to the Scheduling Order is not advis&ilklo, Inc. v. SHFC,

Inc., 917 F.2d 1507, 1519 (10th Cir. 1990). A failure to seek amendment within the deadline may
be excused if due to oversight, inadvertence or excusable nedgiectAdditionally, learning
information underlying the amendment through discovery that occurs after thendessdlforth

in the Scheduling Order constitutes good cause to justify an extension of thateledinpco,

Inc. v. Schenker Int’l, Inc204 F.R.D. 667, 668 (D. Colo. 20Q0%ge also Guch Ltd., B.C. v.

Wells Fargo Nat'Bank Ass, 771 F.3d 1230, 1240 (10th Cir. 201dame).

USAT states that the only true, “new” facts in the proposed TAC concexrmiafion
learned in the deposition of Donald Alperstein in June 2019, while the current motion was not filed
until December 16, 2019. However, after the Alperstein discoverstefflaintiffs still awaited
Judge Arguello’s Order, my Recommendations having been issued on March 6, 2019 (ECF 217,
218). Plaintiffs should have reasonably believed that, based on the Recommendatiorsg this ca
might change substantially aritius,require amendment of the SAC. Of course, that change did
in fact occur with Judge Arguello’s Order, dated September 27, 2019. From deatudtil the
current motion, two and or®alf months transpired. That is not an excessive duration given the
lengh and complexity of the SAC and the proposed TAC (the former containing 191 pages and
966 numbered paragraphs, the latter containing potentially even more pages [exact number
unknown] and 1007 numbered paragraphEhe Court finds Plaintiffhave demonsated good
cause to modify the Scheduling Order and their proposed amendments are not unduly delayed.

Perhaps most significantldSAT agues that the new claims in the proposed TAC would
be futile and subject to dismissal. Plaintiffs regptivatthe proposed TAC contains allegations
that “make clear that the duty element of Plaintiffs’ negligence claim aga8aT s based on

USAT’s voluntary assumption of a duty for each Plaintiff, and not based on Plaingffishership



status.” Reply 89. Indeed, in my Recommendation (ECF 218) | recommended that Judge
Arguello find USAT did not owe Plaintiffs a legal duty. This conclusion was based arifidai
status as former members of USAT during the statutory claim period. inideterthatbased on

the factors offaco Bell, Inc. v. Lannqrv44 P.2d 43, 46 (Colo. 1987), USAT owed no duty to
investigate claims of former athletes. Judge Arguello’s Order notedlthatiffs failed to raise

the voluntary assumption of duty argument ieitlnitial briefing on the motion to dismiss and,
thus, could not raise the argument initheiefing on my Recommendation. The proposed TAC
alleges a voluntary assumption of duty as well as the existence of a “spatiahslip” between

the USAT and the former athletes (the one “new” theory that USAT believesaihespd TAC
makes).

Because Judge Arguello’s Order dismissed the negligence claim withaudipeeps a
matter of lawa proposed amended complaint is tenable. | believe the theories of voluntary
assumpwn of duty (which will not be barred as a matter of law on any future motion testing the
proposed TAC) and special relationship are sufficiently substantial and tiedproflosed TAC's
factual allegations to survive USAT’s futility argumemido not here intend to state that the four
negligence claims would of certainty survive a motion to dismiss or for syymuodgment, but
only that the standard for amending the complaint has been met.

All that said, | encourage Plaintiffs tarefully considethe criticisms of specific factual
allegations made by Defendant USAT (as noted abovepaetit the proposed TAC for purposes
of eliminating easily remediable deficiencies that would likely be raisedigpasitive motion by

USAT.



CONCLUSION

For the foregoing reasonthis Courtgrants Plaintiffs’ Motion for Leave to File Third

AmendedComplaint {iled Decembed6, 2019; ECR281) as stated hereirPlaintiffs shall file the

Third Amended Complaint in accordance with t@isler and all applicable rules on or before
February 72020. Defendants shall file an answer or other response to the amended pleading in

accordane with Fed. R. Civ. P. 15.
Dated at Denver, Colorado this8@ay ofJanuary2020.

BY THE COURT:
Wé. ’Nﬁ

Michael E. Hegarty
United States Magistrate Judge



