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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

MICHAEL PAXTON and BROOKE )
PAXTON, ) Civil No.: 3:17-cv-01944-JE
)
Plaintiffs, ) OPINION AND ORDER
)
v. )
)
DISH NETWORK, LLC and DISH )
NETWORK SERVICES, LLC, )
)
Defendants. )

)

JELDERKS, Magistrate Judge:

Plaintiffs pro seMichael and Brooke Paxton bring this action against Defendants DISH
Network, LLC (“DISH Network”) and DISH Nevork Services, LLG*DNS”), collectively
(“DISH”). Plaintiffs originally filed theirComplaint on August 10, 2017 in Washington County
Circuit Court for the State of Oregon. Defendgaremoved the action to this court on December
5, 2017 based upon diversity jurisdiction. OacBmber 13, 2017, Defendants filed a motion to
transfer venue to the U.S. District Court fioe District of Colorado pursuant to 28 U.S.C.
§1404(a). On March 9, 2018, after the motion tosfanvenue was fully briefed, Plaintiffs filed
a motion for leave to amend their Compla@n April 3, 2018, withouteave of the Court,

Plaintiffs filed a purported AmendeComplaint. The Court issued an Order indicating that the
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Amended Complaint would not be filed since lednad not been given by the Court. For the
reasons that follow, Defendants’ motion to tr@nsfenue is granted and Plaintiffs’ motion for
leave to file an Amended @wplaint is denied as mobt.

Background

Until 2009 Plaintiffs were both ownersthie Oregon corporation, A PDX Pro Co., Inc.
(“PDX”). (Decl. of Norman Hawkins §112-13, EX). In October 2009, Mr. Paxton transfered all
of his interest in the eopany to Mrs. Paxton and she becansesthle owner and President. (Id.).
Mr. Paxton continued as an employed”@fX. (Hawkins Decl. Ex. 3).

DISH Network and DNS are both Colordduited liability companies with their
principal places of business in Englewood, CalotgNotice of Removal at 4(c)-(d)). The sole
member of each LLC is DISH DBS Corporati@nColorado corporation also with its principal
place of business in Englewood, Colorado. (Id.).

PDX and DNS entered into a series cftallation Service Agreements beginning in
December 2004. (Hawkins Decl. 11 10, 11, Mirhael Paxton executed the 2004 and 2006
agreements on PDX’s behalf as its President. (Hawkins Decl. 11 1Brbdke Paxton executed
a 2009 Installation Agreement on PDX'’s behalitafresident. MrdP?axton also executed a

2010 DISH Network Retailer Agreement with&H in which PDX agreed to market DISH

! “IBlecause a motion to transfer venue [ pursuant to) 3BC. § 1404(a)] does not adsisehe merits of the case . .

. it is a non-dispositive matter that is within the preemf a magistrate judge's authority” under 28 U.S.C. §
636(b)(1)(A).Corrinet v. BurkeNo. 6:11-cv—06416-TC, 2012 WL 1952658, at *6 (D. Or. Apr. 30, 2@E®Bnker

v. Murasky 1996 WL 650974, at *1 (E.D.N.Y. Nov. 6, 1996) (“An order issued by a magistrate judge transferring
venue under 28 U.S.C. 804(a) is non-dispositive.”Holmes v. TV-3, Inc141 F.R.D. 697, 697 (W.D. La. 1991)

(“[a motion to transfer venue] is not one of the motions pbaxkin 28 U.S.C. § 636(b)(#), nor is it dispositive of

any claim on the merits within the meaning of Ri@=of the Federal Rudeof Civil Procedure”)Cantley v.

Radiancy, Ing. 2016 WL 4191889, at *6 (E.D. Cal. Aug. 8, 2016)(saRa}ao v. Unifund CCR Partnerg834 F.

Supp. 2d 1238, 1241 (S.D. Cal. 2013)(same).
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television programming. (Hawkiri3ecl. 1 15-16). Pursuant tiee Installation Agreements,
PDX performed work for DISH in Oregand Washington. (Hawkins Decl. § 9).

The 2009 Installation Agreement, which supeed the prior contracts between PDX and
DISH and governed the business relationshipreen the two entitiegontained a forum-
selection clause. (Hawkins Decl. Ex. 5, 11 19-Zbe clause provides) pertinent part:

This Agreement and the relationship beén the parties, including all disputes

and claims, whether arising in contractt tr under statute, shall be governed by,

interpreted under and enforced in accoogamvith the lawsof the State of

Colorado. The federal and state couofsthe State of Colorado shall have

exclusive jurisdiction to heand determine any claimdisputes, actions or suits

which may arise under or with respecttiis Agreement. The parties agree and

voluntarily consent to submit themselvedhe personal jurisdiction and venue of

such courts for such purposes.
(Ex. 5, 119). The Agreement is “binding upon thedhéegal representatives, successors and
assigns of [DNS] and [PDX].” (Ex. 5, T 23).

DISH terminated PDX’s contract in JUA11. (Hawkins Decl. § 18, Ex. 7). On June 29,
2012, PDX brought a diversity tawn against DISH in thBistrict of Colorado. (SeA PDX Pro
Co., Inc. v. Dish Network Serv., LLNo. 12-CV-01699-RBJ (D. Colo. June 29, 2012), ECF
Dkt. #2 Complaint at 1 5-6 and ECF D#56 Third Amended Complaint at |1 3°8everal of
PDX’s claims were dismissed upamtion and on summary judgmeréfter a jury trial, the
court entered final judgment in favor of 8l and against PDX on the remainder of PDX’s
substantive claimsA(PDX Pro Co., Inc. v. Dish Network Serv., LIND. 12-CV-01699-RBJ,
2013 WL 3296539 at *6 (D. Colo. July 1, 2018)PDX Pro Co. Inc.2014 WL 859431 at *9A

PDX Pro Co., InG.No. 12-CV-01699-RBJ ECF, Dkt. #204). Over $775,000 in fees and

2 Although these documents are not included in the retiiedCourt takes judicial notice of the contents of the
complaints filed in the District of Colorado action whiare available through theloe electronic court record
system, PACERSeeFed. R. Evid. 201(b)(2) and 201(c)(1).
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monetary sanctions entered against PDX éGblorado action remain outstanding. (Hawkins
Decl. 1125-26).
Discussion

Plaintiffs’ Complaint is not a model of clgr. However, Plainffs’ allegations center
around their business relationshigiwibefendants. They assénat Defendants misclassified
Plaintiffs as contractors while treating themeasployees (Compl. generally); that Defendants
owe them a “tremendous amount of money”dervices rendered and equipment purchased
from DISH (Compl. 11 31-34, 69); and that Defendamére unjustly enriched from profits that
were gained as a result of not providingrtnag on the use of the accounting and returns
computer systems, not fixing what they allegddiew were inaccuracies in the systems, and for
requiring Plaintiffs to pay for equipment, pping, and “bad returnegjuipment.” (Compl. 67,
34).

Defendants argue that this action shouldraesferred to the District of Colorado
because the 2009 Installation Agreement has a faelattion clause that requires any dispute
to be brought in Colorado and because Efésnthrough PDX, have already brought and had
resolved a nearly identical action against DiSKolorado. Defendants further argue that none
of the public-interest faots that the Court must considerawaluating the motion to transfer
constitute the extraordinary circumstances neggds disregard the forum-selection clause and
defeat transfer.

Plaintiffs’ Response, as with their Complaiis lacking in clarity and is largely a
reiteration and expansion of their allegatiagsinst Defendants. However, the relevant
assertions that can be gleanamhirtheir briefing are that: (1) tiaeas individuals, have not taken

legal action against DISH; (2)d#, as individuals, are not business with and have no legal
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obligation to DISH; (3) PDX neer took legal action against ®H alleging that DISH was
Plaintiffs’ employer or that CBH violated the FLSA or Og®n law;(4) there is no contract
between Plaintiffs and DISH; (5) Plaintiffs didt “negotiate” the contract they signed with
DISH; and (6) DISH violated Oregon law antlraktters in the case occurred in the state of
Oregon.
|. Standards

Under 28 U.S.C. §81404(a), a district camdy “[flor the convenience of parties and
witnesses, in the interest of justice . . . tranafer civil action to any dier district or division
where it might have been brought or to anyraisbr division to wich all parties have
consented.”

The presence of a valid forum-selection claalsers a court’s analysis when considering
a motion to transfer under 81404 (Ajl. Marine Const. Co. v. 1$. Dist. Court for W. Dist. of
Texas571 U.S. 49, 63, 134 S. Ct. 568, 581 (2013). Unhkstuations whex there is no valid
forum-selection clause, the court does not candite plaintiff's choice of forum or arguments
regarding the partiegrivate interestdd. at 64. Instead, “as thparty defying the forum-
selection clause, the plaintiff bears the burdeestédblishing that transfer to the forum for which
the parties bargained is unwarranted” and “aidistourt may considesirguments about public-
interest factors only.Id. at 63-64. As a result, the court talid ordinarily transfer the case to
the forum specified in that clae [and] [o]nly under extraordinacircumstances unrelated to the
convenience of the parties shoal@ 1404(a) motion be deniedd: at 62.

The public-interest factors a court must édesinclude: (1) administrative difficulties
flowing from court congestion; (2) imposition of jury duty on people of a community that has no

relation to the controversy; (3) local intereshawving localized controvsies decided at home;
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(4) the interest in having a disity case tried in a forum familiavith the law that governs the
action; and (5) the avoidance of unnecessary problems in conflicts démker Coal Co. v.
Commonwealth Edison C&05 F.2d 834, 843 (9th Cir.1988)perseded by statube other
grounds by28 U.S.C. 8§ 1391. Because those factalisrarely defeat a transfer motion, the
practical result is that forum-selectiormabses should control espt in unusual casestl.
Marine Const. C9.571 U.S. 49 at 64.
Il. Analysis

This Court must therefore determine (1) if vemproper in the Disict of Colorado; (2)
whether or not the forum-selection claus¢hi@ 2009 Installation Agement is valid and
enforceable against all Plaintiffs and Defendaaust, if so, (3) whether or not the public-interest
factors that must be considereceowvhelmingly disfavor a transfer.
A. Venue

Under 28 U.S.C. 81391(b)(1), a civil actioray be brought in “audicial district in
which any defendant resides, if all defendantges&lents of the State in which the district is
located.” A defendant corporation resides, fanwe purposes, whereveistsubject to personal
jurisdiction at the time the daoh commenced. 28 U.S.C. § 1391(c). DISH Network and DNS
have their principal place of business in Engled; Colorado and are, tledore, subject to the
District of Colorado’s gemal personal jurisdictionAccordingly, Plaintiffs could have brought
their action in the District of Colorado and traersto that District ipermissible under 28 U.S.C.
§1404(a).
B. Validity and Enfor ceability of the Forum-Selection Clause

Plaintiffs contend that they are not pestto the 2009 Installation Agreement in their

personal capacities. They further argue that2®09 Installation Agreeamt was not negotiated.
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| interpret these assertions as oppositioartiorcement of the 2009 Installation Agreement’s
forum-selection clause against them.

Plaintiffs’ implication that the forum-seleoti clause is not valid because they did not
negotiate with DISH prior to signing the 200%tallation Agreement is far from compelling.
The 2009 Installation Agreement was the thirdwth agreements that Plaintiffs signed on
behalf of their company, PDX. There is no ende that the Plaintiffs did not do so freely.
Furthermore, the agreements were terminabigill. (Hawkins Decl. Exs. 1, 2, 5).

As Defendants correctly point out, negtitia is not a necessary element for the
formation of a contract under either Cado or Oregon law. (Def. Reply at 3, citifg@rquardt
v. Perry, 200 P.3d 1126, 1129 (Colo. App. 2008) &ldser v. Haskin13 P.2d 1071, 1074 (Or.
1932)). Plaintiffs freely signed ¢h2009 Installation Agreement angre free to terminate it at
any time for any reason. Forum-selection claasepresumptively valiabsent “compelling
and countervailing reasaj[ to overturn themMurphy v. Schneider Nat'l, Inc362 F.3d 1133,
1140 (9" Cir. 2004)(citations omitted).hbse reasons do not exist harel |, therefore, conclude
that the forum-selection clae is valid and enforceable.

Plaintiffs also appear tesert that even if the forum-selection clause is valid and
enforceable, it is not enforceable against them in their individual cegsegitice the agreement
was made between PDX and DNS.

The Ninth Circuit has adoptede approach that whenetlalleged conduct of non-parties
to the underlying contract is “dely related to theontractual relationship” those non-parties
should be bound by the forum-select@ause of that agreemenManetti-Farrow, Inc. v.
Gucci America, Inc.858 F.2d 509, 514, n. 5 (9th Cir.1988raham Tech. Solution849

F.Supp. 1427, 1434 (N.D. Cal. 1997).
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Here, Michael and Brooke Paxton are the salaers of PDX. One or the other of them
signed the Installation Agreements with DISH@half of PDX. Both Plaintiffs corresponded
with DISH on behalf of and as agents of PD3e¢Hawkins Decl. Exs. 3, 4, 8). Plaintiffs were,
therefore, inextricably involvenh every aspect of PDX’s camictual relationship with DISH.
Furthermore, the claims they now assert inrtlmglividual capacities tate to the rights and
duties arising from the contractualationship between PDX and DISI$ee Graham Tech.
Solutions 949 F.Supp. 1427, 1433 (N.D. Cal. 1997) (upimad a forum-selection clause where
claims alleged in the complaint relate te thterpretation of the contract) (citingkanetti-
Farrow, Inc.,858 F.2d at 514)Accordingly, | conclude thahe Plaintiffs’ conduct was so
closely related and integral RDX'’s relationship with DISHhat Plaintiffs are bound by the
forum-selection clause in@009 Installation Agreement.

Likewise, DISH Network is also bound byetforum-selection clae although it is not a
signatory to the contract. Both DISH Netk and DNS, which did sign the 2009 Installation
Agreement, are wholly- owned subsidiarieshef same corporation, their interests in this
litigation are the same. DISH Network concetlex it is bound by the forum-selection clause.
Based on the record and in théeirests of judicial efficiencyt,conclude that both Defendants
are also bound by the forum-selection clause.

C. Public-interest factorsunder §1404

Having concluded that the forum-select@ause in the 2009 Installation Agreement
applies to Plaintiffs and Defendants, the Cooust next consider whether the forum-selection
clause is nonetheless defeatker: to public-interest factotisat “overwhelmingly disfavor”

transfer to the chosen foru#tl. Marine Const. Co571 U.S. 49 at 67.
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Defendants’ motion discusses the fpugblic-interest factors iterated ecker Coal
(supra). Plaintiffs’ do not address the issuesonfrt congestion and the imposition of jury duty.
Defendants assert that these two factors weidgvior of transfer. | conclude, based on the very
similar caseload statistics of theo districts and the relationshgmd history of the parties with
the Colorado district, that thesedviactors do not dfavor transfer.

Plaintiffs address the remaining threetbrs only by asserting that Defendants
“disrespected” Oregon law; thé&tll matters in the case occurrgd[the] state of Oregon” and
“most all” of Plaintiffs’ withesse and all of Defendantsvitnesses are in Oregon. (Pl. Resp. at 7-
8).

Plaintiffs’ argue that this action shduhot be transferred because Defendants’
“disrespected” Oregon law. The only Oregon statiud Plaintiffs cite in their Complaint is
ORS 670.600, which defines the nature of an independent contractor under Oregon law.
Regardless of the merits of Plaintiffs’ claimeithargument fails for two reasons. First, the 2009
Installation Agreement’s forum-selection claasearly states that “all disputes and claims,
whether arising in contract, tort or under statute, shajidverned by, interpreted under and
enforced in accordance with tlavs of the State of Colorado.” (Hawkins Decl. Ex. 5, § 19).
Second, even if a question of Oregon state laneatbs ability to resobr it would not likely lie
outside the capabilis of a federal judge sitting in Colora&ee Atl. Marine Const. C&y71
U.S. 49 at 67 (“federal judges ringly apply the law of a Statsher than the State in which
they sit.”). Thus, neither the factor of the sBaree court’s familiarity with applicable law nor
the conflict of law factor weigh against transfer.

Plaintiffs’ argument that “all matters” occed in Oregon does go to the weight given to

the public-interest factor thatdks to the “local interest inaving localized controversies
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decided at homeDecker Coal C0.805 F.2d at 843. Plaintiffs a@regon residents and PDX is
an Oregon corporation. &htiffs performed installation saces through PDX in Oregon and
Washington. (Hawkins Decl. 19j.is true that these facts wh against transfer. However,
viewing the record as a wholhat weight is insufficient to overcome the valid forum-selection
clause, the countervailing weigbit the remaining public-intest factors and the high burden
Plaintiffs bear “of establishing that transfer to the forum for which the parties bargained is
unwarranted Atl. Marine Const. Co.571 U.S. at 63.

Finally, in the face of a valid forum-selemi clause the court must disregard arguments
regarding the location afitnesses. “Sources of proof” are a ptie-interest factor that the court
“must deem . . . to weigh entirely in favor of the preselected forlgndt 64.

In sum, the public-interest factors here do not “overwhelmingfador” transfer and
this is not the “exceptional case” that warratitssegard of a valid forum-selection clause.
Accordingly, Defendants’ motion is granted.

Conclusion

For the reasons set forth above, Deferslamition to transfer venue [Dkt. #17] is
GRANTED and Plaintiffs’ motiorfor leave to file an amended Complaint [Dkt. #25] is
DENIED as moot. The Clerk of th@ourt is directed to transferighaction to the United States

District Court for the District of Colorado.

DATED this 24th day of April, 2018.

/s/JohnJelderks
JohnJelderks
U.S.MagistrateJudge

OPINION AND ORDER - 10



