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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 1:18¢v-01123RBJ
MDM GROUP ASSOCIATES, INC.,
Plaintiff,
V.
JLT SPECIALTY LIMITED d/b/a Lloyd & Partners Limited,
a United Kingdom limite&ompany;
AMTRUST SYNDICATES LIMITED d/b/a Amtrust at Lloyd’s,
a United Kingdom limited company;
JOHN SMITH, an individual resident of the United Kingdom; and
PETER YOUNG, an individual resident of the United Kingdom,

Defendants.

ORDER

This matter is before the Court defendants John Smith and Peter Young’s motion to
dismiss [ECF No. 38]. For the reasons stated below, the Court GRANTS the motion, but the
claims against defendants are dismissghout prejudice.Plaintiff MDM Group Associates,

Inc.’s request for leave to ameitsl complainis GRANTED.
. BACKGROUND

MDM Group Associates, Inc. (“MDM”) is a Delaware corporatieith its principal
place of business in Steamboat Springs, Colorado. Complaint, ECF No. ZT&ef[dompany
provides insurance and other financial products and services to individuals and busidesses.

17. This dispute centers two financial servicethat MDM offers—its Trip Cancellation
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Program (“TCP”)and Security Deposit Waiver (“SDW=and three business relationships born
out of MDM’s attempts to launch ¢iseservices.

A. MDM'’s Business Relationships with LPL andANV .

In 2012 MDM developed an underwriting market and a proprietary description of
coverage for the TCP, a specialty insuranmoelpct that protects travelers against loss on prepaid
travel expenses when they are unable to take their trip or whetriés interrupted.ld. at 1B.

To underwrite this insuranadfering, in August 2012VIDM entered into an agreemenith
defendanAmTrust Syndicates Limited (“ANV’)aLondon-based insurance compang. at
1116-11. MDM and ANV signed a licensing and marketing agreement wherein thacmsp
agreed that MDM would be the sole marketing and sales representative anodRat ANV

would refrain from creating or offering competing trip-cancellation produciaglarperiod of
exclusivity. 1d. at 11. To comply with Lafon insurancenarket regulations, MDM hired
defendantd.loyd & Partners Limited (“LPL”) to be its Laton-based brokeior MDM’s TCP

and SDW programsld. at 114. LPL served as an intermediary between MDM and its London-
based underwriter, ANVId.

In 2012defendantSmith and Young were LPL insurance brokers residing in London.
Id. at 116. MessrsSmith and Young worked for LPL until late November 2@hd December
2014, respectivelyld. They took a short break in employment until March 2015, when they
started working for Ambris LLP (“Ambris”), the company that evenjuaplaced ANV as
MDM'’s underwriter. 1d. at 1114, 16.

B. MDM'’s Business Relationship with PAC7

MDM alsocontracted with PAC7, LLC (“PAC7"), a travel and property-rental insurance

agency based i8outh Carolinald. at 17. The contract, which went into effect on September



1, 2012, appointed PAC7 as the sole representative foetimgrland selling the TCP and SDW
in North America and the Caribbeatd. at 1119-20.

C. Alleged Wrongful Conduct.

The complaintlleges that LPL and ANV enabl®&DM'’s client, PACY7, to eliminate
MDM from the equation sthatPAC7 could contract directly withPL and ANV. Id. at 127.
The alleged plan started in October 2013, when LPL flew a PAC7 employee to Londagt to me
with ANV and MAPFRE Insuranc@nother prospectivenderwriter fo MDM'’s programs) 1d.
at 128. Once MDM got word of this meeting, it informed LPL to not contact any MD¥vitsli
in the future without including MDM in the communicatiolal. at 129. According to MDM,
LPL continued to use its brokers, Messrs. Smith and Young, to directly communitdate wi
PACY7, ultimately resulting in LPL allegedly marlkeg MDM’s TCP in London through other
U.S-brokers without MDM’s consentld. at Tf[30-31.

According to the complaint, Messrs. Smith and Yoomagntained their improper
relationship with PACduringtheir fiveemonthbreakbetween jobsld. at 133. MDMalso
alleges that they “communicated with representatives of MAPFRE in Deceimd@l4.” Id.
Then, in March 2015, the same month Messrs. Smith and Young began working for Ambris,
PAC7 changed its broker of record from LPL to Ambris without consuMiBd/. 1d. at 135.

D. Procedural History.

MDM filed its complaint inColorado state court on April 16, 2018. ECF No. 2.
Defendants removed the case to federal court on May 10, 2018. ECF No. 1.oijidlly
assertegeven common law claims: (1) breach of contract against ANV; (2) breactuoiiiiy
duties against LPL; (3) fraudulent concealment against LPL and ANV; (#uient

misrepresentation against LPL and ANV; (5) tortious interference wittrastis against all



defendants; (6) tortious interference with prospective business relationstagbdefendants;
and (7) conspiracy against all defendants. Followingnitial scheduling conferendsefore this
Court,MDM, ANV, and LPL jointly moved to dismiss all claims asserted agali¢V and
LPL. ECF Nos. 48, 50. Upon granting those motions, thr@ylast three claims against
defendants Smith and Young remairte@n August 22, 2018 defendants motedismiss the
claims against them per Fed. R. Civ. P. 12(b)(2), and, alternatively, Fed. R. Civ. P. 12(b)(6)
ECF No. 38. MDM responded in opposition, and defendants replied. ECF Nos. 46, 47. The
motion has been fully briefed and is now ripe for review.

. STANDARD OF REVIEW

A. Personal Jurisdiction Generallyand Fed. R. Civ. P. 12(b)(2).

A district court sitting in diversitynust exercise personal jurisdiction according to both
the forum state’s longrm statute and the ConstitutioBquifax Servs., Inc. v. Hit805 F.2d
1355, 1357 (10th Cir. 1990BecauseéColorado’s longarm statute confers the maximum
jurisdiction permited under the Due Process Clause of the Fourteenth AmendB8angports
Sci., Inc. v. CLF Distribution Ltd514 F.3d 1054, 1057 (10th Cir. 2008), there ismaetl for [a
long-arm] statutory analysis separate from the due process inquiry reloylirgdrnational
Shoe Co. v. State of Washingt886 U.S. 31(] (1945), and its progeny.ld. (quotingKeefe v.
Kirschenbaum & Kirschenbaum, P,@0 P.3d 1267, 1270 (Colo. 20D2As suchthe personal
jurisdictioninquiry collapses into a single constitutional question.

“Due process requires both that the defendant ‘purposefully established minimum
contacts within the forum State’ and that the ‘assertion of personal juasdvetiuld comport

with ‘fair play and substantial justice.’Old Republic Ins. v. Cont'l Motors, In&77 F.3d 895,

1 Because LPL and ANV are no longer defendants in this case, any reference todidlsfenereinafter
refers solely to Messrs. Smith and Young.



903 (10th Cir. 2017) (quotingurger King Corp. v. RudzewicZ71 U.S. 462, 476 (1985)This

test may besatisfied through a showing of either general or specific jurisdictvil Holdings,

Inc. v. Royal Ins. Co. of Canadi49 F.3d 1086, 1090-91 (10th Cir. 1998). General jurisdiction
exists when a defendant Hasntinuous and systematic” contacts in the state, even if those are
unrelated tahe pending litigation.Goodyear Dunlop Tires Operations, S.ABwwn, 564 U.S.
915, 919 (2011). f&cific jurisdiction exists whea defendantpurposefullydirected”its

activities at the forum state and the alleged injuries “arise out of or relate se”dbbvities.

OMI Holdings 149 F.3d at 1091 (quotirBurger King 471 U.S. at 472). Courts should focus

on “the relationship among the defendant, the forum, and the litigatiwaltien v. Fiore571
U.S.277, 284 (2014) (quotingeeton v. Hustler Magazine, Ind65 U.S. 770, 775 (1984)The
test is defendarfocused, meaning that a coartist ensure that this relationship arises out of
“contacts that the ‘defendajit] self creates with the forum Stateld. (quotingBurger King

471 U.S. at 475) (emphasis in original). In other words, the contact cotelytbe between the
plaintiff and the forum stateld.

To satisfy the minimum contacts requiremeng plaintiff bears the burden of showing
that personal jurisdiction exist&AST Sports S¢i514 F.3d at 1056. Howeverplaintiff's
“burden is light” at this stageld. In ruling on aRule12(b)(2) motion without holding an
evidentiary hearinga plaintiff “need[s] only [to] make a prima facie showing of personal
jurisdiction to defeat the motion.OMI Holdings 149 F.3d at 1091. To do gbe plaintiff “may
make this prima facie showing by demonstrating, via affidavit or other wnitgarials, facts
that if true would support jurisdiction over the defendaid.” The burden then shifts to the

defendant to show that jurisdiction is not propler. Any factual discrepancies must be resolved



in theplaintiff's favor unless the allegations in the complaint are contradictedfidgvits.
Wenz v. Memery Crystd5 F.3d 1503, 1505 (10th Cir. 1995).

If sufficient minimum contacts exidtwill move on to the second prong of the due
process inquiry, wheredetermine whether the exercise of personal jurisdiction tbreer
defendant offends “traditional notions of fair play and substantial just©&It Holdings 149
F.3d at 1091quotingAsahi Metal Indus. Co. v. Superior Court of C4B0 U.S. 102, 113
(1987)). In other words, the exercise of personal jurisdiction over the defendant must be
“reasonable” in light of the circumstances of the cdde.Minimum contacts and
reasonablenesgork hand in hand;[t]he weaker the plaintiff's showing on minimum contacts,
the less a defendant need show in terms of unreasonableness to defeat jurisdiatjolo,” 465
F.3d at 122Xcitation omitted).

B. Fed. R. Civ. P. 12(b)(6).

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schnejd&93
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atlantic Corp. v. Twonp, 550 U.S. 544, 570
(2007)). A plausible claim is a claim that “allows the court to draw the rabkomference that
the defendant is liable for the misconduct allegefishcroft v. Igbal556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRipbbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), conclusory allegations are not entitled to be presumeddtued, 556 U.S. at 681.
However, so long as the plaintiff offers sufficient factual allegationhk ghat the right to relief
is raised above the speculative letieg plaintiffhas met the threshold pleading stand&de,

e.g., Twombly550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).



. ANALYSIS
Defendants move to dismiss on Rule 12(by(2J12(b)(6) grounds. Because | conclude
that this Court lacks personal jurisdiction over defendants, | do not analyze wheithtéf pla
failed to state a aim against defendants.

A. General Jurisdiction.

It is plain to me, and plaintiff does not argue to the contrary, that this Court lackalgener
jurisdiction over defendants. Accordingly, | proceed directly to the speaifsdjction inquiry.

B. SpecificJurisdiction.

In their motion,defendantsotethat almosgll the alleged wrongdoing in the complaint
concerning defendantslates to actions taken during their employment aitth on behalf of
LPL and Ambris. ECF No. 38 at 5-6. Thus, they allege, the agency theory of personal
jurisdiction should insulate the individual defendants from this Court’s jurisdictebrat 6.
Defendants further allege that asserting personal jurisdictiorde¥endants would be
unreasonable because they work and reside in London and have no contact with Ctloeddo.
9. In responsgplaintiff argues that defendants’ intentional tortious condanstitutesa basis
for purposeful direction unddine “harmful effects test” established@alderv. Jones465 U.S.
783 (1984). ECF No.46 at 6-9.

Plaintiff's argument fails for two reasons. First, personal jurisdigjererallymay not
be premised on actions takenthg defendant on behalf of tliefendaris employer It is well
established inhe Tenth Circuit that corporate employees are not subject to personal fiomsdic
for acts “carried out solely in the individuals’ corporate or representatpacitg.” Ten Mile
Indus. Park v. W. Plains Serv. Caorfl10 F.2d 1518, 1527 (10th Cir. 1981n the present case,

nearly all thealleged wrongful conduct concerning defendamisurredwhile theywere



employed by LPLland at the direction of LPLSeeECF No. 2 at 1927-339,41, 45.To
illustrateone ofthemanyexamples, the complainstates, “Despite assurances to the contrary,
LPL, through its brokers, Smith and Youogntinued to directly communicate with PAC7 ... .”
Id. at 130 (emphasis added). In the absence of facts indicating that defendants were acti
their personal gaacity rather than their corporate capacity, | decline to consider defehdant
actions takemluring their employment with LPL in determining whether they purposefully
directed their activities toward Colorado.

Second, the allegations against defendantseain individual capacities are insufficient to
survive a Rule 12(b)(Attack While it is conceivable, perhaps even likely, that defendants
continued to develop their allegedly wrongful business relationship during their fivé+mont
break in employmenplaintiff's complaint fails to plead sufficient facts to show this conduct.

Plaintiff arguedn its response brighat there are thrgearagraphs in the complaint—
paragraphs 33, 34, and 35—which demonstrate facts to support personal jurisdiction. Those
paragraphs read as follows:

e “Smith and Young, in their individual capacities, continued the improper relationship
with PAC7. Smith and Young, on behalf of PAC7, communicated with representatives
of MAPFRE in December of 2014, after leaving LPL andmto joining Ambris.” ECF
No. 2 at 33.

e “Upon information and belief, Smith and Young violated restrictive covenants with LP
by retaining client files and continuing to broker agreements in their individual
capacities, while intentionally and improperly interfering with MDM's existimg) a

prospective contractual relationdd. at 134.



e “PAC7/RATG subsequently changed its Broker of Record (“BOR”) from LPL tdwsn
in March of 2015. By the end of April 2015, Smith and Young, on behalf of Ambris,
forwarded an agreement to PAC7, acknowledging that ‘after nearly e we at last
are dealing with PAC7 “officially” as our client.The BOR was changed from LPL to
Ambris without consultation or notification to MDM.1d. at 135.

Referencing thesthree paragraphs, plaintiff makes three bold assertiginst, plaintiff
argues thatlefendantsafter leaving LPL"continued the tortious conduct that they first initiated
while serving as agents for LPL.” ECF No. 46 at 3 (citing ECF No. 2 at 133, 34). spoase
goeson to state that “MDM is aware of at least one instance in which Smith and Young
interfered with MDM'’s anticipated business relationship with a prospective untéerier
MDM'’s programs, MAPFRE.”Id. (citing ECF No. 2 at {33). Finally, phiff states, “by
[defendants’] own admission that, in the interim between leaving LPL and jdAnifgis, they
were ‘unofficially’ interfering with MOM’s client.” Id. at 8-9 (citing ECF No. 2 at 135).

| find that plaintiff's three arguments and the three paragraphs it citeggportare
unpersuasive and conclusory. Paragrapla@a sufficientfacts which would support personal
jurisdiction over defendantsSimply alleging that defendants communicated with MAPFRE
representatives non-Colorado citizeisometime in December 2014 is insufficient. Plaintiff
must plead facts which would show that the communication was in furtheranceathé tjesl
tortious conduct aimed at Colorado. Moreover, paragraph 33 states that deferatbnthese
communications on behalf of PAC7, not in their individual capexcitLikewise, paragraph 34
conclusory andails to plead facts thatemonstrate defendantadividual contacts with
Colorado; hese allegationsoncern actions taken by defendants outside the foliastly,

despite plaintiff's assertion in its response brief, paragraph 35 does not contdmissi@n that



they were interfering with MDM clientsAnd, notwithstanding plaintifé speculatioraboutthe
meaning of the message in this paragraph, paragragtat@s thatlefendants were speaking on
behalf of Ambris, not in their individual capades

Perhaps recognizing the weaknessatssaiomplaint, plaintiff attempted to bolster its
position by submitting an affidavit with its response brief. In that affiddeseph McNasby,
president of MDM, stated that in “December 2014, after Smith and Young were no longer
employed by LPL, they continued to broker deals with PAC7 and MAPFRE. Smith and Youn
were on ‘gardening leave’ in December 2014, yet continued to send emails and boisthess
from their personal email extensions . ...” ECF No. 46-3 at 121. Mr. McNasby concluded his
affidavit with the following:

| am in possession of numerous emails from Smith and Young to both PAC7 and

ANV, in which MDM is not included. The contents of these emails establish

Smith and Young’s conspiracy to defraud MDM by cooperating with LPL, PAC7

and ANV to interfere with MDM’s Colorado contracts and MDM'’s prasp/e

business relationships. The emails also detail Smith and Young's efforts to

conceal from MDM the nature and extent of their wrongful communications with

LPL, PAC7, and ANV.
Id. at 25. Like the operative paragraphs in the complaint, these tagrgains are
unpersuasive anaerely state legal conclusioné\nd although alleging that defendants
“continued to broker deals with PAC7 and MAPFR&closer to meeting the pleading standard
than plaintiff's other conclusory statements, | find tiat McNasby’s allegation ia distinction
without a difference. The affidavit fails to provide facts which demonstratedefendants took
such actions.

Despite the “light” burden plaintiff bears at this stage, the complaint fails td plea

sufficient factswhich showthat defendants had personal contact with the forum in their

individual capacies However, fiit is true that plaintiff is in possession of numerous emails

10



which tend show the existence of a conspiracy to harm MDM, then plaintiff should have no
trouble pleading facts in an amended complaint that would show defendants had comtact wit
Colorado. But until then, plaintiffhas failed to plead facts that, if true, would support its
assertion thatlefendants committed an intentional tort expressly aimed at Col@idiuer,in its
complaint or inits supporting affidavit.

Having found that plaintiff has failed to plead a prima facie showing of purposeful
direction, there is no need &malyzewhether the assertion of personal jurisdiction would be
unreasonablelf plaintiff satisfies the pleading standard in its amended complaint, upon filing a
renewed motion to dismiss, | will address the remaining jurisdictional requiteiargued by
defendants in their motion along with their Rule 12(b)(6) argurhent.

ORDER

(1) Defendant’ motion to dismis$ECF No. 38] is GRANTED, but the claims are

dismissed without prejudice.

(2) Plaintiff’s request for leave to ameiid complainis GRANTED. Plaintiff has thirty

days from the date of this order to file an amended complaint.

DATED this21th day ofFebruary 2019.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge

2 Plaintiff asserts that “Smith and Young must remain as parties to titis savoid undue prejudice to
MDM in connection with its claims against the other defendants.” ECF Nad.M4b aowever, after
plaintiff agreed talismiss the claims againsgtlother defendantplaintiff’s rationale for requesting
leave to amend is no longer valid. Additionally, | question the futility of amerttlie complaint
considering some of the arguments defendants iratbeir motion. Nonetheless, | grant plainsff
request, should it so choose, to amend its complaint within thirty days ofdbis o

11



