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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18¢v-01159MEH

KELSEY RAY NELSON,
Plaintiff,

V.

PHILIP A. DONOVAN,

CARLQOS CASTILLO,

JOHN and ANE DOES1-10, and

JOHN DOE ENTITIES1-10,

Defendants.

ORDER

Michael E. Hegarty, United States M agistrate Judge.

Before the Couris Defendants Donovan and Castillo’s MottorDismissFirst Amended
Complaint ECF No. 25.Defendantsmoveto dismiss thdPlaintiff's first claim for relief under
42 U.S.C. 81983 forviolation of Plaintiff'sFourth Amendment rightsgainst' wrongful stopand
detentionfalse arrestandfalse imprisonment For the reasons that followhe Court willgrant
themotionas to these Defendants

BACKGROUND

Statement of Facts

The following are factual allegations (as opposed to legal conclusions, bat®masser
merely conclusorgllegations) made by Plaintiff in tl&rst Amended ©@mplaint (“FAC”), which
are taken as true for analysis under Fed. R. Civ. P. 12(b)(6) purséashicioft v. Iqbgl556 U.S.

662, 678 (2009).
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Defendants Donovan and Castillo are officers in thevBeRolice Department. ECF
No. 16 114-5. On May 13, 2016, thdepartment received a report of a domestic violence incident
at the Star MoteB850 N. Peoria Stand dispatched Donovan to the locatiddh. 79-13. At the
motel, Donovan locatethe repoted victim, G.R.! who had fled the room where the alleged
incident occurredld. 1113, 18. Shetold Donovan that she had been in a rauth the perpetrator
when shattempted to call her fiancdd. § 15. The perpetratobecame very angry and took the
phone andit herin the facewith it. 1d. He alsopunched her in thgw four times andhrew a
table at her.Id. 19 1517. G.R. was then able to flee the roold. §18. Shetold Donovan the
assailant was Africadmerican and had a teardrop tattoo near one of his elj@sY{21-22.

Donovan proceeded toom 229, where G.R. said the incident occurred 23. While
standing outside the room, he observed Plairiiiff the distance and “ordered unnamed
“officers” to “contact Plaintiff. Id. 124. He also “observed” a black male named Aaron Smith
in room 229 and asked Mr. Smith if he knew Plaintitf. §126-27.

“Denver Police Department officers” took Plaintiff into custpaiydDonovan tooka phoo
of him. Id. 192829. The photo showed Plaintiff in thhearof a vehicle with his hands behind
his back suggesting he was handcuffdd. 129, 38. Donovan did not photograph anyone else
at that time.ld. 1930-31. Hethen went to Denver Health Medical Center and showed the photo
to G.R. Id. 11132, 40. Donovan had observed G.R. to be intoxicated at the motel and did not ask
if she had been medicated at the hospiidl §134-35. He also knew that G.R. had attempted to
escape from the health centdd. 7135-36. While shewas being carried into the hospital by

medical personnel, Donovan showed her the photo of Plaidfff37. G.R. nodded ithe

1 The FAC refers to the alleged victionly by her initials.
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affirmative Id. 140. Donovan asked her if the man in the photo was the one who hit her with the
table,and G.R. said “yes.ld. | 41.

The next day, Castillo was assigned to continue the investigdtofj48. Castillo “was
provided’the “other officers’ investigation reports” and revieveaddeo statement in which G.R.
said the attacker had a teardrop tattoo near hisldy§Y49, 51, 53. Additionally, Donovan told
Castillo that G.R. was intoxicated and stumbling when she arrived at the hokpifa0.

Plaintiff voluntarily spole with Castillo and told hinthat Plaintifffirst encoun¢éred G.R.
that night at an Autdone and she was already injured at that tinié. 57-60. He also said
G.R. was with an unidentified black maltd. 58. The unknown male told Plaintiff that G.R.
“was trouble” and had just been “beaten up by her boyfrieltd.§ 61. Plaintiff told Castillo that
he was not responsible for any of G.R.’s injuriés. 162. Castillo was also aware that Plaintiff
did not have a teardrop tattoo on his falze.J 65.

Castillo received several extensions from the Denver District Attornegribnae his
investigation. Id. 166. He eventually submitted the case to the District Attonvby,declined
to file chargs. 1d. 170. During the investigation, Plaintiff was incarcerated for “severa.day
Id. 171-72. While in custodyPlaintiff suffered emotional damages and was assaulted by a
cellmate. Id. 1173-74.

. Procedural History

Plaintiff initiated this suit on May 12, 2018, ECF NO. 1, dihetl the operative FAC on
October 10, 2018, ECF No. 16. The FAC asserts two claims for relief, both under 42 U.S.C.
§1983: (1) violation oPlaintiff's Fourth Amendmenightsagainstwrongful stop and detention,
false arrestand false imprisonmeritand (2) a violation of his Fourth Amendmeigthts against

malicious prosecution. Plaintiffoluntarily dismissed the second claim for relief on January 11,



2019. SeeECF Nos. 43, 44Here Defendantseekto dismiss the remaining claim arguing that
Plaintiff fails to allege his constitutional rightvereclearly established #he time of the incident,
to plausibly state Donovan and Castillo personally participated in thgedlMolations, and to
demonstratereasonable suspicion for the stop gmdbable cause for the unlawful seizure.
Because Defendants fail to persuade this Court by binding or persuasivaugelty that it is
proper in a Rule 12(b)(6) analysis to make determinations of reasonablemsuapitior probable
cause, the Court will not engage in such analysis, but will consider the Deféruthets
argumentg.

LEGAL STANDARDS

“To survive a motion to dismiss, a complaint must contain sufficient factuakematt
accepted as true, tetate a claim to relief that is plausible on its face&$hcroft v. Igbal 556
U.S. 662, 678 (2009) (quotirgell Atl. Corp. v. Twomb|yp50 U.S. 544, 570 (2007)). Plausibility,
in the context of a motion to dismiss, means that the plaintiff pled facts which allowofieto
draw the reasonable inference that the defendant is liable for the misconduetl.alléd).
Twomblyrequiresa twoprong analysis. First, a court must identify “the allegations in the
complaint that are not entitled to the assumption of truth,” that is, those allegativasetrenal
conclusions, bare assertions, or merely conclusddy.at 67880. Second, the Court must

consider the factual allegations “to determine if they plausibly suggestidaneent to relief.”

2The Supreme Court and Tenth Circuit cases cited by Defendants on page 5 obtiogicim
not involve reasonable suspicion or probable cause determinations in Rule 12(b)(6)saBab/se
Mot. 5. Otherwise, in the cited unpublished decision by a magistrate judge in this Disrict,
court considered, at the request of both parties, an indisputably authentic audio/\od#iagec
that was central to the plaintiff's claim for a Rule 12(b)(6) wsial SeeJackson v. Gattd\o.
13-cv-02516-CBS, 2014 WL 2743130, at *3 (D. Colo. June 17, 2014). Here, however, Plaintiff
doesnot concede that consideration of the Defendants’ exhibits is proper for a Rule 12(b)(6)
analysis, but argues that, even if the Court were to consider them, factuakiastupsecluding
dismissal. Resp. 8.
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Id. at 681. If the allegations state a plausible claim for relief, such claim ssithigenotion to
dismiss. Id. at 680.

Plausibility rders “to the scope of the allegations in a complaint: if they are so gématral
they encompass a wide swath of conduct, much of it innocent, then the plaintiffs have not nudged
their claims across the line from conceivable to plausiBECv. Shields744 F.3d 63,3640 (10th
Cir. 201) (quotingKhalik v. United Air Lines671 F.3d 1188, 11910th Cir. 2A2)). “The nature
and specificity of the allegations required to state a plausible claim will vagdlan context.”
Safe Streets All. v. Hickenloap859 F.3d 865, 878 (10th Cir. 2017) (quotkagn. Penn Gaming,
LLC v. Colling 656 F.3d 1210, 1215 (10th Cir. 2011)Thus, while the Rule 12(b)(6) standard
does not require that a plaintiff establish a prima facie case in a complaint, thatelefeach
alleged cause of action may help to determine whether the plaintiff has setglatisiale claim.
Khalik, 671 F.3d at 1191.

However, “[tlhreadbare recitals of the elements of a cause of action, sgppgrmere
conclusory statements, do not sufficégbal, 556 U.S. at 678. The complaint must provide “more
than labels and conclusions” or merely “a formulaic recitation céldmaents of a cause of action,”
so that “courts ‘are not bound to accept as true a legal conclusion couched as a fagaiairall
Twombly 550 U.S. at 555 (quotingapasan v. Allain478 U.S. 265, 286 (1986)). “Determining
whether a complaint states a plausible claim for relief will . . . be a cespexffic task that
requires the reviewing court to draw on its judicial experience and common séqisal,” 556
U.S. at 679. “[W]ere the welpleaded facts do not permit the court to infer more than the mere
possibility of misconduct,” the complaint has made an allegation, “but it has not showmethat t

pleader is entitled to relief.7d. (quotation marks and citation omitted).



DISCUSSION

Plaintiff does notippear tsue Defendants in their official capacitiethus,in seeking to
dismiss Plaintiff's Fourth Amendment clasmthe namedDefendants ssert the defense of
qualified immunityin their individual capacities Qualified immunity protects from litigation a
public official whose possible violation of a plaintiff's civil rights was not diea violation at
thetime of the official’s actionsSee Harlow v. Fitzgeral]d457 U.S. 800, 818 (1982}.“is an
entitlement not totand trial or face the other burdens of litigatioAlimad v. Furlong435 F.3d
1196, 1198 (10th Cir. 2006)The privilege is anmmunity from suit rather than a mere defense
to liability.” Id.

When a defendant asserts the defense of qualified immuhéyburden shifts to the
plaintiff to overcome the asserted immuniBiggins v. Goodmarb72 F.3d 1101, 1107 (10th Cir.
2009). “The plaintiff must demonstrate on the facts alleged both that the defendated/iois
constitutional or statutory rightand that the right was clearly established at the time of the alleged
unlawful activity.” Id. (citing Pearson v. Callahgn555 U.S. 223, 232 (2009))The Supreme
Courtaffords courts the discretion to decide “which of the two prongs of the qualifiednityn
analysisshould be addressed first in light of the circumstances in the particular daseddt
Pearson 555U.S. at 2365see also Christensen v. Park City Mun. Cpfh4 F.3d 1271, 1277
(10th Cir. 2009).In accordance witthe Defendants’ presentation of the arguments, the Court will
begin by determining whether Plaintifhs demonstrated on the facts allegedttsatonstitutional

rights wereclearly establisheth May 2016.

3For his first claim, Plaintiff alleges;The actions as described herein of Defendant Officers,

while acting under color of state law, deprived Plaintiff of the rights, pges, liberties, and

immunities secured by the Constitution of the United States of America, includirigtihto

freedom from unreasonable seizure as guaranteed by the Fourth Amendment totihgiQons

of the United States of America, made actldagursuant to 42 U.S.C. 81983.” Compl. 1 79.
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In determining whethea constitutionakight was “clearly establishedfor purposes of
qualified immunity,courts must ‘asseds] the objective legal reasonableness of the action at the
time of the alleged violation and ggkwhether the right was sufficiently clear that a reasonable
officer would understand that what he is doing violates that fighistate of Ceballos v. Husk
919 F.3d 1204, 1212 (10th Cir. 204@uotingMedina v. Cram252 F.3d 1124, 1128 (10th Cir.
2001). “To be clearlyestablished, ordinarily there must be prior Supreme Court or Tenth Circuit
precedent,or the weight ofwthority from other circuitsthat would have put an objective officer
in [defendant’sjposition on notice that he was violatifaintiff’ s] FourthAmendment rights.

Id. at 1213.

The Supreme Court recently issued an opinion addressirigl¢taely established” prong
of aqualified immunity defense for a Fourth Amendment cla8ae City of Escondido v. Emmpns
--U.S.--, 139 S. Ct. 500 (2019)In reversing the court of appeals’ decision finding a right against
excessive force to be clearly establishé@, €Courtre-emphasizedhat “the clearly established
right must be defined with specificitynd not “at a high level of generalityltl. at 503;see also
White v. Pauly-- U.S.--, 137 S. Ct. 548, 552 (2017)I{6day, it is again necessary to reiteraiee t
longstanding principle thattearly established lawshould not be definedat a high level of
generality. ... Otherwise, ‘[p]laintiffs would be able to convert the rule of qualified immunity ...
into a rule of virtually unqualified liability simply by alleging violation of extrely abstract

rights.”) (citations omitted) The Court explained that “[tlhe Court of Appeals should have asked

wheter clearly established law prohibited the officers from stopping and taking down g ma

*The opinion was issued on January 7, 2019, four days before Plaintiff filed his response.
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these circumstancésEmmons139 S. Ct. at 503More specifically, the Court cited its decision
in District of Columbia v. Wesbh%83 U.S--, 138 S. Ct. 577, 581 (201&prying:

“[W]e have stressed the need to identify a case where an officer acting under similar

circumstances was held to have violated the Fourth Amendment.... While there does

not have to be a case directly on point, existing precedent musthede/fulness

of the particular [action] beyond debate.... Of course, there can be the rare obvious

case, where the unlawfulness of the officer's conduct is sufficiently clear ev

though existing precedent does not address similar circumstancesa b@&iy of

relevant case law is usually necessary to clearly establish the answer....”

Id. at 504. Accordingly, in this case, Plaintiff must idené&f@upreme Court or Tenth Circuit case
in which an officer acting under similar circumstances was heldat@ violated the Fourth
Amendment.

For his first claim for violation of the Fourth Amendment, Plaintiff allegesfébdant
officer(s) intentionally stopped and detained Plaintiff Kelsey Ray dwelsvithout legal
justification” and “Defendant(s) knowingfgiled to release Plaintiff after a reasonable time.” Am.
Compl. 11 77, 78Plaintiff argues thd{v] iewing Plaintiff's allegations in the light most favorable
to him, it should havdeen sufficiently clear to Defendant Donovan that with other Affican
American males in the area, ordering the tattee Plaintiff detained before he was identified as
the assailant by the victin violated his Fourth Amendment righitsResp. #8. He contendhkis
right was clearly established by the Supreme Court’s opiniolsited States v. Sokolow90
U.S. 1, 7 (1989) anBlorida v. Bostick 501 U.S. 429, 4387 (1991).1d. Under prevailing law
the cases cited by the Plaintiff must be specific enough to notify Donovan that heolaingi
the law when he orderedperson who did not fit part of a description given by the victim and
who was one of other males of the same race also in thestspped and detained before the

victim identified him as the assailanin addition, Plaintiff alleges thddefendant'Castillo did

not attempt to secure Plaintiff's release pending his delayed investifdtlaintiff was



incarcerated in the Denver f@ation Center for several daysnd, “Plaintiff was held at the
Denver Detention Center without charges officially being filed against {mi. Compl. 1 68
71, 79. Plaintiff must show the law was clearly established tkabwingly failing to releas
Plaintiff after a reasonable tirhevould violate the Fourth Amendment.

In Sokolow the Supreme Court found that Drug Enforcement Ageaffigers did not
violate the Fourth Amendment when they stopped and detained the plaintiff on a reasonable
suspicion that he was transporting illegal drugs. 490 U.S. at 11. Plaintiff sritatpage 7 of
the opinion reveals the Court’s recitation thie legal standasdfor determining reasonable
suspicion and probable cause for a Fourth Amendment violation; as this citations raflect
violation of the FourttAmendment and points to nothing more than “a high level of generality,”
Sokolowdoes not suffice to notify Doran or Castillo that they were allegedly violating
Plaintiff's rights.

In Bostick the Supreme Court was asked to determine whether a police encounter on a
particular bugonstituted a “seizure” within the meaning of the Fourth Amendment; the Cadirt hel
that “to determine whether a particular encounter constitutes a seizure, enastdonsider all
the circumstances surrounding the encounter to determine whether the police wandid tiave
communicated to a reasonable person that the person wasentot diecline the officers' requests
or otherwise terminate the encouriteb01 U.S. at 439. Plaintiff @sto pages 434137 of the
opinion whichreflect the Court’s discussion of what constitutes a “seizure” when police approa
and stop a person; again, this citation reflects no violation of the Fourth Amendment asd show
only a high level of generality in defining a Fourth Amendment rigggeWeigel v. Broad544
F.3d 1143, 1170 (10th Cir2008) (“The Fourth Amendment's general prohibition against

unreasonable seizures is cast at too high a level of generality to clearlisbdtablaw.).



Plaintiff also cites toAnderson v. Blake469 F.3d 910 (10th Cir. 2006) neciting the
standards required for establishing a qualified immunity defendele Whdersoninvolved facts
and law different than that here, the cauitéd the Supreme Court’s opinion litope v. Pelzer
536 U.S. 730, 741 (2002) saying, “general statements of the law are not inherently incapable of
giving fair and clear warning” andhus, “a general constitutional rule that has already been
established can *apply with obvious clarity to the specific conduct in question, eveh theug
very action in question has not previously been held unlawfélitlerson 469 F.3d at 9134.
However, the Tenth Circuit has noted ireladecisions that the standasdt forth inHope
regarding clearly established law “appears to have fallen out of favor,ngeluliia more robust
qualified immunity.” N.E.L. v. Douglas Cty., Colorad@40 F. Appx 920, 928n.18(10th Cir.
2018),reh'g deniedJuly 17, 2018)¢ert. denied 139S. Ct. 1320 (2019kiting Aldaba v. Pickens
844 F.3d 870, 874 n.1 (10th Cir. 20E8)dMullenixv. Lung -- U.S.--, 136 S.Ct. 305,308, 312
(2015)).

Moreover, withrespect to Defendant Castillo’s alleged failure to secure Plaintiff’s release
the Court notes the Tenth Circuit has acknowledged that a “right to a prompt probakle caus
determination” as a “prerequisite to extended restraint of liberty followirestamas clearly
establisheds of its May 3, 2013 decision Wilson v. Montanp715 F.3d 847, 8533 (10th Cir.
2013). However, in this case, Plaintiff does not allege that Cdsiikkal todemonstrate probable
cause folPlaintiff's extended detention bugther,that Castillo arranged for no release although
no official chargeswere filed against Plaintiff Am. Compl. I 72.Plaintiff cites to no cases
demonstratinghatPlaintiff's right was clearly established.

In sum, the Court finds the Plaintiff has failed to meet his burden to identify a Supreme

Court or Tenth Circuit case in which police officer was held to have violated the Fourth

10



Amendment when he ordered a person, who did not fit part of a description given by the victim
and who was one ofloér males of the same race also in the area, stopped and detained before the
victim identified him as the assailanklaintiff also failsto identify a Supreme Court or Tenth
Circuit case in which ra investigatingpolice officer was held to have violateéde Fourth
Amendment when he did not attempt to secure the release of awbswasdetained for several
days without the filing of formal charges.

“The proffered case law ‘must be particularized to the facts of the instant cased it'sAn
the plaintiff's burden to identify the relevant clearly established 188€ N.E.L.740 F. App’x at
929 (citations omitted}ee also Quinn v. Young80 F.3d 998, 10145 (10th Cir. 2015) (rejecting
a “generalized approach to cleadgtablishedaw analysis”and concluding the plaintiffs failed
to carry their burden “of identifying cases that constitute clearly esiieglolilaw on these facts”
for a Fourth Amendment false arrest claim). In fact, the Tenth Circuit has unambiguously
emphasized that it is a plaintiffdurden to cite to cases that satisfy the burden of demonstrating
the asserted law is clearly establish@thomas v. Durastant607 F.3d 655, 669 (10th Cir. 2010)
(“The plaintiff bears the burden of citing to us what he thinks constitutes clealigstd law);
see also Gutierrez v. Cohd@#41 F.3d 895, 903 (10th Cir. 2016P(aintiffs failed to carry their
burden of showing that [the defendsintiolated clearly established federal law because their
counsel did not make any legal argument in the district court to rebut qualified ingframit
“[b] ecause Plaintiffs did not proffer clearly established authority that Ms.sRiae seized, they
did not carry their burden to rebut qualified immynain this illegal seizure clainy’ Rojas v.
Anderson 727 F.3d 1000, 1@306 (10th Cir. 2013)“given the sparsity of Plaintiff's argument

and his failure tgoint to any authority to support his claims, both here and in the district court,

SThis appears to be particularly true for plaintiffs represented by counsel.
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Plaintiff, ‘through his counsel, [has simply] failed to carry the burden assigned to him By law.
(quotingSmith v. McCord707 F.3d 1161, 1162 (10th Cir. 2013)).

In this case, the Plaintiff has failed carry the requisite burderherefore, Defendants
Donovan and Castillo are entitled to qualified immunity from liability for Plaintifsurth
Amendment claimsand the Court need not proceed to the second prong of a qualified immunity
analysis SeeHusk 919 F.3chat 1212 (quotingMeding 252 F.3d at 1128) f‘the plaintiff fails to
satisfy either part of the twpart inquiry, the court must grant the defendant qualified immunity.

CONCLUSION

Under prevailing lawPlaintiff is obligated to identify Supreme Court and/or Tenth Circuit
cases, in whiclan officer acting under similar circumstances was held to have violated thk Four
Amendment to demonstrate the Defendamisthis casevould understand that wh#tey were
doing violatel Raintiff's rights. Plaintiff failed to meet his burden to identify such cases.
ThereforeDefendants Donovan and Castillo’s Motion to Dismiss First Amended Comjgilzidt

November 30, 2018; ECF No. 25 granted. The stay on the proceedings of this casetisd.

SO ORDERED.
Dated at Denver, Colorado this 25th day of June, 2019.

BY THE COURT:
ol #ﬁ

Michael E. Hegarty
United States Magistrate Judge
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