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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
SeniorJudge Marcia S. Krieger
Civil Action No. 18-v-01189MSK
PATRICIA BARBER ,
Plaintiff,
V.

COMMISSIONER, SOCIAL SECURITY ADMINISTRATION

Defendant.

OPINION AND ORDER REVERSING AND REMANDING
THE COMMISSIONER’S DECISION

THIS MATTER comes before the Court on tR&intiff's Complaint(# 1), the
Plaintiff's Opening Brief(# 15) the Defendant’s Respong# 16), and thePlaintiff's Reply
(#17) For the following reasonghe Commissioner’s decisionngversedand the matter is
remanded for further proceedings.

.  JURISDICTION

The Court has jurisdiction over an appeal from a final decision of the Commissioner
under 42 U.S.C. § 405(g).

[I.  BACKGROUND
A. Procedural History

Plaintiff Patricia Barbe(“Ms. Barber”) seeks judicial review of a final decision by the

DefendantCommissionef“*Commissioner”)denying botther claim for disabity insurance

benefits {DIB”) and application for supplemental security incomeSF) under the Social
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Security Act. InOctober 2011, M$Barberfiled for DIB, claiming she became disabled as of
August 16, 2010. (# 11-5 at 109; # 11-13 at 598) In July 2012, Ms. Barber filed foiSk
(#11-5 at 136) Following an initial hearing before an Administrative Law Juddd.§"), Ms.
Barber received an unfavorable decision in January 2@#3.1-2 at 15-18) Ms. Barber
appealed that decision to this Cowhere it was reversed aneimanded for a new hearing.
(#11-14 at 662-78) In March 2016Ms. Barber received a new hearing befaneALJ
(“remand hearing”), which again resulted in an unfavorable deqi4bmtision”). (# 11-13 at
593-96) Ms. Baberappealedhat Decisiorto the Appeals Council Howeveron April 4,
2018,the Appeals Counsel denibdr Request for Review.(# 11-12 at 586-92) Ms. Barber
now appealshe final agency actioto this Court.
B. Factual Background

The Court summarizes only theedical evidence relevant to its decisioHere, the
dispositive issue concerns the weight givethttreating physician’2016 opinioras toMs.
Barber’s restrictionsvhich considezd her new diagnosis of muscular dystrophy and related non-
epileptic seures. At the time of her alleged onset of disability, Ms. Barber wage#8s old
However, at the time of the remand hearing, she was 54 years old, which is categgorized
“closely approaching advanced age(# 1113 at 606) Ms. Barber has a high school
education and wazreviously employeds an adjustment clerk, bookkeeper, and teacher’s aide.

(# 1113 at 606)

! The District Courfound the ALJ erred in his analysis of what weight to afford Dr. Musillo
opinion as a treating physician and his failure to address Dr. Tendler’s opi#diil-14 at
678)



In August 2010, Ms. Barbevashospitaizedfor a seizurevith no clear etiology. (# 11-
8 at 290-91) In July 2011, despite undergoiagreatment program for epilepsy, Ms. Barber
reported having continued seizures that were intensifyif#g11-8 at 496-98) Ms. Barber
underwent EEG and CT testing, which revedletdseizures were likely not causeddpjiepsy
(“definite epileptiform abnormalities”) asther “intracranial abnormalit[ies].”(# 11-18 at 845,
878)

In June 2012, Sergio Murillo, M.D. began treating Ms. Barber for her “noiptejl
[sic] seizureSamong other conditions.(# 11-11 at 548-49) On August 23, 2012Dr. Murillo
issued a Seizures Medical Source Statementitng Ms. Barber was having 20 seizures per
month with about one-minute warning before the onset of an impending seiztiid-11 at
560-63) Dr. Murillo opined thatMs. Barber’s seizures were “naonvulsive”and caused a
loss of consciousnessMigraine headaches, short attention span, and memory problems
accompanied the seizureg# 11411 at 56Q 563) Following a seiure, Ms. Barbeexperienced
confusion, severe headachemwscle strain, irritability, exhaustion, difficulties communicating,
and disorientation (# 11-11 at 561) Due to the seizureand theaftereffects Dr. Murillo
opinedthat Ms. Barber was incapable of even “low stress” workvealinable to “concentrate,
drive, operate machinery, cook or be in publiq# 11411 at 561) As to Ms. Barber’s
limitations, Dr. Murillo opined thashecould sitfor four hourswith a10-20 minute break, stand
less thartwo hours in an eight-hour work dalft 20 pounds occasionally, and could not kneel
or work at a high altitude @t “heights.” (# 11-11 at 561-63) Dr. Murillo opined that Ms.
Barber’s impairments would caukerboth “good days” and “bad days,” and that she would

likely miss “more tha four days per monthftom full time work (# 11-11 at 563)



In July 2012, Michael Greenberg, M.D., an agency non-examining physician, completed
a Case Analysis.(# 11-11 at 533) After reviewing Ms. Barber'srecordsand EEG test results
he concludedhere wasnsufficient evidence “to establish ongoing nepiteptic seizures.”
(#11-11 at 533)

Following the initial 2013 hearing before the ALJ, Dr. Muritiontinued treating Ms.
Barber andecommended she undergmuscle biopsyestto asseskercontinued complaints of
musclecramping andgpasms Based on his examinations spanning several yBard/1urillo
suspectedthat Ms. Barber “may actually have a distal free [muscular digdrjther than a
seizuredisorder.” (# 11-21 at 1234-37) In May 2014, Gary Edward Lane, M.D. performed
the muscle biopsy on Ms. Barbe# 11-21 at 1202-03) On January 15, 2016, Dr. Muollsaw
Ms. Barber for dfollow- up after [themuscle biopsy” and noted that had “some answers to
her case.” (# 11-21 at 1107) The muscle biopsy reveal®ts. Barber hd musculardystrophy,
and Dr. Murillo opinedhat her seizuresererelated to this diagnosis. Dr. Murillo fouMk.
Barber “has tonic clonic modular activity to the part of muscular claudicatiesenting with
‘seizure’ like patterri which helps to &xplain the symptoms and problems Ms. Barber has been
having since August 2010[.] (# 11-21 at 1229) In February 2016, Dr. Murillo completed an
updatedesidual tinctional capacity*RFC’) assessment based on Ms. Barber’s new diagnosis
of muscular dystrophy and related nepiteptic seizure§'2016 opinion”). (# 11-21 at 1229-

31). Heopined Ms. Barber could not: lift more than 20 poursitsnorethan two hours per
work day; and be on her feet for more than .5 hours per work @ayMurillo also limited Ms.
Barber’sreaching, handling, arfthgering to rarely andound that her “conditiomierfere[d]

with her ability to remember instructisand to focus and concentrate on tasks[(# 11-21 at



1230-31) Dr. Murillo ultimately found Ms. Barber unable to do any full time worf# 11-21
at 1231)
C. The ALJ's 2016Decision

In June 2016the ALJ issued Becision unfavorable to M&arber At step one, the
ALJ found she had not engaged in substagaatful activity sinceAugust 16, 2010. (# 11-13
at 598) At step two, the ALJ found M®8arberhad the following severe impairmenteizure
disorder, obesity, lumbar spine degeneration, and muscular dystr@gtl-13 at 598) At
step threethe ALJfound Ms.Barberdid not have an impairment that met or medically equaled
the presumptively disabling conditions listed in 20 C.F.R. Part 404, Subpart P, Appendix 1.
11-13 at 600-01) The ALJ further found that M8arberhad theRFCto perform lightwork?
with the following limitationsno work at unprotected heights, no hazardous work areas, no
moving machinery, and no compleasks as defined as SVP 2 or leg#.11-13 at 601) At
step four, the ALJ found M&arberwas unable to perform any of her past relevant wdagk.
11-13 at 606) At step five, the ALJ concluded that, considering Biatber'sage, education,
work experience, and RFC, she could perform the following jobs in the national ecamoatiy:
product assembler, cafeteria attendant, and power screw driver opgpatbt-13 at 606-07)
In crafting Ms.Barber'sRFC, the ALJ gavéttle weight to Dr. Murillo’s opinionand little
weight to Dr. Greenberg’s opinion(# 11-13 at 605)

. STANDARD OF REVIEW

Though the Court’s review e novo, the Court must uphold the Commisner’s

2 “Light work involves lifting no more than 20 pounds at a time with frequent lifting oyicar
of objects weighing up to 10 pountds20C.F.R.8 404.156{b).
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decision if it is free fronkegalerror andhe Commissioner’s factual findings angpported by
substantial evidence See Fischer-Rossv. Barnhart, 431 F.3d 729, 731 (10th Cir. 2005).
Substantial evidence is evidence a reasonable person veoelot & support a conclusion,
requiring “more than a scintilla, but less than a preponderancax’v. Astrue, 489 F.3d 1080,
1084 (10th Cir. 2007). The Court may not reweigh the evidence, it looks to the entire record to
determine if substantial evidem exists to support the Commissioner’s decisidvall v. Astrue,
561 F.3d 1048, 1052 (10th Cir. 2009).
IV. DISCUSSION

Ms. Barber asserts two issuasher appeal. First, she contends that tA&J’s Decision
did notstatevalid reasongor rejectingtreating physiciar. Murillo’s 2016 RFC opinion,
which was rendered after additional medical testing revealed Ms. Barbeubkadlan dystrophy
and no other medical professional issued a conflicting opinion of physical fessfct Secad,
Ms. Barber contends ¢hALJs Decisionfailed to assess the testimony of a lay withess
Because the first argumentdspositiveand requires remanthe Court will focus on it.

A treating physician’s opinion is generally entitled to controllinggiveif it is “well
supported by medically acceptable clinical and laboratory diagnostic techaitpiesnot
inconsistent with the other substantial evidence in [the] case recéairio v. Commissioner,

748 Fed. Appx. 182, (10th Cir. 201@)ting 20 C.F.R. § 404.1527(c)(2} Pisciottav. Astrue,

3 Ms. Barber does not challenge the Decision’s assessihBmt Murillo’s 2012 opinion.

4 Pursuant to a change in the Social Security Administration’s regulatioastjw$fMarch 27,
2017, treating physician opinions will no longer be given controlling weight. However, the
prior rule remains applicable to claimdike Ms. Barber’'s—filed before that date.Rescission
of Social Security Rulings 96-2P, 96-5P, and 06—3P, 2017 WL 3928298, at *1 (2017).
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500 F.3d 1074, 1077 (10th Cir. 2007). However, even if a treating physician’s opinion is not
entitled to controlling weight, it is still entitled to deferepaedthe ALJ must consider:

(1) thelength of the treatment relationship and the frequency of examination; (2)
the nature and extent of the treatment relationship, including the treatment
provided and the kind of examination or testing performed; (3) the degree to
which the physician’s opion is supported by relevant evidence; (4) consistency
between the opinion and the record as a whole; (5) whether or not the physician
is a specialist in the area upon which an opinion is rendered; and (6) other factors
brought to the ALJ’s attention which tend to support or contradict the opinion.

Langley v. Barnhart, 373 F.3d 1116, 1119 (10th Cir. 2004) (internal quotations omittéd).
applying these factors, the ALJ must make findings and reasoning sufficiertifjcspe the
weight given is clear teubsequent reviewersld.

Here, he ALJs Decisiondetermined that Dr. Murillo’'s 2016 opinion was not entitled to
controlling weight, and instead gave it “little weight(# 11-3 at 605) In the Decision, the
ALJ stated

In spite of Dr. Murillos’'s status as the claimant’s treating physicidhe
undersigned cannot assign controlling weight to his opinion because it is not well
supported bymedically acceptable clinicahnd laboratory diagnostic techniques
and s inconsistentwith the othe substantiakvidenceof record. As discussed
above, Dr. Murillo is not a neurologist or other neurological specialist. As
evidenced by his notes that the claimant may need to go tinthersity, and may

need an EEG, he is unlikely to have reviewed the previous EEG’s and other
treatment notes. This also indicates that the only objective testing Dr. Masllo h
performed is the muscle biopsy. Dr. Murillo’s opinion igaleonsistentvith his
examinations of the claimant in which the claimant demedcle cramps, jot

pain, jant swelling, presence of joint fluid, back pain, stiffnessiscle weakness,
arthritis, gout, loss of strength, muscle aches, difficulty in concentration, poor
balance, headaches, disturbances in coordination, numbness, tingling, brief
paralysisyisual disturbances, seizures, weakness, and memory loss (exhib#t 23F/2
3, 1112, 22 [except headaches], and 31). Therefore, the undersigned gives this
opinion little weight.

(# 11413 at 604)

Whenan ALJ rejects a treating physaa's opinion, he must identify specific, good
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reasons for weight given to the opiniorsee Hamlin v. Barnhart, 365 F.3d 1208, 1215 (10th
Cir. 2004). This requires identification of specific evidence in the record that thlefédnd to
be inconsistent with DMurillo’s opinion, as well as demonstration that consistent evidence was
considered. See Clifton v. Chater, 79 F.3d 1007 (10th Cir. 1996). As to thieJ’s first
inquiry—whether the opinion is supported by medically acceptable clinical and tadyorat
diagnostic techniquesthe ALJacknowledged that Dr. Murillo performed an objectinvedical
test, the muscle biopsyTherecord containgo evidencdrom any medal providercontesting
thevalidity of a muscle biopsy te$r establishing the existence of MEarber’'s muscular
dystrophy. Moreoverthe ALJ accepted #t diagnosis when he found at step two that Ms.
Barberhad the severe impairments of musculatrysdyand a seizure disorder(# 11-13 at
598). The Court now turns to th&l.J’'s secondnquiry—whether Dr. Murillo’s opinion is
inconsistent with the other substantial evidence in record. Importdrglyetorccontains no
medical opiniongother than Dr. Murillo’s}hat addressdMs. Barber'sRFC in light of hemew
diagnosis of muscular dystrophy and its possible connection to her seizure digéui@mother
way, Dr. Murillo is the only physician who examined Ms. Barber and issued upéatedtions
following her muscular dystrophy diagnosifr. Greenlerg’s opinionthat there was
insufficient evidence to establisimgoingseizures was renderééfore Ms. Barber underwent
the muscle biopsy and was eventually diagnosedmitscular gistrophy? The Court finds the
ALJ’s Decisionnot to give controlling weight to Dr. Murillo’s 2016 opinion was error and not
supported by substantial evidence in the reca2d.C.F.R.8 404.1527(c)(2)

If, however, Dr. Murillo’s 2016 opinion was nottéted to controlling weightthe ALJs

5 Dr. Greenberg’s opinion wastimately rejected by the ALJ’s Decision.
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Decisionproperly continued to weigih pursuant to the 20 C.F.R. § 404.1527(c)(2) factofie
Decisionultimately concluded that Dr. Murillo’s opiniamasentitled to “little weight and
specificallypointed toexamfindings where Ms. Barber denied having various sympttats
contradicted Dr. Murillo’sRFC opinions. However, upon a closer review of the entire
examination exhibit, which documents examinations from 2012 through t@téare notes
from Ms. Baber’s office visits with Dr. Murillo where she complains of seizures, headaches,
muscle crampgain and/oweaknes$# 1121 at 11091118, 1120, 1121, 1138, 1143, 1152,
and 1156) Clearly, there is conflicting evidence as to the severity of Ms. Barber’s symptom
reported to Dr. Murillo ovethe coursef her four years ofréatment However, theALJ's
Decisiononly referred to thepecific records where Ms. Barbdelenied muscle @mps, joint
pain, joint swelling, presence of joint fluid, back pain, stiffness, muscle wealands#is, gout,
loss of strength, muscle aches, difficulty in concentration, poor balance, headisthesances
in coordination, numbness, tingling, brigralysis, visual disturbances, seizures, weakness, and
memory loss.” (# 11-13 at 604) While this Court may not reweigh the medical evidence and
must defer to the ALJ’s resolution of evidentiary conflicts, the ALJlarfaito identify any
conflictingmedical evidencer consider the longitudinal record was improp&ar penter v.
Astrue, 537 F.3d 1264, 1265 (10th Cir. 2008) (holding thi#tis improper for the ALJ to pick
and choose among medical reports, using portions of evidence favorable to his position while
ignoring other evidence.”

The ALJs Decisionalsooffered severaladditional reasons to supptiie determination
to giveDr. Murillo’s 2016 opinion “little weight” in the form of conclusory statementsirst,

the Decision statethatDr. Murillo is not a neurologist or specialistWhile it is true that a



physician’s specialty is a proper factor to consider pursuant to 20 C.F.R. § 404.1527¢c¢(5), h
the ALJ does not identify a conflicting opinion from a specialist or artie@atason why Dr.
Murillo’s opinion should be discredited because he is not a specidtideed, the
Commissioner’s policy states tHall licensed physicians” are “acceptable medical sotroes
giving opinions on @laimant’simpairments and his drer ability to function. SSR 0603p,
2006 WL 2329939, at *2 (2006)Second, the Decisiceddresse Dr. Murillo’s February 2015
treatment noteecommendindgimaging and [an] EEG” test, if Ms. Barber’s seizure disorder
continues in the futurand speculatkthat it is unlikely that Dr. Murillo reviewed Ms. Barber’s
previous EEG tests and other treatment notgs11-21 at 112Q) Such conclusory and vague
statements are insufficient to allow this Court to engage in meaningful reviaeed, the
Decisionnotedand both parties agree that in this caseEB&test is not useful (# 11-13 at
605; # 16 at 11; and # 17 at 4) Thus,without more discussiotthe Court cannot say that the
ALJ’s speculation that Dr. Murillo did not review Ms. Barber’s prig@@&tests is a valid reason
for discrediting his opinion.

Finally, the Court notes thathile the ALJ gave “little weight” to Dr. Murillo’s RFC
opinion, the ALJ’'s owrRFCassessmentas actually consistent with a portion of Dr. Murillo’s
opinion. Boththe ALJ's RFC and Dr. Murillo’'s RFC includediing restrictionof nomore
than 20 pounds.Because the ALdssentiallyagreed with a portion of Dr. Murillo’RFC
limitations,the Court finds the ALJ erred in fully discreditiiay. Murillo’s opinion“with no
explanation at all as to why one part of [the] opinion araslitableand the rest was notThatis
error under this circuit’s case law.Chapo v. Astrue, 682 F.3d 1285, 1291-920th Cir. 2012).

The Court finds th®ecision’srejection of Dr. Murillo’s 2016 opinion contravenes
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applicabldegal standardand that thé\LJ's RFCanddisability conclusions at step four ansed
of the sequential analysise not supportebly substantial evidenceThus, the finding that Ms.
Barberis not disabled is reversgghd the matter is remandtd reconsideration ontepsthree,
four, and potentiallyive of the sequential analysis, applying the proper legal standards to the
opinion of Dr Murillo and engaging specifically in a determination of whelii®2016medical
opinionis entitled to controllingr deferentialveight. See Langley, 373 F.3d at 111%Robinson
v. Barnhart, 366 F.3d 1078, 1084 (10th Cir. 2004T.hus, the Court need not reach Bsrber’s
other specific clainof error in the ALJ’s analysis.The Court expresses no opinion as to the
ultimate determination of whether Ms. Barber is or should be found to be disabled.
V. CONCLUSION

For the foregoingeasons, the Commissioner’s decisioRISVERSED AND
REMANDED . Upon reconsideration, the Commissioner shall consider all pertinenhegide
through the 2016 hearing date. Judgment shall enter in favor &avtser

Datedthis 9thday of August, 2019.

BY THE COURT:

Marcia S. Krieger
SeniolUnited States Districludge
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