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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18-cv-01251-MEH
CINDY LOU VIGIL,
Plaintiff,
V.
NANCY A. BERRYHILL, Acting Commissioner of the Soci&lecurity Administration,

Defendant.

ORDER

Michael E. Hegarty, United States Magistrate Judge

Plaintiff Cindy Lou Vigil appeals from #h Social Security Administration (“SSA”)
Commissioner’s final decish denying her application for disétyi insurance benefits (“DIB”),
filed pursuant to Title Il of the Social Security Act, 42 U.S.C. 88 401-33, and her application for
supplemental security income benefits (“SSI”),dilgursuant to Title XVI of the Social Security
Act, 42 U.S.C. 88 1381-83c. Jurisdiction is prapsater 42 U.S.C. § 405(gYhe Court finds the
ALJ did not err by not spefically addressing the effects of Méigil’s obesity when he formulated
her residual functional capacityRFC”). In addition, the ALJ appropriately considered the effects
of Ms. Vigil's subjectivesymptoms in his determination bér RFC. Finally, the ALJ properly
applied the treating physician rule. Accordinglye Court affirms the ALJ’s decision that Ms.

Vigil was not disabled from October 22015, through the date of the decision.
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BACKGROUND

Ms. Vigil's Conditions

Plaintiff Cindy Lou Vigil was born on October 20, 1965; shesvfarty-nine years old when
she filed her application for DIB and SSI. RAL70, 176] She originally indicated she became
disabled on February 23, 2015, [AR7] but later amended her allelgenset date to October 20,
2015. [AR 47]

The record does not suggest any individual etreggered Ms. Vigil's alleged disability.
From April 2014 to January 2015, she frequeniisited her treatingphysician, Dr. Clandra
Robinson, at Salud Family Health Centers. bBgithis time, Ms. Vigil was treated for a number
of conditions, including an abscess, [AR 431, 48dbetes, [AR 42, 422, 427] and influenza. [AR
402] Then, from February 2015 to July 2016, tbeord does not indicate she required regular
medical treatment.

In July 2016, Ms. Vigil began experiencing abdominal pain, which soon culminated in a
diagnosis of a hernia and a cirrhotic livdAR 578] On August 17, 2016, Ryan Gerry, M.D.,
performed a hernia repair surgery with megAR 653] About threeweeks later, Ms. Vigil
required another procedure, because the postopeveound had become infected. [AR 490] On
September 8, 2016, she underwent a proceduteate the infected mesh removed and an
abdominal wall abscess drained. [AR 499] @fas discharged from the hospital on September
14, 2016. [d.] Ms. Vigil was monitored during her posperation recovery ihome health care.
See, e.¢[AR 796, 833, 841, 876, 906, 955, 980] On December 14, 2016, Brittani Nelson, RN,
concluded the wound was healed and furthendndealth care was no longer necessary. [AR

1023]



On May 26, 2017, Dr. Robinson completed?laysical Residual Functional Capacity
Questionnaire that summarized bssessment of Ms. Vigil's phygsil capabilities. [AR 1063-67]
Dr. Robinson stated Ms. Vigil had diagnosed condgiof cirrhosis of the liver, diabetes mellitus,
obstructive sleep apnea, hypertensichronic pain disorder, athesity. [AR 1063] She opined
that Ms. Vigil could walk a maximum of one blockibke2 needing to rest,tdor forty-five minutes
at a time before needing to change positionsd, stand for a maximum dive minutes before
needing to sit down. [AR 1064] Slalso stated that Ms. Vigibuld sit for a maximum of two
hours and stand for less than taaurs in an eight-hour workday. [AR 1065] Addressing physical
restrictions, Dr. Robinson statéds. Vigil could use her handsnd arms less than 5% of a
workday. [d.] She concluded by stating Ms. Vigil had been limited to these maximums since
2015. [AR 1067]

Il. Procedural History

On May 4, 2015, the SSA initially denied h@pécation for DIB and SSI. [AR 104-07]
Ms. Vigil subsequently requested a hearing teém ALJ, which took place on June 8, 2017. [AR
43,112] On June 29, 2017, the ALJ issued an opimdaing that Ms. Vigil is not disabled. [AR
20-35] According to the ALJ, Ms. Vigil's diagned conditions of residuals of hernia repair
surgery, peripheral neuropathy, diabetes masllitwbesity, and depression were severe
impairments, but did not meet the severity oy af the impairments listein 20 C.F.R. Part 404,
Subpart P, Appendix 1. [AR 26-28[he ALJ also held that whilkls. Vigil was no longer able
to perform any of her past relevant work, she maamed an RFC that allowed her to perform work
that exists in the national economy. [AR 32-34]

The SSA Appeals Council dei Ms. Vigil's request foreview on April 30, 2018, making

the SSA Commissioner’s denial final for therpose of judiciateview. [AR 1-4];see20 C.F.R.



§ 416.1481 (“The Appeals Council’'s decision, or tleeision of the administrative law judge if
the request for review is denjed binding unless you or anothearty file an action in Federal
district court, or the decisiois revised.”). Ms. Vigil timelyappealed the ALJ/Commissioner’s
final decision to this Court. ECF No. 1.

lll.  Hearing Testimony

At the hearing held before the ALJ on J&017, [AR 43-72] Ms. Vigil and a vocational
expert (“VE”) testified. [AR 4B The ALJ first questioned Ms. Wil about her work history. She
stated she had previously worked handling paterords and accounts receivable, as a purchasing
agent, and as a social worker. [AR 49-50]

The ALJ then then inquired about her emph@yt at Greenleaf Wholesale Florist, where
she worked from 2015 to 2016 accounts receivableSee[AR 50-53] Ms. Vigil testified that
she made approximately $3,600 in the last quaft@015, which was after her amended date of
initial disability on October 20, 2015. [AR 50] Ssimted that she worked at Greenleaf until the
company laid her off in July 2016. [AR 51, 53] té&fthat, she looked for wio until ske required
hernia surgery in August 2016. RA53] She testified that when she had recovered from the
surgery and subsequent infection, she was no toaigie to work due t@onstant fatigue and
chronic pain in her hands, feet, neck, and batk] [

The ALJ also asked Ms. Vigil about her guit of a master’s degree during the same
period. Ms. Vigil testified she had been in a master’s program part time for four to five years,
working toward a degree in criminal justice armtational rehabilitation[AR 56, 65] She stated
she was registered to attend fall class in 201éadtto withdraw due to her medical conditions.
[AR 54-55] Still, she took the comprehensive exameceive the degree in June 2017 but did not

pass. [AR 55]



Ms. Vigil next testified about how hetonditions affect her mental and physical
capabilities. [AR 56-64] Sheattd that her hepatic encephalopathy caused her thinking to be
“confused” and “sketchy.” [AR 567] She stated she could me&intain concentration during a
two-hour movie. Id.] Additionally, she had reduced strength and numbness in her upper
extremities due to idiopathic peripheral neurbgashe did not have enough strength to open a jar
of pickles and could not operatettmns or zippers; she only had tteength to perform a job that
required her to lift two to three pounds for a dhaf an eight-hour workday; she could walk a
maximum of one block before she would need ¢p sind rest; and she could sit in a desk chair or
stand in one place for a maximum of ten minutdereeshe would need to take a break. [AR 57-
59]

Ms. Vigil said she suffered from depressionjehidecreased her energy level and appetite
and kept her from wanting to p&ipate in activities. [AR 59-60]She also testified that she
experienced anxiety that affected her ability to concentrate and kefpbimesleeping for more
than two hours at a time. [AR 60-61]

Ms. Vigil discussed her ability to do routinasks around the house. She stated she could
hand wash dishes “over a period of time” and dalktoads of laundry. [AR 61] She said that
she could perform these tasks for about ten mirngse she would need to take a fifteen-minute
break. [AR 62] She testified that she could railg vacuum, or perform yardwork. [AR 61-62]
Ms. Vigil stated that when hersptoms were low, she would hatlee energy to go to the grocery
store or play with hegrandkids. [AR 64]

The ALJ then turned to the VE, who testifiehat an individual wh Ms. Vigil's age,
education, work experience, and the following limitations—a maximum of light work; no

assembly line work; and occasionally stoop, kn&el,ich, crawl, climb sirs, and balance—could



not perform her past work of accounting clesipply clerk, and case worker but could perform
the jobs of cashier, housekeeping maid, and mak.c[&R 66-67] With tke additional limitations
of frequent handling and finged, the person could stilerform those jobs. [AR 67] The VE
testified that there are no jolssthe economy for such a persohanis off task more than 10% of
the time. [d.] A person with only the first set of limitations but was also restricted to occasional
bilateral handling, fingering, anddling could not perform the jobs of cashier, housekeeping maid,
and mail clerk but could perform the jobs of courderk, furniture rentatlerk, and investigator
of dealer accounts.Id.] A person who also could only staodwalk for two hours and sit for six
hours in an eight-hour workday could not pemicainy job in the national economy. [AR 68-69]
Also, no work would be available for suatperson at the sedany level. [AR 69]

The ALJ issued an unfavorable decision on May 5, 2015. [AR 23-35]

LEGAL STANDARDS

SSA'’s Five-Step Process for Determining Disability

Here, the Court will review the ALJ’'s application of the five-step sequential evaluation
process used to determine whetharadult claimant is “disabledinder Title Il of the Social
Security Act, which is generally defined as thability “to engage imany substantial gainful
activity by reason of any medicallyeterminable physical or mental impairment which can be
expected to result in death or it has lasted or can be expectedast for a continuous period
of not less than twee months.” 42 U.S.C. 8§ 1382c(a)(3)(B&e also Bowen v. YucketB2 U.S.
137, 140 (1987).

Step one determines whether the claimanpresently engaged in substantial gainful
activity. If she is, s@is not disabledSee20 C.F.R. § 404.1520. Step two analyzes whether the

claimant has a medically severe impairmenta@mbination of impairments, as governed by 20



C.F.R. 8 404.1520(c). If the claimant is unablshow that her impairment(s) would have more
than a minimal effect on her ability to do basicrkvactivities, she is not eligible for disability
benefits. Seeid. Step three analyzes whether the impaimi® equivalent to one of a number of
listed impairments deemed to be so sevete aseclude substantigainful employment.See20
C.F.R. 8 404.1520(d). If the claimant’s impairmerisiged or is equivalent to a listed impairment,
she is presumed to be disabled. If the impairrdeas not satisfy step tleethe ALJ must proceed
to step four, which requires tiklaimant to show that her impaient(s) and RFC prevent her from
performing work that she has perfogd in the past. If the claimant is capable of performing her
previous work, either as she parhed it or as it is generally performed in the national economy,
she is not disabledSee20 C.F.R. § 404.1520(e), (Bee also Dumas v. Colvis85 F. App’x 958,
960 (10th Cir. 2014) (“[C]laimanbears the burden of proving hisability to return to his
particular former joband to his former occupation as thlatcupation is generally performed
throughout the national economy.” (quotidgdrade v. Sec’y diealth & Human Servs985 F.2d
1045, 1051 (10th Cir. 1993))). However, if the claimestablishes a prima facie case of disability
based on the previous four steps, the anapysiseeds to step five, where the SSA Commissioner
has the burden to demonstrate that the claifmasithe RFC to perform other work in the national
economy in view of her agedecation, and work experienc€ee20 C.F.R. § 404.1520(g).
Il. Standard of Review

This Court’s review is limited to whetherettinal decision is supported by substantial
evidence in the record as dele and whether the ALJ applidlie correct legal standardSee
Williamson v. Barnhart350 F.3d 1097, 1098 (10th Cir. 2008ge also White v. Barnhai287
F.3d 903, 905 (10th Cir. 2001). Thus, the functiothefCourt’s review is “to determine whether

the findings of fact . . . arbased upon substantial evidence @fdrences reasonably drawn



therefrom. If they are so supped, they are conclusive uporetheviewing court and may not be
disturbed.” Trujillo v. Richardson 429 F.2d 1149, 1150 (10th Cir. 1978)adley v. Califanp

573 F.2d 28, 31 (10th Cir. 1978). “Substantial evideserore than a mere scintilla and is such
relevant evidence as a reasonable mind migled@s adequate tagport a conclusion.Grogan

v. Barnhart 399 F.3d 1257, 1261 (10th Cir. 2005). The Court may not reweigh the evidence nor
substitute its judgment for that of the ALBowman v. Astryes11 F.3d 1270, 1272 (10th Cir.
2008) (citingCasias v. Sec’y of Health & Human Seng33 F.2d 799, 800 (10th Cir. 1991)).
However, reversal may be appropriate when thd gither applies an incorrect legal standard or
fails to demonstrate reliance tive correct legal standardSee Bryant v. Commissioner, $%83

F. App’x 637, 639-40 (10th Cir. 2018).

ALJ'S RULING

The ALJ ruled that Ms. Vigil met the insursthtus requirements tiie Social Security
Act through December 31, 2020. [AR 23] Nexk #LJ determined that she had engaged in
substantial gainful employment dlog the fourth quarter of 2015. [AR 26] As such, the ALJ
determined that she was nosabled during this periodld[] However, he also found that there
had been a continuous twelve-month period duringhvhls. Vigil did not engage in substantial
gainful activity and continued to address that peridd.] [

At step two, the ALJ determined that MsgWihad severe impairments of hernia repair
surgery, peripheral neuropathy, diabetesllitus, obesity, and depressiond.] The ALJ also
recognized that medical evidencethre record established findings bilateral carpal tunnel
syndrome and nonalcoholic steatohigs, but concluded that theesmpairments failed to meet

the timing or severity requirements to suppatetermination that theyere “severe.” Ifl.] Still,



he stated that he considered all of these impexits when he formulated Ms. Vigil's RFC. [AR
27]

Moving to step three, the Allfound that Ms. Vigil's impairm#s did not meet or medically
equal the severity ainy impairment listed in 20 C.F.R. Part 404, Subpart P, Appendiid]. |
He also concluded that none of Ms. Vigil's maninpairments met the gairements of listing
12.04 or the “paragraph R'titeria. Specifically, he found thits. Vigil had only mild limitations
in understanding, remembering, or applying infaiorg interacting withothers; and adapting or
managing oneself.Id.] He determined she had moderate limitations in concentrating, persisting,
and maintaining pace.ld] Because Ms. Vigil did not have two “marked” limitations in these
categories, he found that none of her meimiglirments were “severe.” [AR 28]

Before proceeding to step four, the ALJ fotated Ms. Vigil's RFC. He concluded that
she could perform light work as definéd 20 C.F.R. 88 404.1567(b), 416.967(b) with the
following additional limitations: she could only stoop, kneel, crouch, crawl, and climb stairs
occasionally; she could only handle and finger frequently; she is limited to simple, routine work;
and she cannot perform assembly line wotk.] [In arriving at this RFC, the ALJ relied on Ms.
Vigil's symptoms and the extent those symptoms could be reasonably accepted as consistent with
the objective medical evidence and the opinions of her treating physician and other examiners.
[Id.] The ALJ found that Ms. Vigil's medically ¢erminable impairments reasonably could be
expected to cause the alleged symptoms, butdensénts concerning thantensity, persistence,
and limiting effects were not entirely consistent with the medical evidence as well as other
evidence in the record. [AR 29]

Specifically, the ALJ noted that Ms. Vigil was able to remain “quite active” during her

alleged period of disability.ld.] As an initial matter, he notedahshe reported earnings reflecting



substantial gainful activity from October 20)15, to December 2015, and that her work only
terminated because she was lafid [AR 29-30] Further, sheontinued to look for employment
until she detected her hernianmd-2016. [AR 30] He also notdtiat she was enrolled in a
master’s degree program for the four years pliagetie hernia surgery and resumed pursuing the
degree after her complicatiosabsided in December 2016ld.] The ALJ recognized that Ms.
Vigil's treatment records from January to Af2016 were sparse and umarkable. [AR 29-30]
Finally, he noted that Ms. Vigil had applied foatet unemployment benefater her alleged onset
date, and addressed the appanecdnsistency in claiming to be able to work for the purpose of
unemployment insurance benefits while simmgétausly claiming she could not work for the
purpose of social security benefits. [AR 3&iimmarizing, the ALJ determined that Ms. Vigil's
“reported activities could not be performed if [her] physical and mental limitations were as
significant as she alleged and thikgcrepancies in [her] testony and the evidence of record
diminish the persuasiveness[bér] subjective complaints and alleged limitationdd.][

The ALJ also addressed the opinions oksal health care professionals who had opined
as to Ms. Vigil's physical and méal abilities. First, he dcussed the opinion of Mary Ann
Wharry, Psy.D., who had concluded that Ms. Viithental impairments were not severe. He
afforded this opinion little wegit, because it was based onitiedical evidence as of May 2015,
and there was contrary evidence in the recoidl] [

The ALJ then addressed several letters gmegh by medical professionals who indicated
Ms. Vigil required accommodations with respéather academics. The ALJ afforded these
opinions partial weight, becauseethwere not opinions of her aibyl to work. Nonetheless, he
considered the opinions when determining MsiR&dRFC, and they contributed to his conclusion

that she was limited to unskilled work. [AR 31-32]
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Finally, the ALJ considered the opinion M. Vigil's treatingphysician, Dr. Robinson,
who opined in a Medical Source Statement cotaplén May 2017 that M/igil had significant
physical limitations. [AR 32] Among those restions, Dr. Robinson cohaed Ms. Vigil could
walk for one block without rest and stand for fimenutes at time. She said Ms. Vigil required a
job that permitted her to shift from sitting,astling, and walking at W as well as to take
unscheduled breaks ey two hours. If.]

The ALJ afforded Dr. Robinson’s opinion littleeight despite her status as a treating
physician, because the opinion was not consistent with the evidence in the record as a whole.
Specifically, the ALJ noted Ms. Vigil's unremarkaktreatment history until her hernia repair
surgery in August 2016.1d.] He further noted that the iméa condition improved by early 2017,
and Ms. Vigil sought to returschool soon thereafterld[] The ALJ stated nothing in the record
supported such significant limitations, particlifaciting to Ms. Vigil's attendance in classes
during the relevant periodld[] As such, he concluded that ttezord did not contain any opinion
from a treating or examining source that intkciMs. Vigil was disabled or had any limitation
greater than his deternaition of her RFC. 1¢l.]

At step four, the ALJ determined that M4gil was unable to perform any of her past
relevant work. [AR 32-33] Astep five, he found jobs exist the national emnomy that Ms.
Vigil was able to perform. [AR3-34] To arrive at this condion, the ALJ relied on the opinion
of the VE, who testified thatgerson with Ms. Vigil's age, edation, work experience, and RFC
could perform the jobs of cashier, housekeepiagrotr, and mail clerk. [AB4] He further noted
that even if he arrived atrmore restrictive RFC that incled only occasionally handling and
fingering, the VE testified that she would still béle to perform the jobs of counter clerk,

investigator—auto accounts, and furniture rental cletk.] [Based on these findings, the ALJ

11



determined that Ms. Vigil had nbeen disabled from February 23, 2bifrough the date of the
decision. [d.]

ISSUES ON APPEAL

On appeal, Ms. Vigil alleges the following grounds for reversal of the Commissioner’s
decision: (1) the ALJ erred by failing to adequately consider Ms. Vigil’'s morbid obesity when he
determined her RFC; (2) the ALJ erred by failing to make adequate findings at step four regarding
the functional effects of her subjective symp$) including chronic pa, and by assigning
physical RFC restrictions related only to herealtive symptoms; and (3) the ALJ erred by failing
to apply the correct legal stamdan weighing the opiion of Ms. Vigil's treating physician, and
his decision to afford the opinion little weigivas not supported by substantial evidence. ECF
No. 16 at 5.

ANALYSIS

The ALJ’s Failure to Discuss Ms. Vigl's Obesity when Determining Her RFC

Ms. Vigil first argues that remand is nesary, because the ALJ did not specifically
consider the effects of her obesity when he rd@teed her RFC. An ALJ must consider “the
effects of obesity when assessing RFC, includimgféict that ‘the combined effects of obesity
with other impairments can be greater thandffects of each of the impairments considered
separately.” DeWitt v. Astrue381 F. App’x 782, 785 (10th Cir. 2010) (quoting SSR 02-1p, 2000
WL 628049, at *1 (Sept. 12, 2002)). “Although the Als required to consider the effects of
obesity when assessing the claimant’'s RFC,’dhsehe] may ‘not make assumptions about the

severity or functional effects adbesity combined with other impairments’ but instead must

1 The ALJ’s decision concluded that Ms. Vigilchaot been disabled from February 23, 2015, to
the date of his decision, [AR 34] but previousbted that she had amended her alleged onset
date to October 20, 201%5e€[AR 23]

12



‘evaluate each case based on the information in the case reco&ifith v. Colvin625 F. App’x
896, 899 (10th Cir. 2015) (citation omitted) (quoting SSR 02-1p, 2000 WL 628049, at *1, *6).

Here, Ms. Vigil argues the ALJ erred, besathe found that her obesity was a severe
impairment but did not explicitly consider itr(8SR 02-1p) when deternmiiyg her RFC. To be
sure, Ms. Vigil's statement of the ALJ’s deoisiis correct—he found M¥/igil's obesity was a
severe impairment at step twsge[AR 26] but did not explicitlydiscuss it during his analysis of
her RFCse€g[AR 28-32] Still, the ALJ said he congitkd all her impairments when formulating
her RFC. [AR 27] Based on this omission aloks. Vigil argues remand is warranted. The
Tenth Circuit has repeatedigjected this argument.

The Tenth Circuit has determined that an ALf3ilure to explicitly discuss a claimant’s
obesity or SSR 02-1p during the formulation of the claimant’'s RFC is not grounds for remand
when the claimant has “not discuss[ed] or[diteo any evidence showing that obesity further
limited” the claimant's RFC more than the ALJ’s final determinatiédules v. Astrug438 F.
App’x 735, 740 (10th Cir. 2011) (finding remand waswatranted despite ¢hcourt’s conclusion
that the ALJ “could have provided a more pmararized discussion othe effects of [the
claimant’s] obesity on” his RFC3ge, e.gRose v. Colvin634 F. App’x 632, 637 (10th Cir. 2015)
(affirming the ALJ, even though he or she “did not specifically mention obesity in the RFC
determination, but included specific limitatiomsd restrictions for stooping, kneeling, and
crouching”); Smith 625 F. App’x at 899 (affirming an ALJ’s decision when the ALJ concluded
the claimant’s obesity was a severe impairmbut,the ALJ “never analyzed or discussed [the
claimant’s] obesity, including ifthe ALJ’'s] RFC analysis”)Fagan v. Astrug231 F. App’'x 835,

837 (10th Cir. 2007) (“Although the ALJ did nofeeence SSR 02—-01p or explicitly examine the
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impact of [the claimant’s] obesity on each of her (non-severe) impairments, we have reviewed the
record and do not believe these omissions requiemand under the facisthis case.”).

Here, the ALJ stated he considered all of Migil's impairments when he formulated her
RFC. The Tenth Circuit’'s “general practice . . tastake a lower tribunal at its word when it
declares that it has considered a matteAfles 438 F. App’x at 740 (geration in original)
(quotingHackett v. Barnhart395 F.3d 1168, 1173 (10th Cir. 2005))hus, | donot agree with
Ms. Vigil's argument that the AL3’decision does notridicate that [her olsity] was considered
at all in assigning the RFC.” ECF No. 16 at 19rtlker, Ms. Vigil “has not shown that her obesity
alone, or in combination with other impairmemssulted in any further limitations” than those
established by the ALJ's RFGmith 625 F. App’x at 899. The Ten@ircuit does not require an
ALJ to “note the absence of any evidence thet obesity resulted in additional functional
limitations or exacerbated any other impairment” Therefore, this argument does not warrant
remand.
Il. The ALJ’s Evaluation of Ms. Vigil's Subjective Symptoms

Ms. Vigil argues that the ALJ’s conclusioabout the limiting effects of her subjective
symptoms is not supported by staigtial evidence. EENo. 16 at 21. Specifically, she asserts
that the ALJ’s conclusion about her subjectsyamptoms is not consistent with 20 C.F.R.
§ 404.1529 and SSR 16-3p. When evaluating the limgifegts of an individual’'s symptoms, an
ALJ is to consider:

1. Daily activities;

2. The location, duration, frequency, antemsity of pain or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and sifiets of any medation an individual
takes or has taken to alle# pain or other symptoms;

14



5. Treatment, other than medication, anvidiial receives or hasceived for relief
of pain or other symptoms;

6. Any measures other than tmeant an individual uses or has used to relieve pain
or other symptoms (e.g., lying flat on leisher back, standing for 15 to 20 minutes
every hour, or sleepg on a board); and

7. Any other factors concerning an idiual’s functional limitations and
restrictions due to pain or other symptoms.

SSR 16-3p, 2017 WL 5180304, at *7-8 (Oct. 25, 2017).

Here, Ms. Vigil objects to the ALJ’s evalian of her subjectiveomplaints about her
medical symptoms. The ALJ determined tt{aiot only does the objdive medical evidence
fail[] to support fully [her] allegations of disahly symptoms . .. , but considerations of other
relevant factors, such as [her] ability to remgiinite active duringhe relevant peoid, also fails to
support giving full credit to [her] alleged symptoms. .” [AR 29] Tosupport this conclusion,
the ALJ cited substantial evidence in the recordusiing: her ability to work during the period
she alleged she was disabled; the fact thaehgroyment ended only becaishe was laid off;
her continued search for employment after wlas laid off; her application for unemployment
benefits during the time she claidhghe was disabled; her participatin a master’s program both
before and after the hernia searg;, and the “sparse” medical ttegnt records from January to
April 2016. [AR 29-31] The ALJ concluded thislis. Vigil's “reported activities could not be
performed if [her] physical and mental limitationsre/@s significant as sladleged . . ..” [AR
31]

Ms. Vigil asserts that this evidence does cunistitute “more than a scintilla of evidence
when . . . weighed against the masses . . . of fhedical concerns . .. ECF No. 16 at 22. |
find this argument unpersuasiv€iritically, it is wholly conclusory and unsupported by citation

to the record. Ms. Vigil does not identify anyaiel evidence that cowarts the ALJ’s conclusion.
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| conclude that the ALJ's eluation of Ms. Vigil's subjedte symptoms under SSR 16-3p is
supported by substantial evidence. That s, tigeece is sufficient “that a reasonable mind might
accept to support the conclusiorCampbel] 822 F.2d at 1521. Theregithis argument does not
warrant remanding the case.

lll.  The ALJ's Application of the Treating Physician Rule

Ms. Vigil argues the ALJ erred when he afforded the opinion of her treating physician,
Clandra Robinson, M.D., little weight. Defendaesponds by assertingaththe ALJ's decision
was appropriate, because Mobinson’s conclusions that M¥igil had extreme functional
limitations was not consistent with other evidence in the record.

The treating physician rule generally requitest the Commissioner “give more weight to
medical opinions from treating sourcesanththose from non<ating sources.” Langley v.
Barnhart 373 F.3d 1116, 1119 (10th Cir. 2014ke alsa20 C.F.R. § 404.1527(c)(2). When
determining how much weight fgive an opinion from a treating source, the ALJ must complete
a two-step inquiry, each step of which is analytically distikaauser v. Astrug638 F.3d 1324,
1330 (10th Cir. 2011). First, td_J must determine whether ttreating physician has offered a
conclusive opinion; that is, whtwdr it is to be accorded “controlling weight” on the matter to which
it relates. Watkins v. Barnhart350 F.3d 1297, 1300 (10th Cir. 2008ycordKrauser, 638 F.3d
at 1330. To do so, the ALJ

must consider whether the opinion is well-supported by medically acceptable

clinical and laboratory diagnostiechniques. If the answerthis question is “no,”

then the inquiry at this stage is compleliethe ALJ finds that the opinion is well-

supported, he must then confirm that thenam is consistent with other substantial

evidence in the record. . .. [l]f the opiniendeficient in either of these respects,
then it is not entitledo controlling weight.
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Watkins 350 F.3d at 1300 (applying SSR 96-2p, 19963v¥4188, at *2) (interal quotation marks
and citations omitted)accord Mays v. Colvin739 F.3d 569, 574 (10th Cir. 2014ge alsa20
C.F.R. 8 404.1527(c)(2).

If the opinion of the treating physician is rettitled to controlling weight, “the ALJ must
make clear how much weight the opinion isngegiven (including whethet is being rejected
outright) and give good reasons, tied to the facgpecified in the citk regulations for this
particular purpose, fothe weight assigned.”’Krauser, 638 F.3d at 1330.This is because
“[tIreating source medical opiniorse still entitled to deferencaé must be weighed using all of
the factors provided in 20 C.F.R. 8 404.152Watkins 350 F.3d at 1300.

The factors the ALJ must consider are:

(1) The length of the treatment relationshnd the frequency of examination; (2)

the nature and extent of the treatmefdtrenship, including the treatment provided

and the kind of examination or testipgrformed; (3) the degree to which the

physician’s opinion is suppodéy relevant evidence; ) 4onsistency between the

opinion and the record as a whole; (5) viteetor not the physian is a specialist

in the area upon which an opinion is rendem=nd (6) other faots brought to the

ALJ’s attention which tend taupport or contradict the opinion.

Krauser, 638 F.3d at 133kee20 C.F.R. 88 404.1527(c)(2), 416.92723) Without a discussion
of these factors, meand is required.Watkins 350 F.3d at 1300—-0HKccord Krauser 638 F.3d
1330. However, the ALJ is not requiredsioecifically analyze all six factor©ldham v. Astrue
509 F.3d 1254, 1258 (10th Cir. 2007).

In this case, Dr. Robinson opined that MsgiVinad significant phyisal limitations. [AR
1063-67] For example, she found Ms. Vigil abwtand for less than two hours and sit for a

maximum of two hours during an eight-hour workd@R 1065] She also advised that Ms. Vigil

should rarely twist or stoop; never crouch; neslenb ladders or stairs; and could only use her
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hands and arms for 5% of the day. [AR 106@gr conclusion indicated that Ms. Vigil had
maintained these restrictiossice 2015. [AR 1067]

Ms. Vigil argues the ALJ erred both whendexided not to affor®r. Robinson’s opinion
controlling weight and when he ultimately gave thpinion little weight. First, the ALJ never
explicitly declined to give the opinion controllimgeight, but merely stated he decided to afford it
“little weight.” [AR 32] The Tenth Circuit has approved ofA&hJ’s implicit decision not to give
a treating physician’s opinion controlling weighfrmijo v. Astrue 385 F. App’x 789, 794-95
(10th Cir. 2010). The ALJ didos because the opinion was “not cigtent with the evidence of
record as a whole in this case.” [AR 32] eSifically, he cited taMs. Vigil's unremarkable
treatment history until mid-2016 and her improvetrfeom the hernia surgery by early 2010&.][

He also cited to her participation in classed aer receipt of unemployant insurance benefits
during this period. Ifl.]

Ms. Vigil objects to the ALJ’s decision ntd grant Dr. Robirmsn’s opinion controlling
weight on these bases. She argues “the remmwthins ample clinical, laboratory, and imaging
results to support Dr. Robinson’siojpn.” ECF No. 16 at 29-30. Slaso states “[t]here is no
inconsistent evidence in the recordd. at 30. The Court disagreeé\s an initial matter, her
statements are not supported by aitation to evidence in the racdp and it is MsVigil’s burden
to prove she is disabled. 20 C.F.R. § 404.18}12(More importantly, the record contains
substantial evidence that Ms. Vigil’s restrictiare less severe than indicated by Dr. Robinson’s
opinion. Specifically, from April 15, 2014, torlaary 27, 2015, Dr. Robinson’s treatment notes
often indicated Ms. Vigil was alert and wellpgaring with appropriate mood. [AR 399, 402, 404,
407, 409, 425, 427, 431, 434] From February 2015utp 2016, the record contains minimal

evidence of medical treatment. She also recavian the complications of the hernia surgery

18



by 2017. [AR 1023] The ALJ furtheroted that Ms. Vigil was atteling classes during part of
the alleged period of disability. [AR 32] | findatthe ALJ’s decision nab afford Dr. Robinson’s
opinion controlling weight is supported by sulbgial evidence.

Alternatively, Ms. Vigil argues that the Alsldecision to afford the opinion little weight
warrants remand. She asserts that the ALJ “madstempt to apply” the relevant factors. ECF
No. 16 at 31. In response, Defendant cites to the same evidence the ALJ used to determine Dr.
Robinson’s opinion was not entitled to controlling weight and argues the evidence appropriately
addresses the relevant factor§he Court agrees with Defdant. At a minimum, the ALJ
addressed three of the relevant factors in 20 C.F.R. 8§ 404.1527(c)@ificafly, as discussed
above, the ALJ considered thegdee to which the physician’s opon is supported by relevant
evidence, whether the opinion was consistent thighrecord as a wholand other factors brought
to the ALJ’s attention that contradict the opmi | conclude substantial evidence supports the
ALJ’s decision to afford Dr. Bbinson’s opinion little weight.

CONCLUSION

The ALJ did not err in determining that M&gil was not disabled from October 20, 2015,
through the date of his decision. Specifically, A& did not err by failing to address the effects
of Ms. Vigil's obesity on her other impairment$-urther, the ALJ’s ealuation of Ms. Vigil's
subjective symptoms was supported by substantidéage. Finally, the AL's application of the
treating physician rule was prapeAccordingly, thedecision that Plainffi Cindy Lou Vigil was

not disabled igffirmed.
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Dated at Denver, Coloradbis 14th day of May, 2019.

BY THE COURT:

e weréi

Michael E. Hegarty
UnitedStatesMagistrateJudge
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