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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18¢v-01651NYW
STEVEN SCOTT SCHWIETERS
Plaintiff,
V.
COMMISSIONER, SOCIAL SECURITY ADMINISTRATION,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate JudgBilina Y. Wang

This civil actionarises undefitle Il of the Social Securitpct (“Act”), 42 U.S.C.88 401-
33, for review ofthe Commissioner othe Social SecurityAdministratioris (“Commissioner” or
“Defendant”)final decisionpartially grantingPlaintiff Steven Schwieteis (“Plaintiff” or “Mr.
Schwieters”)application forDisability Insurance Benefit§'DIB”). Pursuant to théarties’
consen{#15], this civil action was referred this Magistrate Judge for a decision on the merits.
See [#23]; 28 U.S.C. §8 636(¢)Fed.R. Civ. P. 73; D.C.COLO.LCivR 72.2. Upon review of the
Parties’ briefingthe entire case file, thredministrativeRecord, and the applicable case |#ws
courtrespectfullyAFFIRM S the Commissioner’s decision

BACKGROUND

Mr. Schwieters, born October 29, 1962, alleges he became disabled on July 5, 2016, at 53

yearsof-age, due to lung nodules, neuralgia of the right chest wall, COPD, PTSD, nerve damage

of the right foot, general anxiety disorder, and somatoform diso&ber[#13-3 at 8283;! #136

1 When citing to the Administrative Record, the cautiizes the docket number assigned by the
CM/ECF system anthe page number associated with Ad@ministrativeRecord, found in the
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at 192]. In addition, Plaintiff suffers fronumbar degenerative disc disease, multilevel
spondylosis, thoracic radiculopathy, hip osteoarthatig] bilateral knee pain See[#13-2 at 15;
#136 at 21213, 22024]. Plaintiff is a high school graduate who completed two years of
community college without receiving a degree; he also served in the Asay#13-2 at 38, 42-

43; #13-3 at 93; #13-6 at 193].

On October 27, 2016, Plaintiff filed his application for DIB. [#at12; #133 at 81].

The Social Security Administration denied Plaintiff’'s application administrgtivelMarch 13,
2017, and upon reconsideration on March 20, 2086e.[#13-2 at 2, 40; #B-3 at81; #134 at
96-102]. Mr. Schwieters requested a hearing before an Administrative Law JUdgk)(“see
[#13-4 at 10317], which ALJ Kurt Shuman (“the ALJ") held on January 8, 2G#8,[#13-2 at
12, 33]. The ALJ received testimony from the Plaintiff, Vocational Expert Bonnigridale (the
“VE”), and MedicalExpert Ronald Alston (the “ME”) at the hearin§ee[id. at 12, 31].

Mr. Schwieters testified that he last worked in July of 2016, though he would work if he
could, and that he now receives disability benefits from the United StatedrDepof Veterans
Affairs (the “VA”) for his chronic bronchitis and granulomatous lung diseagé&3-2 at 4243,

55]. Plaintiff continued that his “lungs hurt all the time” and tmatannot tolerate the use of
inhalers. See [id. at 4345]. Mr. Schwieters also testified that he received pain and nerve
medicationsvhich causé adverse reactions, but that he receives epidural “nerve injections” on
his right side that help, though the injections are inconsistent in their length bf Bsdid. at

4648, 54]. As to his other ailments, Plaintiff testified that he has degeneratiwdisiase, issues

bottom righthandcorner of the page. For all other documents the court cites to the document and
page number generated by the CM/ECF system.
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with both knees, and arthritis in his hine used to see a chiropractor for these physical ailments;
Plaintiff also stated that he suffered fronygisological issuesSee[id. at 4955].

The ME then testified to Mr. Schwieters’s mental impairments, and considéettier
Plaintiff's mental impairments met or medically equaled certain listirige. [#132 at 5758].
Though finding that th medical record supported the presence of certain mental ailments, the ME
testified that these mental ailments caused no more than mild to moderate limitations &rd thus
Schwieters’s mental impairments did not meet or medically equal a liseedid. at 5868].

The VE also testified at the hearing. Prior to the hearing, the VE summarized M
Schwieters’s past relevant work to include auto mechanispecific vocational preparation
(“SVP”)? of 7, and a medium to very heavy exertion job; ambusekeepanedical, a SVP of 2,
and a medium to heavy exertion joBee [#136 at 256]. The VE testified that an individual,
limited to light work and subject to several exertional and-@ertional limitations, could not
perform Mr. Schwieters’s paselevant work, but that such an individual could perform the light,
unskilled jobs of marker and routeboth SVP of 2.See [#13-2 at 7274].2 The VE explained
that this individual could not maintain these jobs if he wadask more than 10% each day,
would miss more than-2 days per month for medical appointments, or would need at least one
unscheduled break of 3D minutes per weekSee[id. at 7879]. As to an individual limited to

sedentary work and further exertional and-eaertional limtations, he VE testified thasuchan

2 SVP refers to the “time required by a typical worker to learn the techniquesiyeathe
information, and develop the facility needed for average performancepeciic job-worker
situation.” Vigil v. Colvin, 805 F.3d 1199, 1201 n.2 (10th Cir. 2015) (citing Dictionary of
Occupational Titles, App. C, Sec. Il (4th ed., revised 1991)); 1991 WL 688702 (G.P.O.). The
higher the SVP level, the longer time is needed to acquire the skills nedesgarform the job.
Jeffrey S. Wolfe and Lisa B. ProszekQCIAL SECURITY DISABILITY AND THE LEGAL
PROFESSIONL63 (Fig. 10-8) (2003).

3 The VE also identified powescrewdriver, but later withdrew that job given Mr. Schwieters’s
use of an assistive device to ambul&fee [#13-2 at 74, 76].
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individual could not perform Mr. Schwieters’s past relevant wibrkVE did not identify any jobs
that such an individual could perform otherwiSee [id. at 75].
On July 21, 2017, the ALJ issued a “partidivorable” decision to Mr. Schwieter3he
ALJ concluded that Mr. Schwieters:
1. had not engaged in substantial gainful activity since the alleged onset date;
2. had the severe impairments of: chronic pain syndrome, major depressive disorder,
somatic symptm disorder, anxiety, PTSD, pectus excavatum, lung modules, thoracic

radiculopathy, intercostal neuralgia, COPD, and emphysema;

3. had no impairment or combination of impairments that met or medically equaled a
listing;

4. had the RFC to perform light work, subject to various limitations, and could not
perform any past relevant work; and

5. had the ability to perform jobs existing in the national economy prior to October 29,
2017, but did nohave that abilityafter October 29, 2017.

[#13-2 at 1524]. Thus, at step five the ALJ determined that, pursuant to Meédazational
Guideline 202.06, Mr. Schwieters became disabled as of October 29, 2017, the date of his 55th
birthday. [d. at24-295. Plaintiff requested Appeals Council review of the ALJ’s decision, which
the Appeals Council denied, rendering the ALJ’s decision the final decision of thei€zaner.
Seeid. at 1-3]. Plaintiff sought judicial review of the Commissioner’s finatidgeon in the United
States District Court for the District of Colorado on Ji® 2018, invoking this court’s
jurisdiction to review the Commissioner’s final decision under 42 U.S1388(c)(3).
LEGAL STANDARDS

An individual is eligiblefor DIB benefits under the Act if he is insured, has not attained
retirement age, has filed an application for DIB, and is under a disability asdlefithe Act. 42
U.S.C. § 423(a)(1). An individual is determined to be under a disability onér fiphysical or

mental impairment or impairments are of such severity[Hjag is not only unable to do [her]



previouswork but cannot, considering [heafe, education, and work experience, engage in any
other kind of substantial gainful work whiaxists n the national economy. . . .” 42 U.S.C.
§423(d)(2)(A). The disabling impairment must last, or be expected to last, forsatlea
consecutive monthsSee Barnhart v. Walton, 535 U.S. 212, 2145 (2002). Additionally, the
claimant must provehe was dabled prior to hedate last insuredFlaherty v. Astrue, 515 F.3d
1067, 1069 (10th Cir. 2007).

The Commissioner has developed a-ftep evaluation process for determining whether
a claimant is disabled under the Act. 20 C.F$4®4.1520(a)(4), 416.920(a)(4These include:

1. Whether the claimant has engaged in substantial gaiofwity;

2. Whether the claimant has a medically severe impairment or combination of
impairments;

3. Whetherthe claimant has an impairment that meets or medically equals any listing
found at Title 20, Chapter Ill, Part 404, Subpart P, Appengdix 1

4. Whether the claimant has the Residual Functional Capacity (“RFC”) torpetfer
past relevant work; and

5. Whether the claimantan perform work that exists in the national economy,
considering the claimant’'s RFC, age, education, and work experience.

See 20 C.F.R. 88 404.1520(a)(4H1y), 416.920(a)(4)(H(Vv). See also Williams v. Bowen, 844

F.2d 748, 7562 (10th Cir. 1988) (describing the five steps in detdiThe claimant bears the
burden of proof through step four of the analysis[,]” while the Commissioner bears de® lodir
proof at step five.Neilson v. Sullivan, 992 F.2d 1118, 1120 (10th Cir. 1993If a determination

can be made at any of thepdhat a claimant is or is not disabled, evaluation under a subsequent
step is not necessaryllax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 20Qifjternal quotation

marks omitted).



In reviewing the Commissioner final decision, the coufimits its inquiry to whether
substantial evidence supports fimal decision and whether the Commissioner applied the correct
legal standards See Vallgo v. Berryhill, 849 F.3d 951, 954 (10th Cir. 2017)Substantial
evidence is more than a mere scintilla and is such relevant evidence as a reasonablghhind m
accept as adequate to support a conclusiblaherty, 515 F.3dat 1070(internal citation omitted)
accord Musgrave v. Sullivan, 966 F.2d 1371, 1374 (10th Cir. 1992 vidence is not substantial
if it is overwhelmed by other evidence in the record or constitutes mereusimmc). “But in
making this determinatioffthe courtlcannot reweigh the evidence or substifuitd judgment br
the admistrative law judges” Smithv. Colvin, 821 F.3d 1264, 1266 (10th Cir. 2016).

ANALYSIS
On appeal, Mr. Schwieters challenges the ALJ’s (1) step two conclusion bduaddelt

erred in finding that Mr. Schwieters’s lumbar degenerative disc diseasievel spondylosis,
thoracic radiculopathy, hip osteoarthritis)&ieral knee pain, and right foot issues were not severe
impairments; (2) the RFC assessment because the ALJ failed to accoumtifoitétions imposed

by Plaintiff's nonsevere impairments; and (3) step five conclusion because the ALJ erred in
finding that Plaintiff was not disabled until October 29, 2017 based on the ALJ’s mistpplica

of the MedicalVocational GuidelinesSee [#20; #22]* | consider each in turn.

4 In passingit appears thaltir. Schwieters argues that the ALJ erred at step three by not finding
that his COPD and emphysema ineemedically equal a listingSee [#20 at 5-6]. To the extent
Plaintiff intended to raise challenges not identified abbeehas not sufficiently developed such
issues for review by this court and has waived th&se McPherson v. Kelsey, 125 F.3d 989, 995

96 (6th Cir. 1997) (“[l]ssues adverted to in a perfunctory manner, unaccompanied byffeoime e
at developed argumentation, are deemed waived. It is not sufficient for agangntion a
possible argument in the most skeletal way, leaving the court to . . . put flesh on its)bonasd
Satesv. Davis, 622F. App’x 758, 759 (10th Cir. 2015gXplaining that it is not the court’s role

to craft arguments for litigants, especially when represented by ableeouns
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Step Two

At step two the Commissioner determines whether a claimant has any severe physical
mental impairmentsSee Williams, 844 F.2dat 750 “To find a‘severé impairment at step two
requires only a thehold showing that the claimant’s impairment trasre than a minimal effect
on [her] ability to do basic work activitiés. Covington v. Colvin, 678 F. Appx 660, 664 (10th
Cir. 2017) (quotingMlliams, 844 F.2d at 751)But “the claimanmust show more than the mere
presence of a condition or ailmentHinklev. Apfel, 132 F.3d 1349, 1352 (10th Cir. 1997). Indeed,

an ALJ may conclude that an ailment is not a medically determinable impairagarticularly

important finding, as the ALJ must consider omlgdically determinable impairmer{tsevere or
not) at subsequent stepSee Cook v. Colvin, No. CV 151164-JWL, 2016 WL 1312520, at *4 (D.
Kan. Apr. 4, 2016)"Limitations attributed to impairments which are medically determinable but
are not severe must be considered at later step® ieviduation, whereas alleged limitations
attributable to impairments which are not medically determinable must not be cedsatiéater
steps)).

Mr. Schwietersargues that the ALJ erred at step two because the ALJ faifedtthat
Mr. Schwieters’sumbar degenerative disc disease, multilevel spondylosis, thoracic raditylopat
hip osteoarthritis, bi-lateral knee pain, and right foot issteresevere impairment See [#20 at
5-10. Plaintiff contends that each has more than a minimal effect on his ability torpdrésic
work activities. See[id.]. Mr. Schwieterscontinues that the ALJ’s error in this regard negatively
impacted the ALJ’s analysis at later steps and constitutes reversible Ssdrd.]. While Mr.
Schwieterds correct thathe ALJ must consider all severe and 1s@vere impairments at later
steps | agree with the Commissioner that any error by the ALJ in finding the almpagrments

nonsevere is harmless



In Allman v. Colvin, the United States Court of Appeals for thenth Circuit (“Tenth
Circuit”) explained that at step two “a claimant need only establish, m#d.& need only find,
one severe impairment[,]” as a finding of one severe impairment requirdd.dh® proceed to
the next step consideriraj of the clainant’s ailments (severe or not) anew. 813 F.3d 1326, 1330
(10th Cir. 2016). “Thus, the failure to find a particular impairment severe at stefs ot
reversible error when the ALJ finds at least one other impairment is sevdreste also Smith
v. Colvin, 821 F.3d 1264, 12667 (10th Cir. 2016) (holding as harmless error the ALJ’s failure to
find a severe left shoulder impairment at step two when the ALJ considered shoplaiements
in assessing the plaintiff's RFGJpwardv. Berryhill, No. 12CV-00276RBJ, 2017 WL 5507961,
at *4 (D. Colo. Nov. 17, 2017(*While it certainly would have been prudent foetALJ to
consider Ms. Howard’s chronic pain syndrome diagnosis at step.twbe ALJ’s failure to do so
is not reversible error undédiman because she termined that two of Ms. Howard's other
impairments were severlg

Here, the ALJ founden severe impairmentsee [#13-2 at 5], and “proceeded with the
analysis as required.Troe v. Berryhill, No. 16CV-02794MEH, 2017 WL 2333101, at *7 (D.
Colo. May 30, 201 7frelying onAllman, 813 F.3d at 1330). Tis,| conclude thathe ALJ did not

err at step twé.

5 Mr. Schwieters also contends that the ALJ erred in failing to consider nitedUStates
Department of Veterans Affairs’ determination that Plaintiff's chronic ¢ndrs with benign
granulomatous nodules was 100% disabling as of April 21, 2016, antbcissgyan v. Barnhart,

399 F.3d 1257 (10th Cir. 2005). While this argument appears to speak to a purported step three
finding that Plaintif's COPD and emphysema do not meet or medically equal g, li3togan is
inapposite, because the ALJ here foundirfiff's COPD and emphysema to lsevere
impairments and considered these at later steps, wher&asgan the ALJ found Mr. Grogan’s

sole impairment to beonsevereand thus denied benefits at step tvi&e Grogan, 399 F.3d at

1261, 1262-63.



. The RFC Assessment

In formulating a claimant’'s RFC, the ALJ must consider the combined effet tife
claimant’s medically determinable impaients, including the severe and rsmvere. See Wells
v. Colvin, 727 F.3d 1061, 1065 (10th Cir. 201Bgy v. Colvin, 657 F. App’x 733, 734 (10th Cir,
2016). A claimant’'s RFC is the most work the claimant can perform, not the Ba<.F.R.

8 404.1545SSR 8310. “The RFC assessment must include a narrative discussion describing
how the evidence supports each conclusion, citing specific medical facts f@xgatday findings)

and nonmedical evidence (e.g., daily activities, observationdgridron v. Colvin, 767 F.3d 951,

954 (10th Cir. 2014) (quoting SSR-86, 1996 WL 374184, at *7 (“The RFC assessment must
include a discussion of why reported sympttated functional limitations and restrictions can

or cannot reasonably be accepted as consistent with the medical and other eyjderoe ALJ

need not identify “affirmative, medical evidence on the record as to each reguirefan
exertional work level before an ALJ can determine RFC within that categoytharcourt will
uphold the RFCassessment if it is consistent with the record and supported by substantial
evidence.See Howard v. Barnhart, 379 F.3d 945, 947, 949 (10th Cir. 2004).

The ALJ determined that MSchwietersretained the RFC to “perform light work . . .
except he claimanis only able tooccasionallyclimb ladders, ropes, or scaffolds, but is able to
frequentlyclimb ramps and stair$le is able to frequently balance with a handheld assistive device
that is required for uneven terrain or prolonged ambulglioamong othetimitations [#132 at
17]. According to Mr. Schwieters, the ALJ erred in assessing PlaintiffG Bécause the ALJ did
not consider the combineeffects of Plaintiffs nonsevere impairments, either singly or in

combination. See [#20 at 6; #22 at 2]. Specifically, Plaintiff argues that his-severe



impairments pose further restrictions on his abilitywk andstand, and thus the ALJ should
have limited Plaintiff to sedentary workther than light work. See [#20 at 712; #22 at 5].
Plaintiff further argues that the medical record demonstrates that he haalmpgmntments-3

4 times per month, which would eliminate his ability to sustain gainful employnsea{#20 at
11-12 #22 at 3. | respectfully disagree.

In assessing Rintiff's RFC, the ALJ first summarized Plaintiff’'s subjective complaints in
his disability and function reports and then considered Mr. Schwieters'sigpé@stimony. See
[#13-2 at 18]. The ALJ determined that the medical evidence supported Plasytifffgtoms, but
did not support his subjective complaints as to their intensity, persistemckmiing effects.

[1d.].

The ALJ next considered the objective medical evidence. Relevant here, thegdn b
with a narrative discussion of Plaintiff’'s chronic pain syndrome/intercostahlgear See [id.].

The ALJdiscussed treatment notes from 2016, wherein Plaintiff presented to various fgrovide
complaining of diffuse body pain, including neuropathic pain, back pain, knee pain, ankle and foot
pain, and hip painSee[id. at 1819 (citing [#13-7 at 31415; #138 at 36571; #139 at 49650,

#1313 at 71823, 731; #1316 at1012-13)]. The ALJ next considered treatment notes from 2017,
wherein Plaintiff began treating with Ashish Chavada, M.D. for his “rgjtéd intercostal
neuropathic rib pain, as well as right foot, lower and upper back paoh.at[19 (citing [#137 at
32229])]. The ALJ noted that Dr. Chavada proscribed thoracic epidural steroid inje¢tains t
relieved Plaintiff’'s pain and allowed him to be more active, including going tgytime See [id.

(citing [#13-15 at 92625; #1317 at 10881094 114Q)]. And while the ALJ acknowledged that

® Sedentary work, despite involving sitting, requires “a certain amount of walkingtandisg”
to carry out job duties, whereas light work “requires a good deal of walking or sta}idid@
C.F.R. 8 404.1567(dp).
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Mr. Schwieters’s “radiculopathy did cause some physical limitatiensyi@enced by his need for
a canel[,]” the ALJ also noted that Plaintiff could perform basic activities ibf liding and
received relief from thepdural steroid injectionsSee[id. at 21]. The ALJ ultimately concluded
that medical record did not fully support Plaintiff's subjective allegatiossohilments’ effects
on his functionality, anthenconsidered the opinion evidence of recosde [id. at 2123].

Mr. Schwietersargues that the medical record supports greater limitations on his ability to
stand and walk than found by the ALJ. He contends that the ALJ failed to consider ttseadffec
his nonsevere impairments, either singly or in combinati@hjch limit Plaintff to sedentary
work. The Commissioner responds, and the court agrees, that the ALJ properly coadlidéred
Mr. Schwieters’s impairments in assessing Plaintiff's RFSee [#21 at 9]. The Commissioner
further contends that the ALJ properly considered and discounted Plaintiff's “swubjecti
complaints based on their inconsistency with the broader record”; properlyedediyh medical
opinion evidence; and properly determined that Plaintiff retained the RFCfoonpdight work
despite his various nosevere and severe impairmengee [id. at 10].

Mr. Schwieters argues that the medical evidence is “replete” wgtances where
Plaintiff's nonsevere impairments affect his ability to walk and stdt the ALJ is not reqed
to identify “specific, affirmative, medical evidence on the record as to each requiremamt of
exertional work level before an ALJ can determine RFC within that catégdfpward v.
Barnhart, 379 F.3d 945, 949 (10th Cir. 2004). Athé medical evidnce Plaintiff relies on simply
establishes the presence of his 4semere impairments and does not support his assertions that
these impose greater restrictions on his ability to walk or stand than the ALJ fouleed,| Mr.
Schwieters must do more than show the presence of a condition; it remains his burden to

demonstrate that these conditions pose limitations on his ability to perforrrelatdd tasksSee
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Paulsen v. Colvin, 665 F. App’x 660, 668 (10th Cir. 201@)Diagnosis of a condition does not
automatically mean that the claimant is disabled; what matters is whether the coredititis in
work-related limitations). Moreover, some of the medical evidence contradicts Mr. Schwieters’s
assertions that he has greater limitations on his abiliyat& or stand.See, e.g., [#137 at 279
(imagining of right foot shows normal alignment, no fracture or dislocation, andess §tacture
despite degenerative change92-23 (imaging of left hip shows mild degenerative changes but
no discrete abnorrhgoft tissue calcifications), 294 (imagining of spine shows normal alignment
and no evidence of dynamic instability), 303 (imaging of knees sholasebal calcium crystal
deposition disease but no acute fracture, dislocation, or bone destruction), 309 (noting slight
improvement in conditions), 323 (“The patient is able to walk without assistgreE39 at 474

79 (full strength and range of motion); #13 at 71820 (requesting a cane for assistance but
physical exam notes Plaintiff ambulates withossistance), 729 (presenting ambulatory to
emergency room)#13-17 at 1089 (noting that Plaintiff exercises at the gym), 9B 1full
strength and range of motion), 1138 (noting Plaintiff could ambulate without assistance and
had full strength and range of motion); #14-8 at 21®0rhal strength and gdit)

Nor is the court convinced that the ALJ erred in not assessing any limitations based on M
Schwieters’s absenteeism. Despite arguing that the record “shows unausbygthat Mr.
Schwieters was inrd] out of emergency rooms and treating on averagdifes a month at
necessary medical appointments|,]” the court’s review of the medical evidenceotiomgeal this
with suchclarity. Further, aside fromaising this issue at the conclusion of Hearing,Plaintiff
did nototherwiseraise the issue before the Abdpoint to evidence supporting this assertiSee
Branumv. Barnhart, 385 F.3d 1268, 1271 (10th Cir. 20@4)]n cases such as this one where the

claimant was represented by counsel at the hearing before the ALJ, the ALJstdmaddly be
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entitled to rely on the claimant’s counsel to structure and present claima& s@way that the
claimant’s claimsare adequately explored, and the ALJ may ordinarily require counsel to identify
the issue or issues requiring further developmefihternal quotations omitte)

The courtalso agrees with the Commissioner that the ALJ properly discounted Mr.
Schwieters’s subjective complaints of walking and standing difficukiled adequately weighed
the opinion evidenceThe ALJ here affirmatively linked his determinationdiscount Plaintiff’s
subjective complaint® substantial evidenceee [#13-2 at 1823], and the court will not disturb
that finding heresee Hackett v. Barnhart, 395 F.3d 1168, 1173 (10th Cir. 20089 also Keyes-
Zachary v. Astrue, 695 F.3d 1156, 1167 (10th Cir. 2012) (noting that the ALJ need not consider
every fator in assessing alaimant’s subjective complaintdecause “common sense, not
technical perfection, is our guide.”)Likewise, the ALJ's decision makes clear the weight
assigned, and the reasons supporting that weight, for each medical ofegi@bdhamv. Astrue,
509 F.3d 1254, 1258 (10th Cir. 2007) (stating that the court will uphold the ALJ’'s weighing of
medical opinions if the ALJ provides specific and clear reasons for the vasgjghed). And this
is not a situation where the ALJ discreditetteating sotce opinion based on the ALJ’'s “own
credibility judgments, speculation or lay opinionMcGoffin v. Barnhart, 288 F.3d 1248, 1252
(10th Cir. 2002) (emphasis omitted).

Based on the foregoing, the court concludes that substantial evidence suppéitid’s
RFC assessment. And while there may be evidence supplotingr restrictions, it is the ALJ’s
(not the court’s) responsibility to resolve evidentiary inconsistersges)Iiman, 813 F.3d at 1333,
and this court may not “displace the agency’'s ahdietween two fairly conflicting views,”
Zoltanski v. FAA, 372 F.3d 1195, 1200 (10th Cir. 2004) (brackets omittda).find otherwise

would require the court to reweigh the evidence before the-Aloinething the court may not do.
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See Quallsv. Apfel, 206 F.3d 1368, 1371 (10th Cir. 2000). Thus, I find no error in the ALJ's RFC
assessment.
1. Step Five

At step five of the sequential analysis “the burden of proof shifts to the Csiones. . .
to show that the claimant retains sufficient RFC to perform work in the natianadmag, given
her age, education, and work experiencédackett, 395 F.3d at 1171; 20 C.F.R.
§ 404.1520(a)(4)(v). This also requires the ALJ to consider any exertional awgexertional
limitations that may impede the claimant’s ability to perform the identified wodany impacts
those limits have on the number of jobs available in the national economy that thentlsim
functionally capable of performing. SSR 8314, 1983 WL 31254 (Jan. 1, 1983).The
Commissioner can meet her burden by the testimony of a voaltiopertor by reference tthe
MedicalVocational Guidelines (the “Grids™ Polson v. Astrue, 508 F. App’x 705, 708 (10th Cir.
2013).

Mr. Schwieters argues that the ALJ erred at step five by misapplying the Gridat is,
had the ALJ properly found that Plaintiff retained the RFC to perform only sedewbaky as
opposed to light work, then Grid 201.12 or 201.14 required a finding of disabled as of July 5, 2016.
See [#20 at 12]. As the Commissioner aptly asserts, Mr. Schwieters’s argument restyantire

his belief that the ALJ should have limited Plaintiff to sedentary w&de [#21 at 11]. But &

" The Grids “are matrices of the four facs identified by Congressphysical ability, age,
education, and work experiere@nd set forth rules that identify whether jobs requiring specific
combinations of these factors exist in significant numbers in the national economye grids
thus mg provide a shortcut in certain circumstances to determining whether a dlaiaran
perform other work by obviating the need for a vocational expert’s testim@mgniels v. Apfel,

154 F.3d 1129, 1132 (10th Cir. 1998) (internal citation and quotatiorsroarkted).
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discussed, the court finds eoror in the ALJ’'s RFC assessment limiting Plaintiff to light work.
Thus, I find no error at step five.
CONCLUSION

For the reasons stated hereihe court herebyAFFIRMS the Commissioner’s final

decision
DATED: July 12, 2019 BY THE COURT:
Nin& Y. Wang

United States Magistrate Judge
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