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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18-cv-01970-NYW
MICHELLE L. VASQUEZ,
Plaintiff,
V.
COMMISSIONER, SOCIAL SECURITY ADMINISTRATION,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This civil action arises under Title Il of ti8ocial Security Act (“Act”), 42 U.S.C. 88 401—
33 for review of the Commissioner of Soctécurity Administration’s (*Commissioner” or
“Defendant”) final decision denying Plaintiff Mhelle L. Vasquez's (“Plaintiff” or “Ms.
Vasquez”) application for Disabilitihsurance Benefits (“DIB”)rad Supplemental Social Security
Income Benefits (“SSI”). Pursuant to the Par'tisonsent [#13], this civil action was referred to
this Magistrate Judge for a decision on the mefse[#18]; 28 U.S.C. § 636(c); Fed. R. Civ. P.
73; D.C.COLO.LCivR 72.2. Upon review of tHearties’ briefing, the entire case file, the
Administrative Record, and thelicable case law, this cOREVERSES the Commissioner’s
decision andREMANDS for further proceedings.

BACKGROUND
This is the second time Plaintiff Michelle $guez comes before the court seeking review

of an ALJ’s decision denying her benefits. Mssquez first filed for DIB and SSI benefits on

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2018cv01970/181978/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2018cv01970/181978/19/
https://dockets.justia.com/

June 30, 2011, with an alleged disability @ngate of April 30, 2011. [#11-12 at 583]The ALJ

denied her request and she appealed todbist which reversed dnremanded for further
proceedings.Vasquez v. ColviMNo. 14-CV-01198-MEH, 2015 WL 1186737 (D. Colo. Mar. 11,
2015). On remand, this matter then went befaegtiesent ALJ who held a hearing on November

3, 2016 (where Ms. Vasquez amended her alleged date of onset to May 31, 2011) and issued a
denial on January 13, 2017. [#11-12 at 580, 6aHe Appeals Council then denied review on

June 27, 2018.1d. at 571]. On August 3, 2018, Plafittommenced the present matter, once
again asking a court in thiistrict to review the deai of benefits. [#1].

The record before the ALJ reflects infornaattiregarding Plaintiff's severe physical and
mental limitations for diabetes, neuropathygney dysfunction, degerative joint disease,
anxiety, and depression. [#11-12 at 586]. Spediicas relevant for present purposes, the ALJ
had before her evidence regarding: (1) Plaisti§elf-reported daily activities and limitations; (2)
the opinion of treating physician Dr. David Nee(3);the opinion of treating physician-podiatrist
Dr. Gordon Rheume; (4) the opomi of the Commissioner’s consaiive examining physician, Dr.
Adam Summerlin; (5) the State agency non-examining physician, Dr. Alan Ketelhohn, M.D.; (7)
the state agency non-examining psycholodidaryAnn Wharry. On appeal, Ms. Vasquez
identifies the following flaws with the ALJ’s analysis:

(1) The ALJ gave weight to Dr. &ce’s opinion of mental limitations
but failed to account for them in the RFC finding.

(2) The ALJ denied controlling weight to Dr. Neece’s opinion of
physical restrictions but iled to determine whether it was still entitled to
some other quantum of weight.

1 When citing to the Administrative Record, thurt utilizes the docket number assigned by the
CM/ECF system and the page number associatddthe AdministrativeRecord, found in the
bottom right-hand corner of the page. For dlleotdocuments the court cites to the document and
page number generated by the CM/ECF system.
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(3) The ALJ did not have valid reasons for rejecting Dr. Rheume’s
opinion of physical restrictions.

[#15 at 4]. As relief, Plaintiff requests anrmadiate award rather than a remand for another
hearing. [d.]. Because Ms. Vasquez's overall recogile important context to the issues on
appeal, this court discusses them briefly.

Dr. David Neece provided opinions as to Fiffis physical and mental disability. Dr.
Neece filed two Med-9 Forms, finding that Pldintvas disabled although the handwritten record
is largely illegible. [#11-10 a489-91]. Dr. Neece, ia letter to Plaintiff'scounsel, stated that
Plaintiff needed to elevate higret above the heart 2-3 timedlay for 15-30 minutes and needed
to lie down for 15 minutes every two hourstll-11 at 539-40]. Whenlasd if Plaintiff was
capable of doing full-time work, Dr. Neece statedt tth “depends on the type of work” but later
on that same page states that Ms. Vasquez'uvable to work” in regonse to a query whether
she was “prevented [from doing] full time work.Id[ at 540]. In a record dated March 11, 2013,
Dr. Neece further opined that Ms. Vasquez was “completely disabled from being able to resume
previous work requirements.d. at 569-70].

Dr. Neece also completed a Residual Fianal Capacity (“RFC”) evaluationld. at 498].

In it, Dr. Neece found that Plaintiff had a “markedability to “complete a normal workday” due
to her depression and anxiety and that she woeildff-task for 30% of the workweek given the
same. |[d. at 499, 500]. As to her physical limitatioridr. Neece reported that she could sit for
thirty minutes at a time and ten hours out of an eight-hour workd#..at 501]. Ms. Vasquez
could be on her feet for an hour at a timeddotal of eight hours ian eight-hour day. 14.].

Despite this, Dr. Neece opined that Ms. Vasqueszded to elevate her feet for 15 minutes every

2 Given that ten exceeds eightisticourt interprets Dr. Neeceginion to be that Ms. Vasquez
could sit a full eight-hour work day.



2-3 hours—this time merely levas opposed to above her heart—and needed to lie down for
fifteen minutes every two hoursld[ at 502, 503].

Dr. Gordon Rheume, a podiatrist, provided aftonion on Plaintiff’sphysical disability.

[Id. at 568]. Dr. Rheume statecitiMs. Vasquez could only stand thirty minutes at a time and
could only stand for one or two hours totdkgy in these thirty-imute intervals. Ig.]. Dr. Rheume
based this opinion on Plaintiff's complaints; while references her diagmesf neuropathy, the
opinion is otherwise only supgded by Plaintiff's own recouing of her ailment. I1f.].

Drs. Summerlin and Ketelhohn also pmed opinions. Dr. Sumerlin provided a
consultative examination in which he stated ®Plaintiff could stand and sit for up to six hours,
lift twenty-five pounds frequently and fiftypounds frequently, and should be limited to
occasionally working around unprotected heightd. 4t 527]. Dr. Ketelhohn, a non-examining
physician, opined that Plaintiff was limited to light work. [#11-3 at 62].

For her own part, Plaintiff states that she takes part in a wide range of daily activity. She
conducts self-care and basic hygiene, but reqaidsir in the shower and wears a limited array
of easy-to-put on clothes. [#11-6 at 201]. 8beks her own meals, but her impairments limit her
to cooking in brief intervals, wh help, and usually only frozen meals or soup which takes about
ten minutes. Ifl. at 202]. She cleans and does houseWwoldk, but doing the dishes takes her an
hour because she cannot stand for long enough to complete the task in one ddgsi@me[goes
out to shop at 7-11 once a monilit cannot drive herself and speraigy thirty or so minutes
shopping. Id. at 203]. She reports th&ll she do[es] is cry” which impedes her familial and
social relations. Ifl. at 205]. She has a son who was sdyatfisabled in a car accident, and she

has been helping him do paperwork ligs divorce. [#11-11 at 541].



Faced with these often-conflicting opinionse tALJ determined that Plaintiff was not
disabled, rejecting Dr. Neece’s opinion and assigliitig weight to Dr.Rheume’s. The Appeals

Council denied review, and Plaintiff now sedkis court’s review. [#11-12 at 571].



APPLICABLE LAW

Standard Of Review

In reviewing the Commissioner’s final deaisj the court is limited to determining whether
the decision adheres to applicaldgal standards and is suppdrtey substantial evidence in the
record as a wholeBerna v. Chater101 F.3d 631, 632 (10th Cir. 1996) (citation omittexd);
Thompson v. Sullivarg87 F.2d 1482, 1487 (10th Cir. 1993)I}f‘the ALJ failed to apply the
correct legal test, thereasground for reversal apart from akaof substantial evidence.” (internal
citation omitted)). The court may not reverseAdn) simply because she may have reached a
different result based on the record; the questistead is whether there is substantial evidence
showing that the ALJ was justified in her decisid®ee Ellison v. Sullivar§29 F.2d 534, 536
(10th Cir. 1990). “Substaial evidence is more than a mere sitlmnand is such relevant evidence
as a reasonable mind might accept as adequate to support a concklatoerty v. Astrue515
F.3d 1067, 1070 (10th Cir. 2007) (internal citation orditteBut “[e]vidence is not substantial if
it is overwhelmed by other evidence in the record or constitutes mere conclbdisyrave v.
Sullivan, 966 F.2d 1371, 1374 (10th Cir. 199®)ternal citation omitted). The court may not
“reweigh the evidence or retry the case,” bustrimeticulously examine the record as a whole,
including anything that may underonit detract from the ALJ’s findgs in order to determine if
the substantiality test has been mdtlaherty,515 F.3d at 1070 (interhaitation omitted).
Il. Five-Step Analysis

An individual is eligible forDIB benefits under the Act if shie insured, has not attained
retirement age, has filed an application for DIBd & under a disability as defined in the Act. 42
U.S.C. § 423(a)(1). An individuas determined to bender a disability oglif her “physical or
mental impairment or impairments are of such sevérdyhe is not only unable to do his previous

work but cannot, considering hiseageducation, and work experen engage in any other kind
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of substantial gainful work whichxists in the national economy...” 42 U.S.C. § 423(d)(2)(A).
The disabling impairment must last, or be expetdddst, for at least twelve consecutive months.
See Barnhart v. Walte»35 U.S. 212, 214-15 (2002). Additiowyalthe claimant must prove she
was disabled prior to her date last insurethherty, 515 F.3d at 1069.

The Commissioner has develodpe five-step evaluen process for determining whether
a claimant is disabled undeetlAct. 20 C.F.R. § 404.1520(a)(4)(gge also Williams v. Bowgen
844 F.2d 748, 750-52 (10th Cir. 1988ggdribing the five steps itetail). “If a determination
can be made at any of the steps that a claimantis not disabled, eluation under a subsequent
step is not necessaryWilliams, 844 F.2dat 750. Step one determines whether the claimant is
engaged in substantial gainful activiifyso, disability benefits are denietd. Step two considers
“whether the claimant has a medically severe impairment or combination of impairments,” as
governed by the Secretary’s severity regulatiolis; see als®20 C.F.R. § 404.1520(e). If the
claimant is unable to show that his impairnsewbuld have more than a minimal effect on his
ability to do basic work activities, he is not eligilide disability benefits. If, however, the claimant
presents medical evidence and makesdieninimisshowing of medical severity, the decision
maker proceeds to step thre®illiams 844 F.2d at 750. Step three “determines whether the
impairment is equivalent to oé a number of listed impairmenthat the Secretary acknowledges
are so severe as to preclude substantiafigantivity,” pursuant to 20 C.F.R. 8 404.1520(¢).
At step four of the evaluation process, theJAhust determine a claimant’s Residual Functional
Capacity (“RFC”), which defines the maximum amoahtvork the claimant is still “functionally
capable of doing on a regular and continuing fadespite his impairments: the claimant’s
maximum sustained work capability."Williams 844 F.2d at 751see also id.at 751-52

(explaining the decisionmaker must consider hibin claimant’s exertional and nonexertional



limitations). The ALJ compares the RFC to the claimant’s past relevant work to determine
whether the claimant can resume such w@keBarnes v. Colvin614 F. App’x 940, 943 (10th
Cir. 2015) (citation omitted). “Thelaimant bears the burden pfoof through step four of the
analysis.” Neilson v. Sullivan992 F.2d 1118, 1120 (10th Cir. 1993).

At step five, the burden shifts to the Comsioner to show that a claimant can perform
work that exists in the natiohaconomy, taking into account theichant’'s RFC, age, education,
and work experiencelNeilson 992 F.2d at 1120. The Commissioner can meet her burden by the
testimony of a vocational expertackett v. Apfell80 F.3d 1094, 1098-99, 1101 (9th Cir. 1999).

ANALYSIS

As discussed above, Ms. Vasquez challerthesALJ’s decision on the ALJ’s failure to
properly credit the opinions of Dr. Neece, Irating physician, and DRheume, her treating
podiatrist. [#15 at 4]. Ms. Vasquez concedex the ALJ below did partially consider these
opinions, but failed to accord thepnoper weight or to properlyoasider all parts of the opinion
at all steps of the process. The Commissiaminters that the ALproperly supported her
decision by substantial evidence, and that the Gsldeuld be affirmed. The court will consider
Plaintiff's three substantive objections to the Ad_dpinion in turn beforéurning to Plaintiff's
fourth contention that an immediae/ard of benefits is justified.

l. The ALJ’s Treatment of Dr. Necces Opinion on Mental Limitations

Plaintiff contends that the ALJ reversibgyred in failing to properly account for Dr.

Neece’s opinion on Plaintiff’'s mental limitation whiarmulating the RFC. [#15 at 14-16]. Ms.

Vasquez contends that the ALJ accepted Dr. Neduwlings of moderate limitations but failed



to account for such restrictions in fastating Plaintiff's SVP at the RFC stagelld. at 16-17].
This was particular error, Plaintiff arguesdause the moderate limitations Dr. Neece found would
“interfere with all jobs, even unskilled ong®., those with a SVBf one or two].” [d. at 18].

The Commissioner counters that the ALdgarly considered Dr. Neece’s opinions and
found them internally inconsistent, inconsisteith examinations from other providers, and
inconsistent with Plaintiff’'s admitted daily condutcaring for her disabd son. [#16 at 8—10].
Relying onSullivan v. Colvin519 F. App’x 985 (10th Cir. 2013pefendant argues that there was
no error in failing to mention Rintiff's moderate limitations in the RFC, and because the ALJ
otherwise reasonably and thoroughly consideredNiBece’s opinions, Plaifits claim fails. [Id.
at 11]. As to the SVP range of one to two, Deffnt argues that recemiblished case law from
the Tenth Circuit clearly provides thatoderate mental limitations are rer seincompatible
with unskilled work, and thus Plaintiff'sategorical claim on this point failsId[ at 12 (citing
Smith v. Colvin821 F.3d 1264 (10th Cir. 2016J)igil v. Colvin 805 F.3d 1199 (10th Cir. 2015))].

Finally, in reply, Plaintiff rgects much of the Commissiongrargument, arguing that the
Defendant is attempting post-hocrationalization of the ALJ’'s decision by arguing that Dr.
Neece’s opinion is internally contradictory and cant to evidentiary record when the ALJ made
no such finding. [#17 at 2]. On the narrow question presented of the ALJ’s treatment of the

moderate limitations in the RFC, Plaintiff arguthat the ALJ erred byeither accepting nor

3 SVP refers to the “time required by a typicabrker to learn theethniques, acquire the
information, and develop the facility needed &werage performance in a specific job-worker
situation.” Vigil v. Colvin 805 F.3d 1199, 1201 n.2 (10th CR015) (citing Dictionary of
Occupational Titles, App. C, Sec. Il (4&d., revised 1991)); 1991 WL 688702 (G.P.O.). The
higher the SVP level, the longer time is needed to acquire the skills necessary to perform the job.
Jeffrey S. Wolfe and Lisa B. Proszek, SOCISECURITY DISABILITY AND THE LEGAL
PROFESSIONL63 (Fig. 10-8) (2003). An SVP of onetaro is consistent wi unskilled work.

Vigil, 805 F.3d at 1203.



rejecting these limitations, despite having given tlseme weight at an earlier step in the five-
step evaluation. Id. at 3—4]. The issue, Plaintiff maintains not whether the RFC need use the
“moderate” appellation, but rather whether &ie) erred by entirely omitting discussion on the
underlying issues in the RFCLd]].

The record reflects that in an RFC memahluation dated September 5, 2012, Dr. Neece
found moderate limitations in Ms. Vasquez’s) ébility to understandnd remember detailed
instructions; (2) ability to maintain attention atwhcentration for extendgmkriods; (3) ability to
perform activities within a scliele, maintain regular attendaa and to be punctual within
customary tolerances; (4) abilitty respond appropriately to chasge the work setting, and; (5)
ability to travel in unfamiliaplaces and use public transptida. [#15 at 14; #11-11 at 498-99].
Dr. Neece opined that these moderate limitations, in conjunction with other mental limitations
ranging from slight to markedyould prevent Ms. Vasquez frofattending work at any job 8
hours per day, 5 days per week” and further shatwould be “off task” 30% of the week. [#11-
11 at 500].

The ALJ's Decision addressed all of INeece’s mental RFC findings, including his
moderate limitations findings. [#11-12 at 597The ALJ found that Dr. Neece was a treating
source and therefore entitled to deference, buirgetto give controlling weight to Dr. Neece’s
opinions “because they are internally inconsissert inconsistent with the examinations of other
treating providers. Specificallihe broad range of tasks and/otidties to which [sic] Dr. Neece
assessed no, slight, or only moderate limitation is inconsistent with his total bar on any full-time
employment and the assessment of time ‘afkta [#11-12 at 597-98]. The ALJ further found
that Dr. Neece’s opinions regarding Plaintifiisability to complete full time employment

inconsistent with other treatment providersoxffound mental competency, and in any event the
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ability to work is a determination ultately reserved to the Commissioneld. pt 598]. While
discounting Dr. Neece’s opinions jrart, the ALJ did give his mental impairment assessment as
to Ms. Vasquez's moderate limitations some weighd.].[ Notwithstanding this assessment, the
ALJ assessed that Plaintiff as capable of perfogwmiork as a Sales Attendant, Cleaner, or Cashier
I, all with a SVP of two. Id. at 605].

The court does not find error in the ALJ'sdtment of the moderate mental impairments
identified by Dr. Neece, nor in the ALJ’s treatmh@f Dr. Neece’s opinion more generally. The
ALJ’'s opinion directly dealt withDr. Neece’s mental RFC evatign, explicitly assigned it
weight, and incorporated it inthe RFC determination. Plainti§’argument on this point is not
that the ALJ failed to explicitly deal with the moderate limitations identified above, but rather that
because Dr. Neece found moderate impairments Rlantiff believes interferes with even
unskilled/SVP 2 work, the ALJ’s treatment oétimoderate impairments and Dr. Neece’s findings
must be deficient. [#15 at 17-18].

The court agrees with the ALJ and the Cossiuner that this is incorrect. First, Dr.
Neece’s opinion on Plaintiff's moderate limitatioingluded explicit work limitations—the 30%
“off task” limitation and the inability to work regular hours, five days a week [#11-11 at 500]—
which Plaintiff relies on to argue the moderateit@tions are incompatible with the SVP 2 work
assigned. See, e.q.[#15 at 18-19 (“Dr. Neece’s mode&ralimitations woull interfere with
unskilled jobs. . . . Therefore, the limitation tcsaitied jobs does not cape Dr. Neece’s specific
moderate limitations.”]. But a moderate limitation is pet seincompatible with the ability do
unskilled work, and so the ALJ’s treatmenttbé moderate limitations was not error simply
because Plaintiff believes that the limitations meeessarily incompatible with unskilled work.

20 C.F.R. 8 404.1520a(c)(4). For exampleYigil, the Tenth Circuit held that the ALJ did not
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err in assigning claimant-appeltsan SVP of one or two despiteoderate limitations. 805 F.3d
at 1203-04.

Further, this court is ngiersuaded by Plaintitittempts to distinguistigil in the Reply.
Plaintiff states that “in our case, the ALJ did eaplain the evidentiarasis of her conclusion
that a limitation to unskilled work adequigteaccounted for Dr. Neece’s specific mental
limitations.” [#17 at 4]. Not only is this n®faintiff’s argument in the motion—and thus arguably
it is waived as Defendant did not have the oppoty to respond—nbut it isontrary to the ALJ’s
thorough analysis on this poirithe ALJ assigned Dr. Neece’s ofinion the moderate limitations
some weight but found that opinions from othesvers and the extensive record of Plaintiff’s
active home life supported the ultimate SViRdfng. [#11-12 at 598 (elmmting the moderate
limitations and finding them consistent with “teaimant’s demonstrated mental abilities” in
caring for her disabled adult son)]. Accordinghge court rejects Plairitis contention regarding
the ALJ’s putative error in considering Dr. Neece’s moderate limitations in the RFC.

Il. The ALJ’s Treatment of Dr. Neece’s Opnion on Physical Restrictions

Plaintiff brings a second challenge based on the ALJ’s failure to properly consider Dr.
Neece’s opinion, this time as it relates to Dr. Nege&aluation of Plaintiff’'s physical limitations.
[#15 at 19]. Ms. Vasquez concedes that thd Atoperly refused to assign Dr. Neece’s opinion
controlling weight because it, likdne mental opinion noted above, was inconsistent with other
record evidence. I4. at 20]. Rather, Plaifit argues that the ALJreed by not explicitly
determining what measure of weight therogn was entitled to if not controllingld.].

The Commissioner responds that the ALJ ¢jeaif not explicitly—chose to assign Dr.
Neece’s opinion no weight in this regard as bpinion was both internally inconsistent and

contradicted by other recoelidence. [#16 at 13—-15]. THK&mmissioner concedes that the
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ALJ’'s opinion in this regard is “of less than idedrity,” but argues that because it is well
supported by record evidence, thedion should nonegess stand.Id. at 16 (citingOceguera

v. Colvin 658 F. App’x 370, 374 (10th Cir. 2016) and quotidayvis v. Erdmann607 F.2d 917,
919 n.1 (10th Cir. 1979)). l@ceguerathe court held that although the ALJ did not expressly
state the weight it accordedt@ating physician’s opinion “hdanguage makes clear that she
accorded it little to no weighit 658 F. App’x at 374.

In Reply, Plaintiff argues that the ALJ’s statedionale for declining to give Dr. Neece’s
opinion controlling weight cannotastd as a rationale for not giviitgany weight as the Defendant
maintains. [#17 at 5-6]. Plaintiff relies &mauser v. Astrue638 F.3d 1324 (10th Cir. 2011),
where the Tenth Circuit held that “[e]Jven if aadting opinion is not givecontrolling weight, it is
still entitled to deference . . . the ALJ must malear how much weigtihe [treating] opinion is
being given (including whether it is being regattoutright) and give good reasons, tied to the
factors specified in the cited regulations for this particular purpose, for the weight assigned. If this
is not done, a remand is requiredld. at 1330 (citation omitted). Plaintiff argues that the
Commissioner is once again improperly injectingast-hocrationale to cover for the ALJ’s
deficient analysis.

The court begins by rejectiri@jaintiff's claim that Defendaris engaging in an improper
post-hocrationalization othe ALJ’s decision.Krauserrequires that the AL“make clear” what
weight is assigned to the opinion aysufficiently specific” rationale; it does not require that the
ALJ explicitly state what weight is aggied, there is no “magic watrequirement. 638 F.3d at
1331. In this veinOcegueramakes clear that an unclear A& decision may nonetheless be
deciphered and upheld if the courafcascertain the weight given and the reasons for that weight.”

658 F. App’x at 374. Some degret after-the-fact reanstruction is permssible if the ALJ’s
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rationale is sufficiently clear notwithstanding any regrettable ambiguities, and the substance of the
Decision reflects a consideratiof the factors set forth ihangley v. Barnhart373 F.3d 1116

(10th Cir. 2004), which governs the evaluating ¢feating physician’s opion when not assigned
controlling weight. Thkse factors are:

(1) the length of the treatment relationshind the frequency of examination; (2)

the nature and extent of the treatmefdtrenship, including the treatment provided

and the kind of examination or testipgrformed; (3) the degree to which the

physician's opinion is supported by relevavidence; (4) consistency between the

opinion and the record as a whole; (5) Wieetor not the physian is a specialist

in the area upon which an opinion is rendem=nd (6) other faots brought to the

ALJ's attention which tend taupport or contradict the opinion.

Id. at 1119;see alsdEspinoza v. BerryhillNo. 18-CV-00315-MEH, 2018 WL 3829956,
at *7 (D. Colo. Aug. 13, 2018) (same).

While the ALJ could have been clearer about the weight assigned to Dr. Neece’s opinion
on Plaintiff's physical limitationsthe court finds thaher analysis and traaent of the opinion
indicates that, in substance, the ALJ appliedLtaegleyfactors identifiedabove and gave Dr.
Neece’s opinion no weight. The court will procdgdanalyzing each dhe factors in turn.ld.
(“Even if a treating physician’spinion is not entitledo controlling weight “[t]Jreating source
medical opinions are still entitled to deference amast be weighed using all of the factors
provided in [20 C.F.R. § 404.1527].” (emphaamiled, quoting Social Security Ruling (SSR) 96—
2p, 1996 WL 374188, at *4)). That said, the ALJ isnequired to explicitly analyze all six factors
as not every factompplies in every casédldham v. Astrues09 F.3d 1254, 1258 (10th Cir. 2007).

The length of the treatment relationshipnd the frequency of examination and the

nature and extent of the treatment relationshif.he ALJ considered these factors by noting the

frequency and basis of examination underlyidg Neece’s opinion on Plaintiff's physical
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limitations. [#11-12 at 601]. The ALJ gawe comprehensive overview of the treatment
relationship between Plaintiff aride Doctor, and the court conclsdinat this is adequateld]].

The degree to which the physician's opinias supported by relevant evidence and the
consistency between the opiniamd the record as a wholélhe ALJ declined to give Dr. Neece’s
opinions controlling weighin large part beause his opinion was contrdao/a great deal of other
evidence in the record. For example, Dr.ebke opined that Plaintiff's “neuropathies were
disabling and prevented her from completingkiawithin her home,” but the ALJ noted that
Plaintiff admits that she engaged in daily actigtimcluding caring for her severely disabled son,
going out to eat, household chores, routinely seeing faguing to the grocergtore, baking and
craft-making with her grandchildremnd preparing her own meals. Id.[at 591, 601-02].
Additionally, the ALJ found that Dr. Neece’s opinionsadirectly contrary to the opinions of other
treating physicians and that topinions contradicted themselyes one hand stating that the
Plaintiff could do no work, but ab stating that Plaintiff codldo some work, it would just
“depend]] on the type of work.”Id. at 601-02]. Dr. Neece’s opinion is also contradictory and
poorly presented. For example, Dr. Neece sagmif could only stand for an hour at a time
before taking a break, but states that shedcetand for eight hours in an eight-hour workday—
this simply does not make sense. [#11-11 at 50t].Neece further fountthat Plaintiff could sit
for ten hours in an eight-hour ddgspite only being able to sit ftirirty minutes at a time, which
is doubly puzzling. If. at 500]. The court therefore cond&s the ALJ properly considered these
factors.

Whether the physician is a specialist in theear upon which an opinion is rendered and

other factors brought to the ALJ's attentionDr. Neece is not a spelis, and therefore this

15



factor is inapplicable Further, Plaintiff points tmo other salient factors before the ALJ that she
failed to consider. Accordingly, this factor is neutral/satisfied.

The court finds that while the ALJ’s opinionsgent on the precise weight she afforded
Dr. Neece’s opinion in this context, a holistic aséd of the record indicates that she thoroughly
considered Dr. Neece’s opinion and, for the numedefisiencies noted aboyedeclined to accord
it any weight. Plaintiff appears to concedattthe ALJ rejected Dr. Neece’s opinion but then
turns to argue the second point, that “the Ald bt say why she rejectdide opinion.” [#17 at
6]. Accepting that the ALJ declined to give.Dreece’s opinion any weight, the court finds that
the ALJ certainly explained why—Dr. Neece’s opimiwas contrary to his own opinion, contrary
to the medical evidence, contrary to theniqis provided by other treatment providers, and
contrary to Plaintiff’'s admitted dg activity level and abilities Hill v. Comm'r, Soc. Sec. Admin.
No. 17-CV-02704-NYW, 2018 WL 5886496, at *6 (D. GoNov. 9, 2018) (finding that the ALJ’s
discussion of the treating physiciardpinions “sufficiently explairgethe weight assigned” to the
opinions);Valles v. ColvinNo. 14-CV-02019-KMT, 2015 WL 557987at *3 (D. Colo. Sept. 23,
2015) (affirming ALJ’s rejection of treating physician’s opinion alswas inconsistent with
clinical findings andbjective evidence).
[1I. The ALJ’s Rejection of Dr. Rheume’sOpinion on Physical Restrictions

Finally, the court turns to consider Plaffi$i challenge to the ALJ’s treatment of the
physical restriction opinion provideby Dr. Rheume. [#15 at 21Here, Plaintiff concedes that
the ALJ explicitly stated that Dr. Rheume’s opinion was given little weight but argues that the
ALJ’s analysis was deficient insofar as it cotdkathe reasons for denyiogntrolling weight with
the framework for deciding what specific quantahweight to then assign to the opiniond. [at

21-23]. In other words, the ALJ cently declined to give contiatg weight, but then relied on
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those same factors to assign the little weiBkdintiff argues the ALJ’s reliance on the existence
of conflicting opinions and Plaiiff’'s daily activities is not sufftient, and therefore the ALJ’s
decision was not based aumbstantial evidence.ld. at 24]. Furthermore?laintiff argues that the
ALJ incorrectly perceived a conflict betweere tbpinion and Plaintiff's daily activities, which
involve standing and walking but do not, in faanfiict with the limits in Dr. Rheume’s report.
[Id. at 25].

The Commissioner argues that the ALJ propédjected Dr. Rheaue’s [sic] March 2013
opinion that Plaintiff coud stand or walk in 30 minute intervals for one to two hours total because
it was not supported by the rest of the record, itiwesnsistent with the rest of the record, it was
based on Plaintiff's subjective complaints, and it was inconsistent with Plaintiff's daily activities.”
[#16 at 16]. The Commissioner argues there is nsida between the criterito deny a treating
physician’s opinion controlling weight and the lsaf& guide the assignment of another measure
of weight. |d. at 17-18]. Thus, the ALJ properly cadered Dr. Rheume’s “extreme” opinion.

As noted above, Dr. Rheume opined that Plgiotiuld stand/walk for thirty minutes at a
time for one or two hours total#11-12 at 33]. The ALJ notetiat Dr. Rheume relied nearly
entirely on Plaintiff’'s own subjective reportingnd referenced no objective medical data.].|
The ALJ declined to give this opinion controiimeight, just as she did with Dr. Neece, because
Dr. Rheume relied almost entiredy subjective data and were eitimot supported or contradicted
by the other evidenda the record. Ifl.]. The ALJ then noted that Plaintiff's daily activities were
inconsistent with Dr. Rheume’s opinion, and f&w,that reason and the others discussed above,
gave the opinion little weight.ld.].

As noted above, evaluating a treating physiciapision requires a twstep inquiry: first,

consider whether it is conclusive, that is, erditle controlling weight, and if not, then the ALJ
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must make clear how much weight is begigen “and give good reasons, tied to the factors
specified in the cited regulations for thigtgaular purpose, for the weight assignedtauser v.
Astrueg 638 F.3d 1324, 1330 (10th Cir. 2011). Once thaiopiis denied conblling weight, the
ALJ must then analyze the dbangleyfactors identified abovel.angley v. Barnhart373 F.3d at
1119. In this case, the ALJ declined to giwatrolling weight to Dr. Rheume’s opinion as it
lacked an adequate fadetion in objective medicavidence. [#11-12 &02]. The ALJ observed
that Dr. Rheume’s findings weraconsistent with other examiti@ns by treating providers that
were generally normal.ld.]. The ALJ then noted that the IRheume’s opinion was inconsistent
with Plaintiff's daily activities as she had dissed above, and so assigned it little weight.].[
The ALJ fails to include any information reflengi a distinct, second-step analysis of the six
Langleyfactors, but rather simply repeats generalized statements made in conjunction with other
physicians.Compardid.]. with [id. at 595]. The court respectfully finds this insufficient.

The ALJ’s limited analysis deenot expressly address thangleyfactors in determining
what weight to give a treatinghysician’s opinion that has bedenied controlling weight, and
unlike the robust discussion with respect to Deebk, fails to provide sufficient analysis for the
court to discern the ALJ's reasoning. Indedtere is not necessarily any tension between
Plaintiff's daily activity, for example, doing the dishes in “spurts” bec&la@tiff can “only stand
for a few moments,” [#11-6 &02, 203], and Dr. Rheume’s limitations regarding Ms. Vasquez’
abilities to stand and walk—indeed, they could be read to be compatible. Thus, it was incumbent
upon the ALJ to more clearly explain what she fotmie contradictory t®r. Rheume’s opinion,
and why she was only according it minimal weigbée Goatcher v. U.S. peof Health & Human
Servs,. 52 F.3d 288, 289-90 (10th Cir. 1995) (holding #raALJ must give treating physician’s

opinion substantial weight “unless gocaluse is shown to disregard it.3¢ott v. ColvinNo. 13-
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CV-1302-DDC, 2014 WL 4377744, at D. Kan. Sept. 4, 2014). It may well be that the ALJ
discounted Dr. Rheume’s opinion because of limitégraction with Ms. Vaquez, and it appears
inconsistent with what Dr. Neece, who appearbdadhe physician that plaintiff primarily sees,
describes as her ability to stand and/or walk forlomér at a time for up to eight hours total. Or
it may be because Ms. Vasquez'’s daily activitibeve and beyond what is recounted in the ALJ
Decision [#11-12 at 600-01], refletttat she is not limited to wahg or standing in 30-minute
intervals for only one or two houtsetal. But without more exphation, the ALJ’s conclusory
statement precludes a meaningful revidthe ALJ’s treatment of the opinioirauser, 638 F.3d
at 1331;see alsaChrismon v. Colvin531 F. App’x 893, 901 (10th Cir. 2013). Accordingly, the
court must vacate the denial amenand for further consideration.
V. Plaintiff's Request for an Immediate Award

Given the long history of this case, Plaintffeks an immediate award of benefits instead
of a further remand for a third adjudication before an ALJ. [#15 at 27; #17 at 9]. The
Commissioner prefers a remand tisig that Plaintiff has not “ovehelmingly” established her
disability and there’nough contrary evidenda the medical record to support a remand as
opposed to immediate award. [#16 at 18-19]. W& court finds the ALJ’s decision to be
insufficient and sympathizes with the prolongeglditation of Ms. Vasquez’ claim for benefits,
the court finds that remand is the proper remedy in this situation.

The Tenth Circuit has indicated that “outrighversal and remand for immediate award of
benefits is appropriate wheadditional fact finding wouwl serve no useful purpose3alazar v.
Astrue 788 F. Supp. 2d 1231, 1244.(Dolo. 2011) (quotingorenson v. Bowe@88 F.2d 706,

713 (10th Cir. 1989)). For the issues immediatéigllenged in the above three issues, the court
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finds that the ALJ’s analysis was incomplete but that the record is not so overwhelming as to leave
this court with the definite conviction thatl@ect award of ben#$ is appropriate.

Plaintiff makes a further argument that an indilaée award of benefits is justified as she
is already eligible for benig$ pursuant to Grid Rule 201.14vgn her age and the ALJ’s prior
adjudication that she is incapaldeperforming skilled work ashe is limited to unskilled, SVP
1/2 work. The Commissioner argues an award aefs is not proper huoes not address this
issue.

The “Grid Rules” are found at 20 C.F.Rart 404, Subpart P, Appendix Ashcraft v.
Berryhill, No. CIV-17-1386-BMJ, 2018 WL 4855215, &0 (W.D. Okla. Oct. 5, 2018). Grid
Rule 201.14 directs a finding of disability for samme who is closely appaching advanced age,
can no longer perform any past relevant worls ha transferrable skills, and can only perform
sedentary work.Roland v. Berryhill No. 16-CV-03095-LTB, 2018 WL 915038, at *3 (D. Colo.
Feb. 16, 2018). The court finds that while Plaintiff likely fulfills this rule’s requirements, the court
cannot conclusively make that determination beeaas mentioned above, the evidence regarding
Plaintiff's mobility limitations is conflicted and natadily resolvable at this stage and further
there is no conclusive showing Bhaintiff's (lack of) transferralel skills. For example, the ALJ
found that Dr. Summerlin’s examination of Plifinsupported a finding that Plaintiff was limited
to light work with some limitations. [#11-12 895]. Her gastric surgeon, Dr. Metz, prescribed
regular weekly cardiovascular exerciseld. [at 596]. The court cannot say that Plaintiff's
sedentary-work limitation is clear enough at thégystto require the immeate award of benefits.

Accordingly, this request is denied as thsue is better committed to the ALJ.
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CONCLUSION
For the reasons stated herein, the court heRIBYERSES the Commissioner’s final
decision andREMANDS this matter for further proceedingbat are consistent with this

Memorandum Opinion and Order.

DATED: July 19, 2019 BY THE COURTM

NnaY. Wang
United States Magistrate Judge
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