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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 18<v-02302RBJ
ABIGAIL GAIL PADILLA,
Plaintiff,
V.

STEVEN T. MNUCHIN, Secretary of the Department of the Treasury,

Defendant.

ORDERON MOTION FOR SUMMARY JUDGMENT

Defendant moves for summary judgment pursuant to Fed. R. Civ. P. 56. Ms. Padilla has
responded, ECF No. 62, and defendant has replied, ECF No. 63. For the reasons provided in this
order, the motion is granted.

I. FACTS.

Based on review of the parties’ briefs and exhibits, the Court finds that the following
facts are either undisputed or have been established as being beyond any genuine dispute.

1. In 2010 AbigailGail Padilla sometimes referred to as Gail Padilla, was hired as
an Initial Assistance Representative for the Internal Revenue SeByc2013 she had been
promoted to the position of Individual Taxpayer Associate Specialist (“ITAS”), ratiald that
position until he termination of her employment effective June 26, 2015.

2. The essential duties of an ITAS included serving as an advisor to taxpayers in
faceto-face meetings; resolving account, payment, filing and notice issues; and working with

senior ITAS’s
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3. Ms. Padilla worked at the Taxpayer Assistance Center (“TAC”) in Denver. Her
employment was seasonal, keyed to the individual tax filing season, so she typically worked
from December or January through May or June.

4, Three of theemployees who worked with MBadillaat the Denver TAC were
senior ITAS’s Oather Moore, Carol Walker, and Valarie Robinson. Each of these individuals
served, at various points, as Ms. Padilla’s on-the-job instructor. All three of teekfri@an
American.

5. Ms. Padilla claims tha¥loore, Walker and Robinson were racist and were hostile
to her as well as to other Caucasians and “Spanish” at the offiaga apglying federal tax laws.
She claims that at various timiae threendividualsharassed her and assaulted her verbally and
even physically.

6. In late 2013 Ms. Padilla began requesting numerous accommodations for claimed
disabilities. She had been struck by a car in 2002 and suffered a traumatic brain injury. She also
was legally blind in her right eye. Howevdts. Padillaalso(and primarily)claimedthat the
IRS hal causechumerous disabilities, i.e., two specific social phobias, a rotator cuff injurly, nec
pain, PTSD, depression, psychosis, selective mutism (a condition resulting fronmsiveash
sometimes sheotild speak and sometimes sheuld not), tremors, breathing difficulties,
scratched sclera, blurred and double visions, and doubled symptoms’ side effects from
medications (spasmodic sieéects of medication used for IRAused occupational diseases).

7. To a very substantial extent Ms. Padilla attributes thed&®%ed
disabilities to stressaused by the conduct of Moore, Walker, Robinson, and the group
secretary, Cassandra ‘Renee’ Evans, who also was African Ame8banconsiders
those individuals to be “triggers” for her various conditions, and her requests for

accommodations frequently involved her problems interacting with those individuals in



theworkplace. Taxpayers could also be “triggers.” According to Joanne Turbyne
Mufoz, Senior EEO Specialist with Reasonable Accommodation Services foihe IR
Disability Office, Ms. Padilla “requested a female ‘interpreter/communicaitandle
her interaction with taxpayers that she found to be ‘triggers.” ECF N2.a6P16.

8. In January 2014 Ms. Pdidi alsobegan requesting large amounts of medical leave
pursuant to the Family Medical Leave Act, often without providing supporting medical
documentation.

9. Also, in January 2014 Ms. Padilla contacted an EEO Counattbe IRS for the
first time so far as the record before the Court shdseeECF No0.60-18 at 2.

10.  On April 25, 2014 she filedn administrativeomplaintwith the IRS 1d. IRS
Case 140135. Sk alleged the existence ohastile working environment based on a co-
worker’s striking her on her hand and upper armgworker’s yelling at herand a ceworker’s
saying that he or she did not want to babysit I8&eDeclaration of Emily Urban, Semi
Counsel with the Office of Chief Counsel, Internal Revenue Service. ECF No. 60-17 at 2.

11. By June 201Ms. Padillahad submitted 41 “Reasonable Accommodation
Requests” (“RAR’s”). The majority of the RAR’s consisteccomplaintsabout discriminatory
and hostile contact by Moore, Walker, Robinson and Evans; requests for changes in the
workplace to deal with the hostile environment created by those individuals; and regbests t

moved to locations not near those individuals.

! According to Ms. Urban, Ms. Padilldtimately filed four administrative complaint$ discrimination
with the IRS that progressed to the stage of her requesting a hearingaineE©C administrative
judge: 14-0135 (described in the above paragraph); 14-0659 (concernregumests for reasonable
accommodations}15-0026 (concerning a midyear revievayd 151189 ¢oncerningcoworkers’ mocks,
threats, and inappropriate commentSICF No. 6017 at 22. Later in this order | note that the hearing
requesbn three of the four administrative complaints was revokeahblyEOC administrative judge due
to Ms. Padilla’sinability to participate.
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12. Ms. Padilla repeatedly statduht her disabilities did natffect her job functions
so long as the four individuals did not attack her with abusive outbursts and other misconduct.

13. Inits investigation of Ms. Padilla’s administrative complaint concerning her
RAR’s, the IRS asked Ms. Padilla to provide medical documentation of the nature of her
disabilities, the limitations they imposed on ek, and the need for and nature of any
accommodations that might permit her to perform her essential job functions. The discume
Ms. Padilla provided were incomplete, disorganized, and often unilaterally redacted by Ms
Padilla. The medical documentah that was submittedid not, in general, include any
recommendations for specific accommodations for her. An exception is a two-pagédrem
an urgent care clinic, in which a provider recommended, “It will help also if you caneiréamsf
another area away from the commanding officer who is part of the probeeECF No. 60-6.

14. On May 16, 201Ms. Padillareceived th&Commissioner’'siecision on hefirst
batch of RAR’s. She filed additional RAR’s, and on June 14, 201@dhamnissionecompleted
his review of all 41 RAR’s. @neof Ms. Padilla’s requests were granted, including
modifications of her work schedule, moving her to a desk farther away from the individuals she
perceived as hostile, and providing her with certain documents she requested. But nrost of he
requests were denied, many of them on the grounds that they were not actually requests for
reasonable accommodations of disabilities and were outside the scope of the RESR. |See
ECF No. 60-18 at 2-11.

15. On September 17, 2014 Ms. Péadilled her second administratie®mplaint
with the IRS. This one concerngite Commissioner'sienial ofmost of heRAR’s, andas |
notedsupran.l,it wasassignedCase N014-0659.

16. Ms. Padilla was recalled to work for the 2015 filing season in November 2014.

She reported on November 30, 2014, but the next day she left abruptly at 2:15 p.m. after
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reporting that one of her “triggers,” i.e., Moore, Walker, or Robinson, had screamed &hiser

was not a unique event. Ms. Padilla would often leave work abruptly, reporting symptoms such
as hypoxia and tachycardia due to being “triggered,” often by actions by Moore, Walker, and
Robinson. Shehad numerous absences.

17.  On February 12, 2015 Ms. Padilla’s Territory Manager, Kathryn ettt her a
letter stating that she must report to work or provide appropriate documentation as to why she
could not; that continued absences could resultnmoval (termination)and that, while she had
provided some documentation excusing individual absences, she had not provided
documentation to support the need for continued absences. ECF R¢@D66kration of
Kathryn Lett) at 7.

18.  On March 27, 2015, Ms. Lett informed Ms.dill in a letter that she was
recommending termination of her employment based on excessive absences betwegdJanua
2014 and March 21, 2015. ECF No. 60-15 at TFBe letter reportethatduring that periodvs.
Padilla had worked only 177.5 hours of approximately 1,384 hours exptwiethere was no
foreseeable end to the excessive abseaoesthat her positioas a seasonflfAS required that
she be available for duty on a regular full-time basis during her selboli.reminded Ms.

Padilla that she had acknowledged receipt on February 1%, s. Lett’s letter ofFebruary
12, 2015 in which sheraswarned that continued absences could result in remdisil Lett
added hat because of the absencesM$) Padillawas unable to assist customers in a high
traffic office; (2) other employees’ workloadsere increased?2) the number of taxpayers who
could be assistedas decrease@) wait timesfor taxpayersn the Denver TAC were increased;
(5) Ms. Padilla’spresence at work wheshe did work was often disruptive to operatjd6¥she

was unable to work without constant direct supervision; (7) she had not completed hey traini



and often did not remember how to do the job working with taxpageds(8)no alternative to
termindion would improve the situation in light of past warningg. at 3-4.

19. On May 17, 2013Ms. Padilla filed the first of what would ultimateigcome five
complaintdfiled with the U.SOffice of Special Counsel (*OSC”), a federal agency created to
proted federal employees from certginohibited personnel practicek this complaint KA -
15-4036, she claimedapparently for the first timép be the victinof retaliation forengaging in
whistleblower activities. SeeECF No. 60-22 at 3.

20. On May 26, 2015 Ms. Padilla filed her second OCS complaint. In this complaint,
which was not assigned a number, she accused Moore, Walker, Robinson and Evans of a variety
of wrongs including spanking her, striking handinsulting her kosher foodld. at 6.

21. On May 26, 201%/s. Padillaalso contacted an EEO official with the Department
of the Treasury to initiate tHeepartment’'EEEO precomplaint processoncerninglleged
discrimination based omce age sex, andlisability, as well asharassment and removal. ECF
No. 60-20 at 1.

22. OnJune 11, 2015 Ms. Padilla filed her third OSC comp(drit-15-4449),
accusing Mr. Moore of retaliation against her for whistleblowing activities halteaging
various other personnel actions including denial of leadership and promotion opportl@ies
No. 60-22 at 4-5.

23. OnJune 18, 2018 the IRf8ceptedMs. Lett’'s recommendatioior Ms. Padilla’s

removaland maeher removal effectiven June 26, 2015ECF No60- 22 at 5 The letter

2 ECF No. 60-22 is an “Election of Remedies Order” that was issued by Depadfithe Treasury
Administrative Judge Evan J. Roth on December 7, 2016. | will discuss thataieden lthis order.
Judge Roth made substantial effort to prepare a chronology of Ms. Padilla’s OSC cimgpéand MSPB
appeals, and | have found his order helpful in putting together the chronology irdthis o

3The IRS sustained eight of the 17 specifications of excessive absences hMted étt's letter
recommending terminatiorid. Some or the othespecifications apparently wecenverted from



informed Ms. Padilla thathe could appeal to tiderit System Protection Board (“MSPBt
“Board”).* If she allegedhat retaliation for whistleblowmwas a basis for her remoytien
she could eithefa) appeal to thtMSPBor (b)file a grievancehrough the negotiated grievance
procedure, ofc) file a complaintseeking corrective action frothe OSCwith the option of

filing an Individual Right of Action (“IRA")appealo the MSPBIf the desired action by the
OSCweredenied ECF No0.60-22 at 5.

24.  After her removal Ms. Padilla applied for several other positions within tBe IR
and the Department of the Treasury but was not offered any of those positions. In heerespons
to the pending motion for summary judgment Ms. Padilla stateshbatempted to complain
about her non-selection, but a woman named Tonica Pitman told her she was blacklisted. She
adds that her “gut instinct” was that Ms. Pitman was like her “triggers,” i.e.,éMiédalker, and
Robinson, and that “Ms. Pitman refused to accept the EEO complaint because of MssPadill
‘Southern European’ race.” ECF No. 62 at 13.

25. On dune 23, 2015 Ms. Padilla filed her fourth complaint with the OSC,
which was not assigned a numb&eeECF N0.60-22 at 5. In this complaint slagain
challenged her removal basedwhistleblower reprisal SeeECF No. 60-22 at 5-6.

26.  OnJuly 10, 2018/s. Padilla filedan appeal with th1SPB, numbeDE-
0752-15-0483-I-1, challenging her removal. Althougither party has placed a copy of
Ms. Padilla’sappeal document in the record of this ¢a$md from other documents in
the recordhatthe appealvas based on whistleblower reprisal and not on discrimination.

For example, in & declaration, Ms. Urbastates that Ms. Padilla did not challenge her

Absence Without Leave to Leave Without Pay as an accommpadamtaettlementCompareECF No.
60-7 at 4, P18 with ECF No. 62 at 12, P12 andECF No. 63 at 5.

4 The MSPB is “an independent adjudicator of federal employment disputeetkner v. Soli68
U.S. 41, 44 (2012).



removal on EEO grounds but instead filed an appeal to the M3PB752-15-0483,
alleging that she had been wrongfully removed because of her disclosures under the
WPA. ECF No. 60-17 at 3. In an order issued by the MSPB on February 8, 2016, which
| will discuss laterthe Board described the appeal@sallenging her removal and
raising various affirmative defenses, including whistleblower reprisal unde8 £18
2302(b)(8) and reprisal for engaging in protected activity under several subsections of 5
U.S.C. § 2302(b)(9).” ECF No. 60-21 at 2. Those subsections do not concern
discrimination. Finally, as also discussed later in this order, the present poshee of
appeal, i.e., an IRA appEkfollowing an OSC complaint, is limited to the whistleblower
issue.

27.  On July 23, 2015 the Department of TreasuBES office emailed a
notice to Ms. Padilla indicating that because her EEO complaint (of May 26, 2015) had
not been resolvedt the precomplaint stage, she could file a formal complaint with the
Department of the Treasury within 15 days of receipt of the no€# No0.60-20. It
alsoindicated that if she did not file a complaint withi days but filed a complaint
later,she should attach an explanation as to why she did not meet the time requirements.
It further advised that if she believed she had been discriminated against baged on a
she could file a civil action in an appropriate U.S. District Court under the Age
Discriminationin Employment Act, provided that she informed the EEOC of her intent to
sue at least 30 days in advance of filing suit and within 180 days of the occurrence of the
alleged unlawful practiceld. at 1-2. There is no evidence in the record before me that

Ms. Padillapursued any of those optiops.

5Ms. Padilla states that she did not receive such a ndfloe EEO Counselor certified that it was
emailed to her.



28. On August 3, 2015 Ms. Padilla filed her fifth OSC complaint, challenging
wrongs by Moore and Walker and other personnel actions, including her removal. ECF
No. 60-22 at 6-7. It was not assigned a complaintbarm

29.  On September 2, 2015 Administrative Judge Roth isanéthitial
decision”dismissing her appeal numbRE-0752-15-0483-I-1 without prejudide He
found that the MSPB did not have jurisdictioecause helune 11, 201®SCcomplaint
encompassing her removal was pendaggwere two other OSC complaints also
challenging her removal for whistleblower reprisahdshe therefore neededéghaust
heradministrative remediest the OSefore pursuing an IRA appeal to the MSFRee
ECFNo. 60-21 at 3.

30. Ms. Padilla filed a petition for review of that dismisgéth the MSPB on
September 16, 2015.

31. On September 28, 2015, although Ms. Padilla’s employment had ended
three months earliethe Treasury Departmergleasedts final decisiordismissingVs.
Padilla’s administrativehallenge to the Commissioner’s decision on Ms. Padilla’s
RAR'’s. ECF No. 60-181In a 22pageorder issued by Mariam G. Harvey, Director,
Office of Civil Rights and Diversitythe Department foundyj that there was no evidence
on which a prima facie case of discriminatiorihe denial of her RAR’s could be
established on any of the grounds asseft®dhatmanagement provided legitimate,
nondiscriminatory reasons for its actions;tf@tMs. Padla had identified a number of
impairments that substantially affedimajor life activitiessuch asommunicating,

interacting with othersand working, and would be considered as an individual with a

6 “When a complainant appeals to the MSPB, ... the matter is assigned donemisArative Judge who
takes evidence and eventually makes findings of fact and conclusiomsoBatler v. West164 F.3d
634, 640-43 (D.CCir. 1999)(citing 5 C.F.R. 88 1201.41(b), 1201.})11
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disability; and(d) thatno one had said anything about her ability to perform her duties, so
she was a “qualified individual with a disabilitypit (e) management did not fail to

provide reasonable accommodations in respect to any of the 41 RAR’s submitted by Ms.
Padilla. Id. at 18-22. Ms. Padilla was advised of her right to (a) appeal to the EEOC
within 30 days of receipt of the decision; or (b) file a civil action in an appropriatedJni
States District Court within 90 days of receipt of the decision if she did not appleeal to
EEOC or(c) filed a civil actionwithin 90 days from receipt of the EEOC'’s final decision

if she did appeal, ) file a civil actionwithin 180 days from the filing of an EEOC

appeal if there has been no decisitth.at Bates Nos. USA _0005907-08.

32.  On November 14, 2015 Ms. Padilla filed another MSPB appeal, number
DE-1221-16-0081-W-1, based on whistleblower grouhds.

33.  On November 25, 2015 the OSC closed Ms. Padilla’s original OSC
complaint, i.e., the complaint filed May 17, 20\6A -4036).

34. On February 8, 2016 the MSPB reversed Judge Roth’s order dismissing
MSPB appeahumberDE-0752-15-0483-I-1. ECF No. 21. TMSPBfound that Ms.
Padillacould not have challenged her remaweherJune 11, 2015 complaifar earlier
OSC complaintspecause she had not yet been removed. The Board was unable to
determineon the record before it whether Ms. Padilla had challenged her removal in any
of the complaints she had lodged with the G&€r her removalandit remanded for

further proceedingsld.

"In hislaterElection of Remedies Ordéudge Rotltharacterizeadppeal numbeDE-0752-15-0483-I-1

as the MSPB appeal challenging Ms. Padilla’s removal and appeal nDE&21-16-0081-W-As the
MSPB appeathallenging adverse personnel actions other than her removal, even though the alg appe
relied on largely similar facts and circumstance€F No0.6022 at 2. The parties have not informed the
Court of the current status of appeal nunbEf1221-16-0081-W-1. Judge Roth mentioned that it was
pending as of December 7, 2016.
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35. At some point, the date being unknown to the, Treasury Department
determined thahedecision on Ms. Padilla’'s RARMat itissued September 28, 2015,
had been released in error becaudse Padilla hadequestd a hearing before an EEOC
administrative judge othe her RAR claim (140659)as well as théostile work
environment and migear performance revieadministrative claims she had filed with
the IRS 14-0135 and 15-0026. Urban Decl., ECF No. 60-17, at 2. I'm not sure what
happened to the fourth IR®Iministrativecomplaint. See suprat 3 n.1p

36. However, on August 24, 2016, EEOGministrativeJudgeKatherine
Kruse revoked Ms. Padilla’s hearing requests, finding that Ms. Padilla had a serious
mental illress that rendered her unatdeattend and participate in a hearing. ECF No.
60-19. The Department then re-issued the September 28, 2015 final agency decision,
although to the best of my knowledipe date of ressuance has not been provided to
this Court by the parties.

37. OnDecember 7, 201A8dministrativeJudge Roth on remand from the
MSPBin DE-0752-15-0483-1-1 issued the Election of Remedies Order. ECF No. 60-22.
He found that Ms. Padilla had challenged her removal in her fourth OCS claim (June 23,
2015), filed after she had been notified of her removal, and thus sledéféetd/ely
electedto pursue her remées initially at the OSGollowed by an IRA appeal. ECF No.
60-22 at 2, 5-6. However, he also found that Ms. Padilla had not been properly advised
of the consequences of the electiemhe gave her aapportunity to make a new

election, no later than December 14, 2dd&ween (a) an IRA appeabm the OSC to

81n the caption of his order Judge Roth labels the appeal as nDiEBE52-0483B-1 instead oDE-
0752-0483F-1, which had been its number until theindo not know why that change in the numbering
was made.
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the MSPBchallengingher removal based on alleged whistleblower retaliairoftn) an
adverse action appedirectly to the MSPB.Id. at 2. The order explained in detail the
nature angbroceduresdr the two options, including the jurisdictional requirements for
an IRAappeal Id. at 313. He explained that an IRA appe®buld focus on
whistleblower retaliation, whereas in an adverse action Ms. Padilla casgdveaious
affirmative defenses including discrimination in addition to retaliatidn.

38. On December 8, 2016 MBRadillasubmitted a document that appeared to
electthe IRA appeal ECFNo. 60-23.

39. On Decembet3, 2016 Judge Roth issued anothrelerasking her to
(clearly) elect between an adverse action and an IRA apfeatECF N0.60-24 at 11.
Ms. Padilla again elected the IRA appelal.

40. OnJanuary 19, 2017 Judge RatilaindeniedMs. Padilla’s IRAappeain
numberDE-0752-0483-B-or lack of jurisdiction He found that Ms. Padilla had failed
to establish jurisdiction because dhded to m&e and exhaust at the OSC a non-
frivolous allegation of a protecteuhistleblowerdisclosure. ECF No. 60-Z5He did
find that Ms. Padilla had exhausted four allegedly protected disclosures. He found that
she had exhaustele first two of hose disclosures in MSPB appeBlE£1221-16-0081-
W-1; the third in appeal #DE-0752-0483-1-1; and the fourth in appeal #DE-0752-0483-B-
1. However, he found that none of them, even construed in Ms. Padilla’s favor, was a

non-frivolous allegation He found three of the disclosures (numbers one, two and four)

9 A protected disclosure is a disclosure of information the claimantrralblyobelieves violates giaw,
rule or regulation, gross mismanagement, a gross waste of funds, an aluberdf/aor a substantial
and specific danger to public health or safety. 5 U.S.C. § 2302(b)(8).
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to be too vague and imprecise to qualify, and the other disclosure to be within the
category of an EEO claim rather than a protected whistleblower disclddugss.9-10.1°

41.  His order informed Ms. Padilla that she could petition for review by the
MSPB but alerted her that aettime the Board had only one member and could not act
on a petition for review until at least one additional mem@srappointed by the
President.ld. at 1415. Alternatively, she could seek reviewaifiederal circuit court.
Id. at 1920.

42. OnJanuary 23, 2017 Ms. Padilla filed a petition for review by the MSPB.
ECF No. 60-26.

43. However, the MSPB has been unable to act on the appeal to this date. The
MSPBis comprised ofhree members, and a quorum is two memb®/een Ms. Padilla
filed her petition for review of Judge Roth’s second dismissal order on January 23, 2017
the MSPB still had only one member. According to the MSPB website, the MSPB
continued to have only membiarough February 28, 202@hen that member’s term
expired, leaving it with no members. The MSPB apparently still had no members as of

January 24, 2020Seehttps://federalnewsnetwork.com/workforce/2020/01/lack-of-

guorumhits-3-yearmark-atmspbwith-no-clearendin-sight/ Therebre, he petition

for review is stillpendinguntil theMSPB @n act on it.

10'Ms. Padilla’s allegations of protected disclosures in her Amended @omiplthe presentase are not
particularly clear eitherShe alleges that she was bullied, presumably by the Afiman-American
senior ITAS’s to “officially rubber stamp W-2 énscripts for illegal immigrants from all over the world,
e.g., Kenya.” ECF No. 13 at 1173. And, “Social Security numbers of legitimate Americans were
obtained on the black market by identity thieves to work past their gregsi eapiration, according to
Officer Pabilla’s [sic] confidential informant.’Id. P74. But the record contains no evidence that she
reported these alleged facts to IRS management and was removed in refaliagporting them.
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44.  Ms. Padilla filed her Complaint in th@esent action on September 7,
2018. ECF No. 1. She hamscefiled three amended complaints. ECF Nos. 5, 10 and
13. OnJuly 12, 2019 defendant filed a motion to dismissvhistleblower claim for
lack of subject matter jurisdiction. ECF No. 40. | denied that motion, ECF No. 61, but in
the meantimedefendant had filed the pending motion for summary judgment.

II. STANDARD OF REVIEW

A. Summary Judgment The Court may grant summary judgment if “there is no

genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). The moving party has the burden to show that there is an absence of
evidence d support the nonmoving party’s caseelotex Corp. v. Catretd77 U.S. 317, 325
(1986). The nonmoving party must “designate specific facts showing that there is a genuine
issue for trial.” Id. at 324. A fact is material “if under the substantive ikai& essential to the
proper disposition of the claim.Adler v. Wal-Mart Stores, Incl144 F.3d 664, 670 (10th Cir.
1998) (citingAnderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986)). A material fact is
genuine if “the evidence is such that asm@able jury could return a verdict for the nonmoving
party.” Anderson477 U.S. at 248. The Court will examine the factual record and make
reasonable inferences therefrom in the light most favorable to the party opposingsumma
judgment. Concrete Work of Colo., Inc. v. City & Cty. of Denye36 F.3d 1513, 1517 (10th Cir.
1994).

B. Pro Se Litigants. When a case involves pro se litigants, courts will review their

“pleadings and other papers liberally and hold them to a less stringent standard than tieokse dra
by attorneys.”Trackwell v. U.S. Gov,472 F.3d 1242, 1243 (10th Cir. 2007). Neverthel¢ss
not “the proper function of the district court to assume the role of advocate for the pro s

litigant.” Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). A “broad reading” of a pro se
14



plaintiff's pleadings “does not relieve the plaintiff of the burden of allegingceiffi facts on
which a recognized legal claim could be basdd.” Pro se parties must “follow the same rules
of procedure that govern other litigantNlielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994)
(internal quotation marks and citations omitted).
ANALYSIS AND CONCLUSIONS

In her most recent Amended Complaint, which is now the operative complaint, Ms.
Padilla asserts three claims: (19lation of § 501 of the Rehabilitation Act, 29 U.S.C. § #91;
(2) employment discrimination in violation of Title VIl of the Civil RightstAd2 U.S.C. 88§
2000e, et sed Title VII"); and (3) violation of theWhistleblower Protection Act, 5 U.S.C. §
2302(b) (“WPA"). ECF No. 13 at 4. | will address these claimafter firstbriefly discussing
theunique system created by Congress forpitmeection of federal employees.

A. The Civil Service Reform Act

The Civil Service Reform Act of 1978, 5 U.S.C. 8§ 1101 et seq. (“CSR&tablished a
comprehensive system for reviewing personnel action taken against fede@feaslUnited
States v. Faustd@84 U.S. 439, 455 (1988Agency actions that are reviewable under this
system areemovals, sspensions for more than fourteen days, reductions in grade, reductions in
pay, and furloughs of thirty days or less. 5 U.S.C. 8§ 7512(1)-(5). If the agency’s final action is
adverse, the employee may appeal to the MS&& Elgin v. Soli§67 U.S. 1, 6 (2012).
However, except in cases where the employee has a right to appeal directly tdPBedk&S

must seek corrective action from the OSC before seeking corrective aotiothiz Board. 5

1 The printed form used by Ms. Padilla for Wenended Complaint asserts a violation of the Americans
with Disabilities Act, as amended, 42 U.S.C. 88 12101(*“ADASgeECF No. 13 at 3. However, § 501
of the Rehabilitation Act “is the exclusive remedy for [a federal eyaag claim of disability
discrimination.” Widacak v. Potter81 F. App’x 721, 723 (10Cir. 2003) (unpublished).
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U.S.C. 8§ 1214(a)(3)Judicial review of decisions of the MSPB is in the United States Court of
Appeals for the Federal Circuit. 5 U.S.C. § 7703(b)(1).

If, however, the employee claindgscrimination in violation of a federal anti
discrimination statutehe CSRA procedure is somewhat differetw/hen an employee
complans of a personnel action serious enough to appeal to the siSRBleges that the action
was based on discrimination, she is said (by pertinent regulation) to have brought a ‘mixed

case” Kloeckner568 U.S. at 45 (emphasis in original). In mixed cases the employee has
several options. She can file her complaint with the agency, and upon receiving a fina advers
decision, appeal to the MSPB. Or she can skip the agency complaint and proceed directly to the
MSPB. Or she can file her complaint with the agency, and upon receiving a final adverse
decision, sue in district court (thus bypassing the MSPB appeal). If she electsithethat
culminates in an MSPB decision, she can either seek fiatiministrative review by the EEOC

or obtain judicial review of the MSPB decision in district couid. at 45.

B. Plaintiff's WPA Claim .

Removal is an adverse employment action squarely covered by the G&RRadilla
challenged her removai a sees of complaints filed with the OS&hd in an appeal to the
MSPB. Herfirst postrevocation OSC complaint was filed on June 23, 2015, just five days after
the agency’s termination decision was made. Despite having done so, Ms. Padilla soon
thereatfter filed amppeal to the MSPB, numbBE-0752-15-0483-1-1.Ms. Padilla asséed that
she was removed in retaliation for making disclosures protected by the WPA. Although in the
past she hadomplained o¥arious forms ofliscrimination she did not assert discrimination as
an additional basis for her challenge to her reriovaither theOSC complaints or the MSPB
appeal. That is significant, because, as | have noted, that would have put her in the &seXed c

category with a different set of options.
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The MSPB appeal went first fadministrativeJudge Roth for a potential hearing.

However, he found that the MSPB did not yet have jurisdiction because Ms. Padilla had filed an
OSC complaint challenging her removal before she filed the MSPB ajppéat was still

pending. He mistakenly cited an OSC complaint that Ms. Padilla had filed before the final
decision to remove her had been made by the IRS, which resulted in the Board’s remand order

On remand he found that Ms. Padilla’s June 23, 2015 OSC comp&snhade after the
removal decision and that it constitut@delectionto pursue the OSC route rather than a direct
appeal to the MSPB. However, he also found that Ms. Padilla had not been adequately informed
about the difference between the two options,l@ndave her another chance to make an
election of remedis, this time after explaining the choices and their ramifications to her. She
again elected the OSC route.

Ms. Padilla did not obtain relief from the OSC, so the next step was an IRA appeal to the
MSPB. The appeal again went first to Administrativelde Roth, and once again he found that
the MSPB did not have jurisdiction — this time because she had not exh@ustedOSCeven
one non-frivolous claim that her removal was motivated by WPA reprisal.Pitilla was
advised of her remedies at this stage, and she chose to petition the MSPB for reuigye of J
Roth’s jurisdictional order. For reasons beyond her control, i.ebjzhereinability of the
political process to appoint at least two members to the MSPB for more than threeantea
counting,Ms. Padilla’s petition is stucdk the MSPBat this time Once the MSPB caarct, if its
decision is adverse to Ms. Padilla, she will have the right to obtain judicial reviae ketleral
Circuit.

Ms. Padilla filed at least two other MSPB appeas | have mentioned, neither party
has informed this Court of the present status of numBet221-16-0081-W-1, also based on

alleged whistleblower disclosures. Judge Roth mentioned Hléasion of Remedies Order that
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Ms. Padilla hadlso filed a “norselection appeal,” number B&43-17-099-1-1. ECF No. 22 at
2, n.1. | have no information about the current status obfhfzalkither If those appeals are
still pending, then they presumably are awaiting action by the MSPB, just as in ridiEber
0752-15-0483-1-1DE-0752-15-0483-B-1

However, one thing is clear. The CSRA preempts free-standing complaints obwiolati
of the WPA. See, e.g., Steele v. United StatésF. 3d 531, 533 (10Cir. 1994);:Ryan v. Daley,
511 F. App’x 687, 690 (¥0Cir. 2913) (unpublished). Ms. Padilla’s WPA claim in the present
case is a frestanding claim in the district court. Accordingly, it is preempéeudl this Court
lacks subject mattgurisdiction as to it

C. Plaintiff's Rehabilitation Act Claim.

1. Timeliness

On September 17, 2014 Ms. Padilla filed an administrative complaint, number 14-0659,
about the denial of the majority of her RARW/hile that administrative complaint was pending
she requested a lreay by an EEOC administrative judg@&he parties haveot provided the
date, but it had to be before September 28, 2015 when the Department issued its final agency
decision on the administrative complaint, because defendant has acknowledgedfithat the
agency decision was erroneously issued while the request for a hearing was pending. When the
request for a hearing was revoked on August 24, 2016 due to Ms. Padilla’s inability to participate
in a hearing, the September 28, 2015 decision was reissued. The exact date of edissuaotc
been provided.

In the September 28, 2015 decision Ms. Padilla was notified of her appeal rights. She
was informed that she had a right to (1) appeal to the EEOC within 30 days; or (2) taville a ¢
action in district court within 90 days if she did not appeal to theE&Eor (3) to file a civil

action in district court within 90 days after receipt of the EEOC'’s final decisioppmead or (4)
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file a civil action in district court within 180 days from the date of filing an EEQ&2alpf there
has been no final decisidry the EEOC.Id at Bates USA _00005907-08. The notice appears to
be consistent with 42 U.S.C. 82000e-5, incorporated in the Rehabilitation Act by 29 U.S.C. §
794a.

There is no evidence in the record that Ms. Padilla filed an appeal with the EEEOC aft
receiving the September 28, 2015 decisennitially issued or after it was-resued. If not,
then obviously she did not file this civil action within 90 days thereafter. Howesfendant
does not assert in its motion for summary judgment thaRémabilitation Act claim, which is
based on the denial of her RAR’s, was untimely. | will not base my decision on an issus that ha
not been raised or briefed. | simply note that there appears to be a timeliness iss

2. Merits.

In order to establish a claim for violation of 8 501 of the Rehabilitation Act, a plaintif
“must demonstrate that (1) she is a handicapped person within the meaning of the 3het;i$2)
otherwise qualified for the job; and (3) she was discriminated against betdhsénandicap.”
Woodman v. Runyof32 F.3d 1330, (#0Cir. 1997) (citingPushkin v. Regents of University of
Colorado,658 F.2d 1372, 1386-87 ({@ir. 1981)). Defendant concedes, for present purposes,
that Ms. Padilla is aandicapped person. However, it argues that she is not qualified to perform
the essential functions of the job. ECF No. 60 at 10.

Whether a person with a disability is qualified is determined by applying pawadest:
“(1) whether the individual can perform the ‘essential functions’ of the job, antin@)
whether a reasonable accommodation would allow the individual to perform those egdentia
functions.” Brockman v. Wyo. Dep’t of Family Ser342 F.3d 1159, 1168 (fCCir. 2003).

Defendat argues that “Ms. Padilla suffers from psychological and physical ailmentadkatit
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impossible for her to serve as a frdine, in-person customer service representative, no matter
what accommodations she might be provided.” ECF No. 60 at 10.

In its final agency decision, initially issued on September 28, 2015, the Department of the
Treasury determined that Ms. PadiNas a qualified person with a disability. ECF No. 18 at 19.
Developments in the four and oheal years since that time havésed questions about the
continued viability of that finding. Notably, on August 24, 2016 a@EERdministrative law
judge found that Ms. Padilla was seriously mentally ill to the point that she was unable to
participate in a hearing. In appearancesyncourtroom Ms. Padilla has had significant
difficulties communicating, doing so only with the help of an assistant and a machine that
converts typed statements to a robotic voice.

| cannot envision étw Ms. Padillacould serve as ftont-line, in-person customer service
representativéen 2020, which is what an ITAS does. Nor Basprovided any evidence that
there isanother position within the Department for which she is qualified and that she could
perform with a reasonable accommtola. Nevertheless, the Departmetd find thatMs.

Padilla wasa qualified person with a disabilitgnd | find that that isudficient evidence to create
a genuine dispute of material fact concerning her qualifications.

| do not, however, find thahere is a genuine dispute of material fact as to whether the
denial of her RAR’s wamotivated, in whole or in part, by discriminatibacause of her
handicaps.The Department’s final agency decisiatites in detail the findings first of the
Commissioer and themf the Department’s Office of Civil Rights and Diversity each of Ms.
Padilla’s 41 RAR’s. ECF No. 60-18. Regarding “Disparate Treatment,” the Degpdirfiound,

The first issue to be decided is whether management was motivated by

considerabn of Complainant's race, color, national origin, sex, religion, age, or

prior protected activity when it denied her RARs. Complainant made vague

contentions about bias on some bases by her four co-workers, but she did not

explain how they were involved in the decisions on her RARs, and no evidence of
any such involvement is in the record. Of more importance, Complainant did not
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even contend that the managers or the RAC took any of the alleged bases of
discrimination into consideration when making their decisions, and she did not
contend that any employees of other protected groups had filed similar RARs and
were treated in a mofavorable mannerWe realize that the use of the RAR
process is a form of protected activity, and even though Complainant submitted
many RARs, there is nothing in the record to show that the RAC or the managers
took any inappropriate actions while continuing to process and make decisions on
the requestsin summary, there is no evidence upon which a prima facie case of
discrimination can be established.

Id. (emphasis added).

| find that Ms. Padilla has come forward with no contrary evidence in thenpiesse,

i.e., no evidence that the denial of her RAR’s was the result of unlawful discroniodany
kind. It does not appear that she contends otherwise.

Of course, the denial of a reasonable request for an accommodation of an employee’s
disability is itself unlawful. But, having studied the Department’s response to each of Ms.
Padilla’s 41 RAR’s, | find that its responses were reasonable, and that Mk&a Raslicome
forward with no evidence that creates a genuine dispute about that. Specifically,

e There is no evidence that it wasreasonable for the IRS to declimer requesttdo move

or reassign theenior ITAS’swhom Ms. Padilla accused of harassing H&eeRAR

numbers 1,4, 19, 25, 26, 31, 33. Such requests do not appear to fall vathiaahing

of requests for a reasonable accommodation of a disability. Moreover, the agency

investigated and found no evidence that those individuals were harassing her.

Nevertheless, it sustained her request to move her to a desk farther away feom thos

individuals.

e The agency approvdter requests for leave or time @if2013 and 2014 (until it
ultimately removed her for excessive absences). It denied requests to ratlpgcsnt
leave dating back to 2015eeRAR number 2. There is no evidenndhe record that

the denial was unreasonable.
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e A request that she not be retaliated against for submitting RAR’s is not an S&R.

RAR number 3.Moreover, there is no evidence that she was ever retaliated against for
submitting an RAR.

e There is no evidence that Ms. Padilla’s requests to be reassigagdrom the harassing
conduct of the “triggersivereunreasonably denied. In fact, even thotighagency’s
investigation found no evidence of harassment by the co-workers, her request to be
moved to a workspaaewvay from the alleged harassers was grang#RAR'’s 5, 8,

13, 21, 24, 29 A related requediy Ms. Padilla to movler and a serviceog to a

specific office that was already set up with specialized equipment to provideeremot

video service to taxpayers who did not have access to a Taxpayer Assistance Center (and
employees servicing those taxpayers), RAR number 34, was unreasonable, but again, she
was granted a move to a new workspace.

e Requests to notice the nexus between RAR’s and workplace injuries or occupational
illnesses were not, in fact, RAR'SeeRAR numbers 7, 11, 12, 20 and 23.

¢ Requests for access to documents and explanations related to leave requesis were
requests for reasonable accommodation of her disabilities as such. Neverdiaes
was provided the informatiorSeeRAR numbers 9, 10, 14 and 18.

e Severabf her RAR’s related to a service animal. Although Madilla apparently
provided no medical evidence that a service animal would be a reasonable
accommodation for her disabilities, the agereyognized a request for a service animal
as reasonable amplanted her request for leave to train a service dog. It denied her
requests for the agency to pay for the dog and for vests or other personal items for the
dog. The agency was unaware, and this Court is likewise unaware, of any authority

requiring the employer to pay these coS$eeRAR’s 14-18.
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e Arequesthat she be given a pseudonym to hide her identity from taxpayers who might
wish to cause her harm was initially denied because she did not identify any such
taxpayers. She then clarified that it wasn’t “taxpayers” but was thesamoe ITAS's
Obviously, a pseudonym wouldn’t hide her identity from them. This RAR was not a
legitimate request for an accommodation for her disabilities and, frankly, tteneftect
that Ms. Padilla either did not understand the procEseRAR number 27.

e An isue that has come up again in the present lawsuit was the office temperature. In
RAR number 28 she requested that the agency set the office temperature at 77 degrees
because of her Atrovent medication (she apparently later modified this to &eriye
degrees). Setting aside that she provided no evidence that Atrovent must be kept ina 77-
degree environment (or how that heat would affect other employees), the agency
responded that OSHA recommends office temperatures in the range of 68-76 degrees,
and tle agency complied with that. The initial RAR was unreasonable, and the clarified
RAR was moot.

e RAR number 32 requested the appointment of an “interpreter.” This would be an
individual who would communicate with taxpayers when she was unable to sgetak du
stress caused by -aorkers. She provided no medical documentation that she needed
such an accommodation or that it would be an effective accommodation, and therefore, it
was denied. | do not find that to be unreasonable. Morelovaye indicatedhat Ms.

Padilla has had a great deal of difficulty communicating in the courtroom and has had to
use a machine that translates typing into words. Hevar&ers have never been in the
courtroom with her. | absolutely sympathize with her condition. | Bat'’t find it to be

unreasonable to deny a request to incur the expense of hiring an additional person to be
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available to serve as an “interpretat'times whems. Padilla wagxperiencing stress,

particularlywithout any supporting medical information.

e Arequest to have an Initial Assistance Representative screen taxpayers assigsied t
Padilla to avoid triggers related to her disability was denied because Ms. Palditz di
identify triggers associated with taxpayers, or how taxpayers coulddensdr
effectively, nor again did she provide any supporting medical information. The denial
was not unreasonabl&eeRAR number 35.

e Finally, RAR numbers 36-41 (requesting production of certain emails and passwords to
access emails, the full name dBeoup manager, pre-paid envelopes, replacement of
complicated words in other RAR'’s, and disallowing certain individuals from handing
personal property items to prevent “degradation” of chains of custody were deemed
outside the RAR process. | agree.

In sum, having studied the Commissioner’s and the Department’s Office of Civil Rights
and Diversity’s responses to Ms. Padilla’s numerous RAR’s, and the evidence or lack of
evidence produced in the present case, | find that Ms. Padilla has not shown ¢hiataher
genuine dispute of material fact concerning whethemDepartment’s responses were
unreasonable, let alone motivated by discrimination. Accordingly, | conclude as aohktte
that Ms. Padilla’s claim under the Rehabilitation Act mustiisenissed

D. Plaintiff's Title VII Claim .

1. Failure to Exhaust.

To begin, Ms. Padilla’slaim that her removal was in violation of Title \&bpears to be
procedurally barred. A Title VII claim must be exhausted at the administrativdfoee this
Court may review it.See Dossa v. Wynrig29 F.3d 911, 913 (10Cir. 2008). To exhaust a
Title VII claim, a federal employee must “either fdea EEO complaint with the employing
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agency or appeal directly to the MSPBCbffman v. Glickmar828 F.3d 619, 623 (0Cir.
2003).

Ms. Padilla did not file a direct appeal to the MSPB concerning alleged disdionina
based on her race, national origin, sex, age, or othefviés.to whether she exhausted her
Title VII claim by filing an EEO complaint with the agency, | have found that Ms. [Ratid
initiate “the EEO precomplaint process” on May 26, 2015, alleging discrimination based on
race, ag, sex, and also claiming that she was harassed and removed (although she had not yet
been removed) due to discriminatioBeeECF No. 60-20. The complaint was not resolved in
the agency, and she was notified of her right to file a formal EEO complaint witheheya
She did not do so.

| acknowledge Ms. Padilla’s statement in her response to the pending motion tidt she
not receive the notice (although the notice certifies that it was emailed to her\eBut €he
did not receive the noticd that time, the notice states that a complainant can still file an EEO
complaint with the agency after the deadline expires together with an explanatioy stevdid
not meet the notice requirements, and the Department will evaluate that inbormbén
deciding whether to accept the complaint for investigatldn.Ms. Padilla did not submit an

EEO complaint to the Department out of time even after the notice was produceccaséhis

12 earliernoted that Administrative Judge Roth indicated in a footnote in hisiteaft Remedies Order
that Ms. Padilla had filed a “neselection appeal,” number B#43-17-099-1-1. ECF No. 22 at 2, n.1.
If that was a direct appeal to the MSPB from hdufaito be selected for other positions within the IRS
and the Department of the Treasury following her remeesd,suprat 7, P24, then that appeal might

also be held up awaiting MSPB action. The parties have not provided me with amaiigarabouthe
current status of that appeal. If that apmeaicerned something eldben suffice it to say that Ms.
Padilla has provided no evidence that her selection was the result of discrimination. ridesertion in
response to the pending motion that Bhd a gut feeling that Tonica Pitman was biased due to Ms.
Padilla’s Southern European race is not evidence.
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2. Merits.

Title VII claims are proven either with direct evidence of discrimination or thrdolg
burden-shifting framework dflcDonnell Douglas Corp. v. Gree#11 U.S. 792 (1973). Ms.
Padilla has provided no direct evidence of discrimination by the IRS or fheartbeent of the
Treasury. Under thielcDonnellframework, she must first establisiprama facie case of
discrimination. Barlow v. C.R. England, Inc703 F.3d 497, 505 (0Cir. 2012). Ms. Padilla
hasallegedthather fourAfrican Americanco-workers Moore, Walker, Robinson and Evans,
harbored racial bias against li@sed orer being an “American” and “Spanish.” | find that
those vague and conclusory allegations are not evidence of racial or national origin
discrimination by the IRS or the Department of the Treasury. Reading her pleadings very
liberally in deference to her pro se status, those allegations could be viewed aag@ema
evidence of a hostile work environment.

But even assuming that Ms. Padilla has done enough to meet the printasacie
element, the defendant has clearly articulated a legitimate nondiscriminasoy fea
terminating Ms. Padilla’'s employment, i.e., her excessive absences. Theofasdsning her
huge numbers of absences during 2014 and the beginning of 201batskle was warned that
continuation of that pattern could result in removal, and the fact that it continued are uddispute
Although arguably she might have been qualified to do the job, the simple fact is that she was
not doing the job. Ms. Padilla has come forward with no evidence showing that the given reason
for removal was pretextual. | find that it is beyond any genuine dispute that Ms. Padilla’s
employment was terminated because of her excessive absences.

Accordingly, on both substantive and procedural grounds, | conclude that her Title VII

claim must be dismissed as a matter of law.
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ORDER
For the foregoing reasonsfdndarns motion for summary judgment, ECF No. 60, is
GRANTED. This civil action is dismissed with prejudic@s the prevailing party defendant
may, if it wishes, file a bill of costs, to be taxed by the Clerk pursuant to Fed. R. Civ. f1p4(d
and D.C.COLO.LCivR 54.1.

DATED this 13h day ofApril, 2020.

BY THE COURT:

T ebspatorm

R. Brooke Jackson
United States District Judge

27



