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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 18-cv-02559-RBJ

UNITED STATES OF AMERICA, and
THE STATE OF COLORADO,

Plaintiffs,
V.
K.P. KAUFFMAN COMPANY, INC.,

Defendant.

ORDER

This matter is before the Court on defendam. Kauffman Company, Inc.’s (“KPK”)
motion to dismiss. ECF No. 11. For the masdiscussed below, the motion is DENIED.
|. BACKGROUND
The plaintiffs in this civil lawsuit are the federal Environmental Protection Agency
(“EPA") and the Colorado Department of Pulilealth and Environment, Air Pollution Control
Division (“CDPHE").! Both entities are acting througretauthority of their respective

Attorneys General. Plaintiffs allege illegahissions of volatilerganic compounds (“VOCs”)

! The parties refer to Colorado Department of Public Health and Environment, Air Pollution Control
Division as CDPHE. The Colorado regulatiofers to this entity as the “Division.See5 Colo. Code
Regs. § 1001-1:1 (2019). According to the regutati@DPHE acts as staff for Colorado’s Air Quality
Control Commission (“AQCC”), which oversees Coloradaisquality program pursunt to the Colorado
Air Pollution Prevention and Control Act (“APPCA”)d. Because the Division—or CDPHE as | refer
to it throughout this order—works as staff foe thQCC, | treat the Division and the Commission as one
party and collectively refer to it as CDPHE to avoid any confusion.
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from KPK’s hydrocarbon liquid stage tanks in violation of thfellowing: (1) the federal Clean
Air Act (“CAA"), 42 U.S.C. 8 7413(b); (2) th€olorado Air Pollution Prevention and Control
Act (“APPCA”), Colo. Rev. Stat. 8§ 25-7-10(3) Colorado’s federally approved State
Implementation Plan (“SIP”); and (4) Colai@s Air Quality Contrd Commission Regulation
Number 7 (“Regulation 7”). Conhgint, ECF No. 1 at 712-3.

KPK is a privately held companyhdquartered in Denver, Coloradd. at 13. KPK
specializes in hydrocarbon ligland natural oil and gas prartion and exploration in the
Denver-Julesburg (“D-J") Basin, primarily the Wattenberg Field in Adams and Weld
Counties.Id. at 1913-14. KPK owns and operates hundoédd and gas facilities in the D-J
Basin. Id. at 14. In 2016, in the D-J Basimiaé, KPK produced approximately 272,643 barrels
of hydrocarbon liquids and 1.9 billiaubic feet of natural gadd. at 114. KPK stores its
hydrocarbon liquids—better known as conddasor crude oil—in storage tankil. at 3.

These tanks are grouped inrfkabatteries”; KPK owns and operates 124 such batteries in the D-
J Basin that the company has certified as beargrolled to comply with the Colorado SIP and
Regulation 7’s system-wide VOC reduction requiremeldsat 114, 6.

In September 2016 plaintiffs informed KPK of its noncompliance with the CAA,
APPCA, and Regulation 7 by issuing KPK a Compliance Advistityat 11. The EPA and
CDPHE later filed formal Noticegf Violation in March 2018.1d. Following the issuance of the
Compliance Advisory and lateragiNotices of Violation, plaintiffs met with KPK several times
between September 2016 and October 2018. E€€A Nat 5. Then, in October 2018, without
issuing a final agency order, plaintiffs filedghawsuit alleging illegaémissions of VOCs from

41 specific tank batteries owed or operated by KPK.



Plaintiffs developed its factual basis foetbomplaint following a fie-year investigation,
spanning from 2013 to 2018. Between Seen2013 and April 2015, CDPHE inspectors,
using infrared cameras, observed emissiod8 @aank batteries located in the 8-hour Ozone
Control Are& Id. at 158. Then, on December 9, 2015REE issued a Compliance Advisory
to KPK in which it identifiedviolations of Regulation 7 at those same 18 tank batteliest
159. The following year, on June 21, June 30, and July 22, 2016, EPA and CDPHE inspectors
conducted three joint inspectioos 19 KPK tank batteries; th@@spections resulted in
observed VOC emissions at 12 of the 19 tank battelibst 162. In totalbetween September
13, 2013 and February 22, 2018, federal and stapectors conducted inspections at 153 of
KPK’s tank batteries, resulting in observatia@id/OC emissions 59 times at 41 unique tank
batteries.ld. at 162. These 41 tank batteries aedidy “AIRS ID” and facility name in
Appendix A to the complaint. App. A, EQ¥o. 5. Moreover, in August 2015, EPA requested
information from KPK regarding its Vaporo@trol Systems at KPK’s 124 tank batteriéd. at
163. Based on KPK’s responses to EPA’s retgjeePA and CDPHEoocluded that KPK's
equipment and operations were in viaatof federal and state regulationd. at 163.

As a result of KPK’s alleged wrongdoing, plaiistsued on four counts. Claims one and
two are joint federal-state claims assegtviolations of Regulation 7, 88 XII.C.1.b and
XIl.C.1.a, respectivelyld. at 1167—-78. Claims three afodir are CDPHE-only claims for

alleged violations of numerowsgctions of Regulation 7d. at 179-90. Shortly after plaintiffs

2 The SIP-approved Regulation 7 sets requirement¢®@C emissions for oil and gas operations in the
“8-hour Ozone Control Area.” This area includatams, Arapahoe, Boulder, Douglas, and Jefferson
Counties; the Cities and Counties of Denver and Bradifand portions of Larimer and Weld Counties.
ECF No. 1 at 7144-45.



filed its complaint in October 2018, defendant filed a motion to dismiss. ECF No. 11.
Defendant also requested hearing on the matiatismiss, which | granted. The Court heard
oral arguments from all parties at the March I, @hearing. My legal conclusions are set forth
in this order.
Il. STANDARDS OF REVIEW

Defendant argues that the first three clamsst be dismissed per Fed. R. Civ. P. 8 and
12(b)(6). ECF No. 11 at 2. Under defendattisory, once the Court dismisses the federal
claims, claims three and four must be dismissed per Rule 12(j(1).

A. Rules 8(a)(2) and 12(b)(6).

Fed. R. Civ. P. 8(a)(2) requirdsat a pleading stating a clafior relief contain “a short
and plain statement of the claim showing thatple@der is entitled to relief.” A plaintiff must
set forth a plausible, not mady a possible, claimBell Atlantic Corp. v. Twomblg50 U.S. 544,
570 (2007). To survive a Fed. R. Civ. P. 12(bi@tion to dismiss, the complaint must contain
“enough facts to state a claim to rélieat is plausible on its face Ridge at Red Hawk, L.L.C. v.
Schneider493 F.3d 1174, 1177 (10th Cir. 2007) (quofiivgombly 550 U.S. at 570). A
plausible claim is a claim that “allows thewst to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbgl556 U.S. 662, 678 (2009).
While the Court must accept the well-pleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRipbbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), conclusory allegations are eatitled to be presumed trutgbal, 556 U.S. at 681.

However, so long as the plaintdffers sufficient factual allegatiorssich that theight to relief



is raised above the speculative level, thenpiiihas met the thréwld pleading standardsee,
e.g, Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

B. Rule12(b)(1).

Fed. R. Civ. P. 12(b)(1) “allows a court tetiss a complaint for lack of subject matter
jurisdiction.” Pueblo of Jemez v. United Statés0 F.3d 1143, 1151 (10th Cir. 2015). There is
a presumption that a causeaation lies outside a federal court’s limited jurisdiction, “and the
burden of establishing the contrary segpon the party assig jurisdiction.” Id.

(quotingBecker v. Ute Indian Tribe oféhUintah and Ouray Reservation70 F.3d 944, 947
(10th Cir. 2014)). A motion to dismiss under Ru&b)(1) can either: “(1) facially attack the
complaint’s allegations as to the existen€subject matter jurisdtion, or (2) go beyond
allegations contained in the complaint by préisgnevidence to challengbe factual basis upon
which subject matter jurisdiction restaMlaestas v. Lujan351 F.3d 1001, 1013 (10th Cir.
2003).

1. ANALYSIS

A. Plaintiffs Have Satisfied the Pleading Requir ements.

Defendant argues that the first three clamsst be dismissed because they are based on
mere speculation and do not satisfy the plegdequirements. ECF No. 11 at 2. Defendant
makes two specific arguments applicable to a#etclaims. The first is that the “general
provisions” of Regulation 7 allegeo be violated in claimsne, two, and three do not ban VOC
emissions.ld. at 7. Rather, Regulation 7 directsrexs and operators to simply minimize
leakage.ld. The second is that defendant alletieg none of the claims are accompanied by

specific facts as required by Rule 8. Defaridhen addresses each claim individually.



Defendant takes issue with claim one becaliaeclaim alleges, among other things, that
defendant failed to conduct a “designalysis” on its tank batterieSeeECF No. 1 at §69. But
defendant argues that Regulation 7 does not requiliscrete design analysis. ECF No. 11 at 9.
Thus, according to defendant, these allegatiaih$o state a claim under Regulation|d.
Concerning claim two, defendant takes issue wighspecificity of the facts accompanying the
claim because plaintiff fails to specify on whichkabatteries the violations allegedly occurred.
Id. at 11. Defendant then argues that theudllegations supportingaim two are found only
in claim two and not in the factual allegationstjmm of the complaint, which defendant alleges
is improper.ld. Lastly, defendant argues that ptéis improperly shifted the burden to
defendant because the complaint alleges tHahdant has not fully complied with Regulation 7,
such as failing to develop and implement a STjadh or failing to demonstrate to CDPHE that
it practiced good air plution control. Id. at 13—14. | address defendant’s arguments in turn.

1. Claim One.

The first claim for relief is a joint cien by the EPA and CDPHE for violations of
Regulation 7, § XII.C.1.b. Thaection states that “[a]ll cmlensate collection, storage,
processing and handling operations, regardless ofstia#,be designed, operated and
maintainedso as taninimize leakagef volatile organic compounde the atmosphere to the
maximum extent practicable.” 5 Colo. CdRegs. § 1001-9:XII.C.1.b (2019) (emphasis added).
Specifically, plaintiffs allege #it defendant failed to conduct asdg analysis to determine if
the Vapor Control Systems “at one or more ofatsk batteries” have the capacity to route all
VOC emissions appropriately to minimize leakaf® OCs to the atmosphere. ECF No. 1 at

169. Plaintiffs then allege that defendamtdisks were not designed tanimize leakage of



VOCs to the maximum extent possiblé. at §70. Finally, plaintiffallege six specific failures
concerning defendant’s operatiand maintenance of someadr of its tank batteriesld. at §71.

After thoroughly reviewing the coplaint and relevant Tenth Cirit precedent, it is plain
to me that claim one has satisfied the pleadingireopents. To start, claim one alleges specific
facts such as defendant’s failuceconduct a design analysis andf#iture to keep and regularly
review maintenance records. Even if the clfaits to specify which othe 41 tank batteries are
alleged to have failed the standards set fiorfRegulation 7, plaintiff has adequately put
defendant on notice of the allegatio@scosta v. Jani-King of Oklahoma, In805 F.3d 1156
(10th Cir. 2018) is instructive here. Jani-King the Secretary of Labor’'s complaint alleged that
the defendant employer, Jani-King, failed &g employee records sjuired by the Fair
Labor Standards Act (“FLSA”)Id. at 1158. The underlying issin the case was whether
individuals who form corporate 8ties and enter franchise agreements with the defendant were
employees of the defendant for purposes of the FUSA Despite the complaint’'s omission of
any single franchise owner’s name or spedfiegations concerninghg one individual, the
Tenth Circuit held that the complaint contairsedficient factual detailo put the defendant on
notice of the allegations it fade The Tenth Circuit stated,

The Secretary need not plead spedditts with regard to each individual

franchise owner where it has made cldg the specific act of wrongdoing in

which Jani-King allegedly engaged,.j.giolating recordkeeping requirements;

and (2) the descriptive identity of thomdividuals or entities to whom those

requirements allegedly apply, i.e., Janableaners who personally perform the

work and, based on the factual allegationthe complaint, plausibly qualify as

FLSA employees due to the economic reaityheir relationship with Jani-King.

Id. at 1161. Like inJani-King, plaintiffs do not specify the ext tank batteries they allege

violated 8 XII.C.1.b in this claim for relief, but Rule 8, even afteomblyandigbal, does not



require as muchSeeKhalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir. 2012) (noting
that even aftefwombly a plaintiff need not supply specifiacts to satisfy Rule 8 so long as the
statement gives the defendant notice of the asserted claims and the grounds upon which those
claims rest (citinderickson v. Parduss51 U.S. 89, 93 (2007))). Plaintiffs have met their burden
here.

Defendant’s other issue with claim one—tRatgulation 7 does not require a discrete
“design analysis"—is at oddsith the language of 8 XII.C.1.bSection XII.C.1.b requires that
all storage and processing operations “shatlésgned, operated and maintained” to minimize
leakage of VOCs in the atmosphere. Plaintiffs have offered sufficient factual allegations to
support this allegationSeeECF No. 1 at 158-66. In these paragraphs, as highlighted above in
the background section, plaiffisi detail the evidence thatef obtained over a five-year
investigation of defendant’s facilities including the numerimeidents of observed VOC
emissions. Although plaintiffs calihave been more specific, R@a&loes not redre that level
of specificity at this stage dfie proceeding. The complaint contains sufficient factual detail to
state a facially plausible claimrfeelief under Regulation 7, § XII.C.1.b.

2. Claim Two.

The second claim for relief is another joataim by the EPA and CDPHE for violations
of Regulation 7, 8§ XII.C.1.a. That section states that

[a]ll air pollution control equipment used to demonstrate compliance with this

Section XII. shall be operated and maintained consistentmatiufacturer

specifications and good engineggiand maintenance practice$he owner or

operator shall keep manufactureesifications on file. In additiorgll such air

pollution control equipment shall be adequately designed and sized to achieve the

control efficiency ratesequired by this Section Xland to handle reasonably
foreseeable fluctuations in emissionssofatile organic compounds. Fluctuations



in emissions that occur when the sgpar dumps into thtank are reasonably
foreseeable.

5 Colo. Code Regs. § 1001-9:XII.C.1.a. (20(@nphasis added). The complaint alleges
violations of § XII.C.1.a foeight independent reasonSeeECF No. 1 at {{76a—f. Again, after
reviewing the complaint, | am satisfied thaaiptiffs have met their pleading requirements.
Plaintiffs allege speatif violations such afailure to ensure that the pilot lights on control
devices were lit and failing to ensure sitaggles of the enclosed combustors were clehrat
176. Facts such as these, even if plaintifisdoat specify which of the 41 tank batteries failed
these requirements, puts defendant on sufficietitento defend itself and @pare for litigation.
Moreover, defendant’s other argument pertajro the placememif facts within the
complaint is unpersuasive. Defendant cites mothat requires factual allegations to be
contained in one particular section of the conmplaAnd it's not surprising. The Tenth Circuit
has rejected such arguments.Sklanko v. Davighe Tenth Circuit reversed the district court
where the district judge dismissed the complaatdause the plaintiff didot present his claims
in a manageable format. 297 F. App'x 746, 7BH Cir. 2008) (unpublished). The court ruled
that so long as the complaint adequatelyrdBdhe defendant notice of the claims, it will
comply with Rule 8 even if the format lacks claritgl. Here, plaintiffs respond to defendant’s
criticism by alleging that some of the factubégations supporting clai two were included in
the second cause of action rattiean the factual background fionproved readability. ECF No.
19 at 8. | see no reason to reject plaintifetand claim simply because the alleged failures
appear in claim two as opposed to thedatbackground section. As such, defendant’s

arguments attacking claim two fail.



3. Claim Three.

The third claim for relief is a CDPHE-onlyatin in which CDPHE alleges violations of
multiple sections of Regulation 7, incling 88 XVII.B.1.b, XVII.C.2.a, XVII.C.2.b, and
XIl.D.2.a(x). First, 8 XVII.B.1.brequires oil and gasf€ilities and equipment to be “maintained
and operated in a manner consistent with gaogollution control practices for minimizing
emissions.” While | agree with defendant ttia$ section does not aight ban VOC emissions,
| find that the facts alleged in the complaint tees reasonable inference that defendant violated
certain provisions of Regulati 7. Like plaintiff acknowledges its motion, 159, 61, and 62
detail observations of VOC emissions at 41quei KPK tank batteries over a five-year period.
The observations detailed in the complaint melkar that approximately 25% of its inspections
resulted in observed emissions. Although tbgulation does not quantify what requires
adequate air pollution control fwoperly minimize emissions, wther a 25% hit rate supports
an inference of systemic design problems atraat’s facilities or whether defendant operated
its tank batteries to minimize leakage is a questidaaifwhich | will not decide at this stage in
the proceedings.

Defendant next argues that CDPHE impropattgmpted to shift the burden to defendant
to prove that it has developed, certified, anglemented a STEM plan as required by
XVII.C.2.a. But as CDPHE points out, once ssibns from a storage tank are observed by
CDPHE, Regulation 7 shifts the burden to tkener or operator to demonstrate that it is
complying with the regulationSeeECF No. 19 at 11-12. This is a fair reading of the
regulation’s history, and defendades not counter CDPHE’s reag in its reply. As such, |

reject defendant’s improper burden shifting argument.
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In sum, defendant’s Rules 8 and 12(b)(6) arguments are unpersuasive. Accepting the
well-pled factual allegationsoacerning defendant’s maintenance, design, and operation of its
storage tanks as true and viewed in light mostriae to plaintiffs, | findthat plaintiffs have
met the pleading requirementsRiiile 8(a) and have sufficienthfated claims to withstand a
Rule 12(b)(6) motion. Accordingly, defendant'®tion to dismiss the first three claims is
denied.

Having determined that plaintiffs have ségd the pleading requirements, defendant’s
Rule 12(b)(1) argument necessarily fails. Howedefendant challenges the third and fourth
claims for relief on another groundturn to that argument next.

B. PlaintiffsWere Not Required to I ssue a Final Administrative Order.

Relying on § 25-7-115 of the APRCdefendant argues thattlthird and fourth claims
are not ripe for judicial revielwecause CDPHE did not issue a final administrative order prior to
filing suit in this Court. EE No. 11 at 4. In response, €BE argues that §§ 25-7-121 and 25-
7-122 authorize direct judicial action for injunctive relief and civil penalties without first issuing
an administrative order. ECF No. 1914t | agree with CDPH's interpretation.

Section 115, titled Enforcement, is a lengthgt®on, but the relevant provisions for this

matter are as follows:

e “The division shall enforce compliance wittre emission contrakgulations of the
commission [and] the requirements of the sta@lementation plan . . . pursuant to this
article.” Colo. Rev. Sit. § 25-7-115(1)(a).

e “If ... the division itself has cause to bekethat, any person igolating or failing to
comply with any regulation of the commississued pursuant to parts 1 to 4 of this
article . . . [or a] requiremenf the state implementation pla. . . the division shall cause
a prompt investigation to be made; and, & thvision investigatiometermines that any
such violation or failure to comply existie division shall . . . formally notify[] the
owner or operator of such air pollution souateer the discovery of the alleged violation

11



or noncompliance. Such notice shall spettify provision alleged tbave been violated
or not complied with and the facts alleged to constitute the violation or noncompliance.”
Id. § 25-7-115(2).

e “Within thirty calendar days after notice hashegiven, the division shall confer with the
owner or operator of the source to determine whether a violation or noncompliance did or
did not occur and, if such violation noncompliance occurred, whether a noncompliance
penalty must be assessed under actii@n (5) of this section.ld. § 25-7-115(3)(a).

e “If, after any such conference, a viotatior noncompliance is determined to have
occurred, the division shalsue an order requiring the owrme operator or any other
responsible person to comply . . .. Unledoem@ment of its ordenas been stayed . . .,
the division may seek enforcement, pursuargection 25-7-12tr 25-7-122, of the
applicable regulation of the commission, artsued pursuant to section 25-7-121 or 25-
7-122 of the applicable regulation of thenraission, order issued pursuant to section 25-
7-118, requirement of the state implementatiom ptovision of this article, or terms or
conditions of a permit required pursuant to thigche in the districicourt for the district
where the affected air pollution source isdted. The court shall issue an appropriate
order, which may include a schedule éompliance by the owner or operator of the
source.” Id. § 25-7-115(3)(b).

e “The order for compliance shall set forth witpecificity the final determination of the
division regarding the natus:nd extent of the violatioor noncompliance by the named
persons and facilities and shall also inclugereference, a summary of the proceedings
at the conference held aftiwe notice of violation and an evaluation of the evidence
considered by the division in reachingfitseal determinations Any order issued under
this subsection (3) which is not reviewed by the commission in accordance with the
provisions of subsection (4) of this sea shall become final agency actiorld. § 25-7-
115(3)(c).

e “Within twenty calendar days after receiptasf order issued pursuant to subsection (3)
of this section, the recipient thereof nfdg with the commission a written petition
requesting a hearing to determinealbny of the following . . . .ld. § 25-7-
115(4)(@)(l).

e “Any orders, payments, sanctions, or oth@uieements under this section shall be in
addition to any other orders, payments, sanctionsther requirements of this article.”
Id. § 25-7-115(10).

Section 121, titled Injunctionss briefer that § 115. Thelevant provision of § 121

reads as follows:

12



In the event any person fails to complitwa final order of the division or the
commission that is not subjeict stay pending administrative judicial review or in the
event any person violates any emission i@megulation of the commission [or] the
requirements of the state implementation plan,the division or the commission, as the
case may be, may request the district aipfor the district in which the alleged

violation occurs or thattorney general to brg, and if so requested it is his or her duty to
bring, a suit for an injunction to prevesmy further or antinued violation.

Colo. Rev. Stat. § 25-7-121(1). The relevant piowss of § 122, which ititled Civil Penalties,

states,

(1) Upon application of the dision, penalties as determinadder this article may be
collected by the division by action instituted i tthistrict court for the district in which
is located the air pollution source affectedccordance with the following provisions:

(b) Any person who violates any requiremenprohibition of an applicable emission
control regulation of the comission [or] the state implementation plan . . . shall be
subject to a civil penalty of not more thiiteen thousand dollars per day for each day of
such violation; except that there shall becnil penalties assess@d collected against
persons who violate emission regulationsrpulgated by the commission for the control
of odor until a compliance order issuaarsuant to section 25-7-115 and ordering
compliance with the odor re@tlon has been violated.

Colo. Rev. Stat. § 25-7-122(1)(byVith this statutory framework in mind, | now turn to the

merits

of the parties’ arguments.

From the outset, | note thaidtspecific issue appears to be a matter of first impression.

Neither party cites any case law nor hasGbert located any Colorado cases that have

addressed whether CDPHE “shall issue an orgedt to filing a lawsuit under 88 121 and 122.

While the issue of whether § 115 is permissive or mandatory potentially could be a candidate for

certification to the Colorado Supreme Court, reitparty has made that request. Moreover, |

believe the basic canons of sti@iry construction provide adedaaguidance to answer this

narrow issue.
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“A court's objective in interpreting statutes shibe to determine legislative intent, as
expressed in the langge the enacting body has chosende in the statute itselfDep't of
Transp. v. Gypsum Ranch C244 P.3d 127, 131 (Colo. 2018ge alsaCoffey v. Freeport
McMoran Copper & Gold581 F.3d 1240, 1245 (10th Cir. 2009). dszertain legislative intent,
a court should begin by examinitite plain language of the statutind if the plain language is
clear, the statute should benstrued as written and theurt should enforce the statute
according to its termsSeeCity of Westminster v. Dogan Const. (380 P.2d 585, 590 (Colo.
1997). But if the statute’s language is ambiguausyurt may use traditional tools of statutory
construction to determine legislative inte@ypsum Ranch Ca244 P.3d at 131. While canons
are not mandatory rules, “[tlheye designed to help judges deterenthe Legislature's intent as
embodied in particular statutory languag€hickasaw Nation v. United Staté&84 U.S. 84, 94
(2001).

When reading the APPCA as a whalich | must doseeState v. Nieto993 P.2d 493,
501 (Colo. 2000), I find that the plain langudgend in 88 121 and 122 allows CDPHE to seek
injunctions and civil penaltieshen a person violates an “essions control regulation of the
commission” or a requirement of “the statgplementation plan” regardless of whether CDPHE
has issued a final order. [GoRev. Stat. 88 25-7-121(1), 25122(1)(b). The legislature
explicitly allows for the attorney general to bring a suit for an injunction if a pefaitgito
comply with a final order of the commissionif a person violates ammissions regulation or

the SIP. Colo. Rev. Stat. § 25-7-12)1( As plaintiffs point outthe use of “or” here indicates

3 The complaint alleges that KPK is a “person”tloe purposes of the statutes, and KPK does not object
to this assertion.

14



that the legislature intended to provide CDPHthaice: sue for violating an agency order or sue
a person for violating aemission regulation.

Defendant’s reading of the statute—thdt1® is a condition precedent to seeking an
injunction and civil penalties inourt—essentially asks me to read into 88 121 and 122 an
exception or requirement that is not presarihe statute. This | cannot d8eeloughridge v.
Goodyear Tire & Rubber Cp207 F. Supp. 2d 1187, 1190 (D. Colo. 2002) (“I cannot create an
exception to a statute thisie plain language does noiggest or demand.” (citin§coggins v.
Unigard Ins. Co.869 P.2d 202, 205 (Colo. 1994))). For dmi&g, it goes against the plain
meaning of 88 121 and 122. For another, iuldoender the language of those sections
superfluous. Had the legislature intendedetquire CDPHE to issue a final order before
requesting an injunction, the clause in § 121 #flatvs the commission to seek an injunction in
the event any person violates any emissionrobrégulation would be unnecessary if CDPHE
could sue a person solely for failing tongaly with a final agency order.

Even more telling is § 122, which makes no tienof an agency order. Rather, it gets
right to the point: any person wh@lates an emission regulationtbie SIP shall be subject to
civil penalties. Colo. Rev. Stat. § 25-7-122(1)(fhe statute makes one exception: “there shall
be no civil penalties assessedcollected against persons aviiiolate emission regulations
promulgated by the commission for the controbdbr until a compliance order issued pursuant
to section 25-7-115 and ordegi compliance with the odor relgtion has been violated Id.

Both parties argue that this@ption supports their position. Riaffs argue that this exception
is evidence that, had the legislature intendecCOPHE to issue an order prior to filing suit for

all violations and not just od@iolations, it would have expregstaid so. ECF No. 19 at 17.

15



Otherwise, as plaintiffs suggesitere would be no need fospecial exception pertaining to
odor violations.ld. Defendant, perhaps making the beguarent it can, suggesthat all other
violations require CDPHE to issaefinal order, but the recipient e not violate tat order prior
to the State filing suit. ECF No. 22 at 5 nl3lo not agree with defielant’s reading of the
statute because that would produce an absurd ré&ediNieto, 993 P.2d at 501 (“Statutory
interpretation leading to an absurd result wdk be followed.”). kannot believe that the
legislature would require CDPHE issue an order but care mwahether the recipient violates
that order prior to CDPHE filing suit.

Moreover, § 115 itself provides some insight itite legislature’s int& for the use of 88
121 and 122. First, § 115(1)(a) states thaPEE shall enforce compliance with the emission
control regulations and the SIP “pursuant to #ntgcle,” meaning the entire APPCA, not just 8
115. Colo. Rev. Stat. § 25-7-115(D)(a his leads me to conclude that 88 121 and 122 operate
independently of 8 115. Next,185(10) states that any ordersrequirements “under this
section,” meaning 8§ 115, “shddé in addition to” any other ders or requirements “of this
article.” CDPHE argues that the other ordemnd requirements of the APPCA include orders
from a court authorized by 88 121 and 122. ECF19aat 18. | agree. Ehegislature carefully
chose its language when referring to a “sectimirthe APPCA as opposed tize entire “article,”
again leading me to believe that 88 115, 121, and 122 wddpendently of each other.

To me, the Colorado legislature intended tovalthe State, through its attorney general,
to sue in a court of law withowuequiring a final order from CDPHEASs a judicial officer, | must
give effect to the intent of tHegislature. As such, | concludleat plaintiffs were acting within

their statutory authority when it broughtitsseeking an injunction and civil penalties
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notwithstanding the fact that CDPHE did not essufinal agency order prior to filing suit.
Accordingly, defendant’s motion to dismiss afai three and four on ripeness grounds is denied.
ORDER
For the reason above, the Court DENIES deéémt’'s motion to dismiss [ECF No. 11].
DATED this day 28th day of June, 2019.

BY THE COURT:

Febspatomn

R. Brooke Jackson
United States District Judge
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