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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 19¢v-01157RBJ
MIGEL C. WISE,
Applicant,

V.

MATTHEW HANSEN, and
THE ATTORNEY GENERAL OF THE STATE OF COLORADO,

Respondents.

ORDER DENYING APPLICATION FOR A WRIT OF HABEAS CORPUS

This matter is before the Court tre Application for a Writ of Habeas Corpus Pursuant
to 28 U.S.C§ 2254 (Doc. # 1), fileghro se, by Migel C. Wise, on April 19, 2019. Having
considered the Respondents’ Answer (Doc. # 24), Applicant’s Reply (Doc. # 31), atak¢he
court record, the Court will deny the Application.
|. Factual and Procedural Background

In April 2011, Mr. Wisewas convicted by a jury in Arapahoe County District Court Case
No. 10CR139f attempted firsdegree murder after deliberation, first degree burglary, second
degree assault, and a crime of violence sentence enhaf8tate Court Record (“R.”) at &'’

He wassentenced to an aggregate 40-year term of imprisonmétd. {The Colorado Court of

Appeals affirmedApplicant’s convictions irPeople v. Miguel Christian Wise (Wise ), No.

1 For ease of reference, the Court’s citation to page numbers in the stateecordtis to the page numbers as they
appear on the PDF documents included in the CD Rom submitted to the Court on July 5(2604.9%% 20).
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11CA1516 (Colo. App. Oct. 16, 2014) (unpublished) (Doc. 211 Mr. Wise’spetition for
certiorari review was denied by the Colorado Supreme Court on August 3, 2015. (Dbeat# 1-
4).

Mr. Wisefiled a motion for post-conviction relief pursuant to Colo. Crim. P. Rule 35(c),
which wassupplemented by his court-appointed counsel and denied by the state district court on
June 28, 2017. (Doc. # 1-1 at 54). The Colorado Court of Appeals affirmed the district court’s
order inPeople v. Miguedl C. Wise (Wisell), No. 17CA1224 (Colo. App. Dec. 6, 2018)
(unpublished). (Doc.# 1-1 at 60). Mr. Wisedid not seek certiorari review in the Colorado
Supreme Court.

Mr. Wiseinitiated this § 2254 proceeding on April Z819. Heassertshefollowing
claims for reliefin the Application

1) the state court deniednhithe $th Amendmentight to represent himself;

2) trial counsel was constitutionally ineffective by failing to prepare a
“meaningful defense”;

3) trial counsel was constitutionally ineffective by failing to move for a mistrial;

4) appellate counsel wasnstitutionally ineffective by failing to raigke trial
court'sadmission of prejudicial character evidence on direct appeal; and

5) appellate counsel was constitutionally ineffective by failing to raiséla Fi
Amendment issue on direct appeal.

(Doc. # lat 428).

In a PreAnswer Response, Respondents concede that this actiorely under 28
U.S.C. § 2244(d)(1) and thitr. Wise exhausted available state court remedieaslifof his
claims. poc. # 11at6). The case was thereafter drawrthe undersigned. (Doc. # 15).

The Court address#éise merits oMr. Wise’sclaims below.
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Il. Applicable Legal Standards
A. 28 U.S.C§ 2254
Title 28 U.S.C§ 2254(d) provides that a writ of habeas corpus may not be issued with
respect to any claim that was adjudicated on the merits in state court unleste tbeusta
adjudication:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C§ 2254(d). The applicant bears the burden of proof up@254(d). See Woodford
v. Visciotti, 537 U.S. 19, 25 (2002) (per curiam).

The court reviews claims of legal error and mixed questions of law and fact pursuant to
28 U.S.C§ 2254(d)(1). See Cook v. McKune, 323 F.3d 825, 830 (10th Cir. 2003). The
threshold question the court must answer u§d&t54(d)(1) is whether the applicant seeks to
apply a rule of law that was clearly established by the Supreme Court at the timaeaévant
state court decision.See Greene v. Fisher, 565 U.S. 34 (2011).Clearly established federal law
“refers to the holdings, as opposed to the dicta, of [the Supreme]sGimgaisions as of the time
of the relevant stateourt decisionld. at 412. Furthermore,

clearly established law consists of Supreme Court holdings in cases where the

facts are at least closetglated or similar to theasesub judice. Although the

legal rule at issue need not have had its genesis in the etetalyd or similar

factual context, the Supreme Court must have expressly extended the legal rule to

that context.
Housev. Hatch, 527 F.3d 1010, 1016 (10th Cir. 2008). If there is no clearly established federal
law, that is the end of the colgrinquiry pursuant t§ 2254(d)(1). Seeid. at 1018.
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If a clearly established rule of federal law is implicated, the court must detewhiether
the state cout dedsion was contrary to or an unreasonable application of that clearly
established rule of federal lanSee Williams, 529 U.S. at 404-05.

A statecourt decision is contrary to clearly established federal law if: (a)
the state court applies a rule that contradicts the governing law set forth in
Supreme Court cases or (b) the state court confronts a set of facts that are
materially indistinguishabledm a decision of the Supreme Court and
nevertheless arrives at a result different from [that] precel=yhard [v.

Boone], 468 F.3d [665], 669 [(1DCir. 2006)] (internal quotation marks and
brackets omitted) (quotingflliams, 529 U.S. at 405).“Theword ‘contrary is
commonly understood to meatiametrically different,‘opposite in character or
nature, or ‘mutually opposed. Williams, 529 U.S. at 405 (citation omitted).

A state court decision involves an unreasonable application of clearly
estaltished federal law when it identifies the correct governing legal rule from
Supreme Court cases, but unreasonably applies it to the fittat 40708.
Additionally, we have recognized that an unreasonable application may occur if

the state court eith@inreasonably extends, or unreasonably refuses to extend, a
legal principle from Supreme Court precedent to a new context where it should

apply.

House, 527 F.3d at 1018.

The courts inquiry pursuant to thfeinreasonable applicatibolause is a objectiveone.
SeeWilliams, 529 U.S. at 4090. “[A] federal habeas court may not issue the writ simply
because that court concludes in its independent judgment that the relevant stateetsion
applied clearly established federal law erroneoasincorrectly. Rather that application must
also be unreasonable.ld. at 411.[A] decision is‘objectively unreasonablezhen most
reasonable jurists exercising their independent judgment would conclude the state court
misapplied Supreme Court ldw.Maynard, 468 F.3d at 671. In addition,

evaluating whether a rule application was unreasonable requires considering the

rule's specificity. The more general the rule, the more leeway courts have in
reaching outcomes in cabg-casedeterminations. [l]t is not an unreasonable



application of clearly established Federal law for a state court to declinglycaap
specific legal rule that has not been squarely established by [the Supreme] Court.

Harrington, 562 U.S. at 101 (internal quotation marks omitted). In conducting this analysis, the
court“must determine what arguments or theories supported or . . . could have supported| ] the
state court's decision and then ask whether it is possible fairminded jurists cagtealihat
those arguments or theories are inconsistent with the holding in a prior decision of [g@&upr
Court” Id.

Under this standardonly the most serious misapplications of Supreme Court precedent
will be a basis for relief und€r2254” Maynard, 468 F.3d at 67 Isee also Harrington, 562
U.S. at 88 (stating th&even a strong case for relief does not mean the state court's contrary
conclusion was unreasonab)le

As a condition for obtaining habeas corpus from a federal court, a state prisoner

must show that the state court's ruling on the claim being presented in federal

court was so lacking in justification that there was an error well understood and

comprehended in existing law beyond any possibility for fairminded

disagreement.
Harrington, 562 U.S. af.02.

“[R]eview unde§ 2254(d)(1) is limited to the record that was before the state court that
adjudicated the claim on the meritsCullen v. Pinholster, 563 U.S. 170, 181 (2011).

The court reviews claims asserting factual errors pursu@a& thS.C.
§ 2254(d)(2). See Romano v. Gibson, 278 F.3d 1145, 1154 n. 4 (10th Cir. 2002). Section
2254(d)(2) allows the federal court to grant a writ of habeas corpus only if tharrestate
court decision was based on an unreasonable determination of the facts in light afe¢heesvi
presentedo the state court.The court‘must defer to the state court’s factual determinations so
long as ‘reasonable minds reviewing the record might disagree about the finding in question.’
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Smith v. Duckworth, 824 F.3d 1233, 1241 (10th Cir. 2016) (quotBrgmfieldv. Cain, __ U.S.
__, 135 S.Ct. 2269, 2277 (20L5)Nevertheless, “if the petitioner can show that ‘the state
courts plainly misapprehend[ed] or misstate[d] the record in making their findindshe
misapprehension goes to a material factual issue that is central to petitioner, $hada
misapprehension can fatally undermine the fact-finding process, rendering thiagdaatual
finding unreasonable.Td. (alterations in original)ifternal quotation marks and citation
omitted).

Pursuant t§ 2254(e)(1), the court must presume that the staté'sdactual
determinations are correct and the applitedrs the burden of rebutting the presumption by
clear and convincing evidenc€e'The standard is demanding but not insatiable . . . [because]
‘[d]eference does not by definition preclude retiefMiller-El v. Dretke, 545 U.S. 231, 240
(2005) (quotingMiller- El v. Cockrell, 537 U.S. 322, 340 (2003)).

B. Pro Se Litigant

Mr. Wiseis proceedingpro se. The court, thereforéyeview|[s] his pleadings and other
papers liberally and hold[s] them to a less stringent standard than those drafted bysdttorn
Trackwell v. United Sates, 472 F.3d 1242, 1243 (10th Cir. 2007) (citations omittesdalso
Hainesv. Kerner, 404 U.S. 519, 520-21 (1972). Howevepra se litigant's”conclusory
allegations without supporting factual averments are insufficient to sti&tgraan which relief
can be based. Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). A court may not
assume that an applicant can prove facts that have not been alleged, or ffaiderehas

violated laws in ways that an applicant has not allegaskociated Gen. Contractors of Cal.,



Inc. v. Cal. Sate Council of Carpenters, 459 U.S. 519, 526 (1983)Pro se status does not
entitle an applicant to an application of different rule2ee Montoya v. Chao, 296 F.3d 952, 957
(10th Cir. 2002).
lll. Analysis of Claims
A. Claim 1

Mr. Wise claims that the state tridurt deprived him of the Sixth Amendment right to
represent himselh the criminalproceeding. Doc.# 1 at 4-9.

1. Applicable Supreme Court law

“The Sixth Amendment safeguards to an accused who faces incarceration the right to
counsel at all critical stages of the criminal procesktva v. Tovar, 541 U.S. 77, 80-81 (2004);
see also United Sates v. Cronic, 466 U.S. 648, 653-654 (1984ideon v. Wainwright, 372 U.S.
335, 344 (1963). The Sixth Amendment also guarantees a criminal defendant the right to
“proceed without counsel when he voluntarily and intelligently elects to do Barétta v.
California, 422 U.S. 806, 807 (1975¥e also Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (a
valid waiver requires “an intentional relinquishment or abandonment of a known right or
privilege.”). The Supreme Court has cautioned that the courts “should indulge in every
reasonable presumption against waiver” of the Sixth Amendment right to couBrasier v.
Williams, 430 U.S. 387, 404 (1977).

To invoke the right to selfepresentatiorthe defendant must “clearly and unequivocally
declae[ ]” his intention to proceed pro se and must “knowingly and intelligently” waive his right
to be represented by counsdtaretta, 422 U.Sat835. When a criminal defendant expresses a

clear and unequivocal desire to represent himself, the trial musttmake himédware of the



dangers and disadvantages of seffresentation, so that the record will establish*t@knows
what he is doing and his choice is made with eyes open(ihternal quotation marks and
citation omitted.

A criminal defendant must be competent in order to waive his right to be represented by
counsel. See Godinez v. Moran, 509 U.S. 389, 396 (1993)The trial court may require a
defendant to proceed to trial with counsel where the defendant is deemed competemt to go t
trial, but nonetheless lacks the mental capacitgpoesent himself.See Indiana v. Edwards,

554 U.S. 164 (2008).
2. State ourt proceedings
a. trial court

Mr. Wisewas initially represented by the Colorado public defend#fise. At a
hearing in September 2010, counsel raised the isdde. 8/ise’scompetency and requested
that he be remanded to the Colorado Mental Health Institute at Pueblo (CMHIP) for a
competency evaluation. (R., 9/9/10 Hrg. Tr. &)3-Counsel ex@inedto the trial court that
he has “received some statements from my client and also observations of behaviodidate
to me that there is a competency issue in this caskl’at(3). Counsdurtherstated that he
would provide a sealed affidavit to the court in suppbhtis request for a competency
evaluatior? (Id. at 6 seealso 3/2/10Hrg. Tr.at 89). After counsel requested a competency

evaluation, Mr. Wise told the court: “I'm going to invoke my right to proceed without the

2 The state court record reflettsat defense counsel never submitted a sealed affidavit to the court.



assistance of counsel.(Id. at 7. Applicant explained the source of his dispute with counsel as
follows:
You know, this is- | guess he’s trying We've already discussed this.

This has- this thng about this going insane or whatever, incompetent whatever,

that is— I'm against that, Your Honor. | don’t have problems with my head. |

mean, what we- what was happening here is this-i¢his is not right.

| mean, | don’t understand really what is going on right now, some incompetency

thing. . . . He just came and saw me yesterday, and | told him that, you know, it

was going to be a basic denial, that's what it was going to be.
(Id. at §. The trial court then interrupted Applicant, asked him not to describe his attorney
client discussions, and explained that the question of competency was different xdmgole
not guilty by reason of insanity. Id). The trial court also advisédr. Wise tat “If you want
to fire him and proceed on your ovthats a very, very important decision, and it has very
severe consequences to yowld. at 9. The court then suggested that Applicant and his
attorney discuss the matter for a few minutes alorld.). ( After speaking to counséir. Wise
againtold the court that he “wished to invokas] right to proceed without the assistance of
counsel.” [d. at 10). Defense counsel and the prosecution requested that the court not address
the selfrepresentation issue until competency had been determinddat {0-11). The trial
court informed Mr. Wise: “Competency has been raised. Your lawyer telleerhas a good

faith basis for raising it, so that has to be resolved before | can allow you to protterd an

attorney.® (Id. at 14).

3 While the competency evaluation was pending, Applicant fitecse requests to proceed pro ¢B., Court File at
55-63).



In Novembe 2010, the trial court received a report frdemeCleveland, a CMHIP
psychologist, who opined that Mr. Wise was competent to proceed to trial. (R., 1HL91Y0
at 2 seealso R., Suppressed Documents, at 16-22)pplicant’s public defendeold the court
that he thought the finding was ramirrect andvaschallenging it, but counsel also noted that his
request was against the wishes of his cliertl.) ( Counsel thenequested a competency
hearing. [(d. at 23). Thetrial court made a preliminary finding of competency based on Dr.
Cleveland’s report, set a trial dasad discussed setting a competenegring (Id. at 57). In
responseMr. Wiseargued:

| understand | don’t have an advocate here, Your Honor. | totally objéutst

competency crap. | mean, I've already had the competency exam, she found me

competent. So | haven’t even spoke to him so how is he still thinking there’s
something wrong or whatever.

| don’t have an advocate, Your Honor. This is not allowing me due process here.

You're allowing this man to have an adversary to me and | have no advocate to

speak for me to, you know, rebut his claims. And, | mean, | have no advocate

with him doing this. This is outrageous to me.

And | just ask that this Court at tHisne allow me to proceed pro se because |

don’t have an advocate. There’s no advocate here.

(Id. at7).

The trial courinformed defense counsel that there appeared to be a breakdown in
communications between him aktit. Wise and because Applicant had been found competent
to proceed, the court needed to address that isddeat 89). Defense ounsel responded that
he did not believe there had been a breakdown in communications and that there was no conflict
of interest. Kd. at 9). Mr. Wise objected that there was a conflict of interest becalrse he

filed a grievance against his attorney and refused to be subjadtter“irrational

representationby counsel. 1¢.).
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Thetrial court then found that there wereréiconcilable differences that have made the
communication betweeiMr. Wiseand the public defender] impossibleld.(@t 12). The court
told Applicant:

| know you want to represent yourself, and | don’t want to do that yet until you've
talked to one more lawyer who is, if you will, outside of this competency issue.

Mr. Wise, these charges are serious, the consequences are serious if you should be
found guilty. | think you should have the opportunity to talk to one more lawyer,
but | do want the record to be clear, | appreciate Mr. Rodriguez’ vigorous
representation of you even though you disagree with it. Mr. Rodriguez, you are
discharged, thank you for your service.
(Id.). The court informed the parties that alternative defense counsel would be e ffuent
following Monday morning and that “we’ll let that attorney take over your case and see how you
and the attorney want to proceed.Td.(@t 13). Applicant did not object to this procedure.
The following week, lernate defense coung@DC) appeared in court withlr. Wise
(R., 11/23/1Mrg. Tr.). At the pretrial hearing, ADC addressed the trial court and stated that
he had spoken to Mr. Wise about possibly representing him and that Mr. Wise wished to address
the court. Id. at 2). Mr. Wise then informed the court that his speedy trial date had been
calculated incorrectly. Id. at 24). When the trial court asked, “Anything else, Mr. Wise?”,
Applicant did not reassert his wish to proceedse. (ld. at 4). The court then appointed ADC
to represent Mr. Wisewvith no objection from Applicant, and reminded ADC thlit Wise’s
previous counsel had challenged the competency finding and requested a hdakiags-7).
ADC told the court he would review the file, meet with Applicant, and then determineext@th

pursue the competency issudd. @t 8). The court set a heagito review the competency

issue. [d. at 10).
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At a pretrial hearing in March 2011, ADC handed the court a written mo&aaisng
the question of Applicant'sompetencéased on counsel’s determination that Dev€land’s
report was “woefully inadequate.” (R., 3/2/11 Hrg. Tr. at 20,s88also Suppressed
Documents at 24-25). ADC requested an independent competency evaluadicat. 28).
Mr. Wise objected to a second competency evaluasi@ating that[tjhere’s a major conflict
here” and expressing frustration that speedy trial could be tolled agdith. at($H-37). Mr.
Wisefurtherstatedthat counsel had been untruthful in his request for the competency evaluation,
and he “plead[ed]” with the court to get the evaluation donerbdii@ next trial date.(Id. at 38-
39). The court ordered a second competency evaluation by Dr. Bradtbyat 43 see also
3/11/11 Hrg. Ti.

Dr. Bradley provided the court with a report stating that Mr. Wise had refused to gpeak t
him at the jail so he was unable to perform a complete evaluation. (R., 3/25/11 Hrg. Tr. at 3
see also Suppressed Documents at 26-27). Dr. Bradley further stated in the report that he ha
no reason to disagree with Dr. Cleveland’s initial competenajuation. Id.).

b. Colorado Court of Appeals

On direct appeal, th€olorado Court of Appeals rejectdtt. Wise’s claim based on the

following reasoning:
B. Factual Background
1. Requests to Proceed Pro Se
As noted above, at times during the discussion of ¥/ise

competency, he personally objected to the proceedings and asked
the court to instead proceed pro se. Wise made such requests:
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e When his public defender initially raised the issue of
Wis€'s competency;

e During the period in which Dr. Cleveland completed the
competency evaluation (in a written pleading Wise filed
entitled“Motion for Leave to Proceed P1$€’); and

e After Dr. Cleveland’s evaluation concluded that Wise was
competent and the public defender requestamhgpetency hearg, but beforehe
court discharged the public defender and appointed an ADC lawyer.

The trial court told Wise multiple times that it would monsider any
request to proceed pro se until after the cdatérmined that he was competent.
But, after the court determinghlat Wise was competent to proceed, discharged
the public defender, and appointed an ADC lawyer, Wise never again asked to
represent himself.

2. Alleged Conflict of Interest

In response to the ADC lawysrre-raising the issue oiVis€s
competency, Wise twice told the court during one hearing thia¢lreved his
ADC lawyer had a conflict of interest. Batbpresentations were made while
Wise was discussing his opposition to any further competency proceedings.

But, afterDr. Bradleys evaluation was completed and the court
determined that Wise was competent, Wise never agairtioned a conflict with
his ADC lawyer.

C. Analysis

Both of Wisés Sixth Amendment contentions are rooted in his
disagreement with his attorneys about whether to pursue
competency proceedings. Wise raised both issues only in the
context of expressing his disagreement with his lawyarsing the
issue of his competency. Because Wise nevedised either of
these issues after the court determined that he was competent to
proceed, we discern no error.

Generally, when a defendant unequivocally expresses the

desire to proceed pro se, the trial court should condustaquelo
advisement to explain the risks of proceeding withowdttorney
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and determine whether the defendant has made a voluntary,
knowing, and intelligent waiver of the right to coun$&ee People

v. Arguello, 772 P.2d 87, 95-96 (Colo. 1989). Here, however, the
court also had an obligation to ensure that Wise wapetant

before assessing whether he wished to relinquish his right to
counselSee Godinez v. Moran, 509 U.S. 389, 396 (1993) (“A

criminal defendant may not be tried unless he is competent, and he
may not waive his right to counsel . . . unless he does so
competently and intelligentRy/(citations and internal quotation

marks omitted))accord People v. Nagi, 2014 COA 12, 1 17. Hence,
the court properly declined to advise Wise about his right to proceed
without counsel before determining that he was competent.

Wis€s only other request to represent himself occurred just

after his public defender challenged the caurtitial competency

determination and requested a competency hearing. But

immediately thereafter, the court discharged the public defender

and appointed an ADC lawyer. Because Wise did not express a

desire to represent himself at any point after this change in

counsel, we conclude that the absence of an advisement about

Wisé€s right to proceed pro se was not erf@tate case law citation omitted].
(Wisel, Doc. # 112 at 1519).

3. AEDPA analysis

The Colorado Court of Appeals applied twerectcontrollinglegal standardsf Faretta
andGodinezto deny Mr. Wise relief. Thereforthis Court must decide whether the Colorado
Court of Appealsunreasonably appligaretta andGodinez or made an unreasonable
determination of the facts.

Mr. Wise asserts in the Application that he “clearly and unequivocally” expressed hi
desire to represent himself, three times in open court and once in a written.mé such, he
argues, the Colorado Court of Appeals’ determination that his Sixth Amendment rigliit to s

representation was not infringed by thial court’s failure to give him an advisement to

determine whether his waiver of counsel was knowing and voluw&@syan unreasonable
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application ofFaretta. (Doc. # 1 at fseealso Doc. # 31 at B Mr. Wise maintains thahe

state appellate court unreasonably construed his failure to reassert his egineésemt himself

after ADC was appointed as an abandonment of his invocation of the Sixth Amendment right of
selfrepresentation; instead, he argues, the state court record reflebis ddinot reassert the

right because hieared that the trial court would deem him incompetent, have him involuntarily
committed or delay his trial.(Doc. # 1at 8). Mr. Wisefurtherasserts that the triaburt
unreasonably ignoreddclear and unequivocal requests to progaedse based ormefense

counsels’ motions requesting a competency evaluatien there was no legitimate basis before
the court to question hompetency (Id. at8-9; Doc. # 31 at 4)

Although the stateaurt record reflects thalir. Wisemade threelear and unequivocal
requests to represent himsélo of therequests were madsdter hiscompetency was called into
guestion by his first defense counsel (the public defender) and the competency evalugation wa
pending. If defense counsel raisesiasueabout thedefendant’s competencgven over the
defendant’s objectiorthe trial court musaddress it. See United Satesv. Boigegrain, 155 F.3d
1181, 1188 (16 Cir. 1999)(recognizing that “the defendant's lawyer is not only allowed to raise
the competency issue, but, because of the importance of the prohibition on trying those who
cannot understand proceedings against thidra,has a professional duty to do so when
approprate.”), Bryson v. Ward, 187 F.3d 1193, 1201-02 (10th Cir.1998ating that [d]efense
counsel is often in the best position to determine whether a defendant's competency is
guestionable). Seealso Colo.Rev. Stat. 88 16-8.5-102, 103 (2019). Consequently, although
theinitial request for a competency evaluation wasger sibstantiated by aaffidavit from

defense counsel, it was not unreasonable for the trial court to find that counsel hadaatigood f
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basis for raising the issue and to proceed with caution, declining to inquire furthéimas to
Wise’s requestor selfrepresentation while a competency evaluation was pending.

Once the trial court received Dr. Cleveland’s report finding Mr. Wise comipiete
proceed, Applicangain stated that he wished to represent himsatfthat point, the trial court
determined that there was a conflict of interest betw&eWise and the court-appointed public
defender. Given the conflict, the court tddd. Wisethat he should consult with another
attorney before deciding whether to represent himself. Mr. Wise then spoke to ABC, w
afforded the opportunity to object to the appointment of ADC and to reassert his right to self
representatiorbuthedid not express his desire to procged se at that time. After the court
appointed ADC, Mr. Wise never again asserted his right to prgreesd. Moreover, at the
time ADC was appointed, the competency issue was not entirely resolved beegusdaith
defender’s request for a competency hearing to challenge the preliminary finding ofexmype
was being reviewed by ADC.

The Tenth Circuit has recognized that the right to self-representation is naitabsol

A district court is not obliged to accept every defendant's invocatidreof t

right to selfrepresentation.United Satesv. Purnett, 910 F.2d 51, 55 (2d

Cir.1990). In fact, a court may terminate the right to self-representation, or the

defendant may waive it, even after he has unequivocally asseSeelftaretta,

422 U.S. at 834 n. 46, 95 S.Ct. 2525 (“[T]he trial judge may terminate self-

representation by a defendant who deliberately engages in serious and

obstructionist misconduct.”)Jnited States v. Bennett, 539 F.2d 45, 50-51 (10th

Cir.) (holding that the record supported findings that defendant forfeited his right

to selfrepresentation by vacillating on the isswejt. denied, 429 U.S. 925, 97

S.Ct. 327, 50 L.Ed.2d 293 (197&)nited Satesv. Montgomery, 529 F.2d 1404,

1406 (10th Cir.) (holding that defendant waived right to proceed pro se when he

allowed public defender to conduct plea bargaining on his behalf and accepted the

benefits of the plea bargaining by pleading guilty to a lesser offesese)denied,

426 U.S. 908, 96 S.Ct. 2231, 48 L.Ed.2d 833 (19af6)Mlson v. Gomez, 105
F.3d 668 (9th Cir.1996) (Table) (holding that defendant waived his right to self-
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representation by making equivocal requests regardingesetsentation). These

cases demonstrate that a waiver or a termination of the right t@@esentation

may occur without the defendant's knowledge or consent. In fact, a waiver or

termination may result merely from the defendant's equivoc&serCallwood,

66 F.3d at 1114.

Munkus v. Furlong, 170 F.3d 980, 984 (10th Cir.1999).

BecauseMr. Wise did not object to the appointment of ADC and the issue of
Applicant’'s competenciiad been raised by defense counsel and was not fully resolved when
Mr. Wise told the trial court he wished to repregamself, the Courtinds that the Colorado
Court of Appeals’ decision was n&t lacking in justification that it was beyond all possibility
for fair-minded disagreement. The Cotlmérefore concludes that tlmlorado Court of
Appeals’ determination d¥ir. Wise’s Sixth Amendmentlaim was not an unreasonable
application ofFaretta or Godinez.

Mr. Wise relies orMoorev. Haviland, 531 F.3d 393, 402-04{6&Cir. 2008), for the
proposition that the trial court’s failure to rule on a defendant’s unequivocal reguestéeed
pro seis an unreasonable applicationFafretta. However, inMoore, defense counsel had not
raised the issue of the defendant’s competency at the time the defendant todd ¢cbertrihe
was electing to procegmo se. As suchMooreis distinguishable on its facts.

The Court further concludes that the state appellate court’s decision wasewbbaan
unreasonabléetermination of the factsMr. Wise’scontention that he did not renew his
request to procequto se at the November 23, 2010 hearing where ADC was appointed because
hefeared that the trial court would deem him incompetent, have him involuntarily cieurait

delay his trial, is not supported by the state court record. Moreover, the trias cbsetission

with Mr. Wiseat a hearing several days before ADC was appointidates that theourt
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would haveconsideeda renewedequesby Applicant to poceedpro se after heconsuledwith
ADC.
Mr. Wise is not entitled to federal habeas relief on his first claim.
B. Ineffective Assistance ofCounsel
In claims two, three, four and five, Mr. Wissaintainghat trial and appellate counsel
provided constitutionally ineffective assistance.
1. Evidencepresented at Mr. Wise’strial

Theprosecutiofs case The victim and her friend testified to the following eventdn

June 10, 2010, Mr. Wise gave the victim some money orders to help him secure an apartment.
(R., 4/6/11 Trial Tr., Vivian Young testimony at 48:49ichelle Palmer testimony, at 1111 3).

The victimthenmet witha prospectivapartment managdnanded her some of Applicant’s
money to hold the apartmemandarrangedo meet with thenanager the following morning to
settle the matter. Iq. at 4850). On June 11, 201Before the scheduled meetirige victim
sawMr. Wise and he told her to “get his money.1d.(@t 5153). When the victim responded
that the manager had malthe meeting to the afternoon, Mr. Wise became angry and
demanded thdahe victimgive himbackthe money orders. Id. at 5354). The victim then

called a friend and asked herget the money orders from the victim’s house and bring them to
Mr. Wise’s gartment. (Id. at 55 115-117. WhenMr. Wise went outside to meet the friend at
her car to get his money, the victim ran out of Mr. Wise’s apartmduit.at(55-56, 120 Mr.
Wisethen chased the victim, demanded the rest of his money, hit her on the forehesagunith
and pushed her down some stair$d. 4t 5658, 12022). The victim followed by Mr. Wise,

entered a basement apartmwith two young girls inside. I¢. at 59). While Mr. Wise was
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pointing a gun at the victim, a woman tried temene and protect her, bdt. Wise pushed the
woman out of the way. Id. at 6661). Mr. Wise then shdhe victiminside the apartment
(Id. at 61). The friend heard a gunshot, ran to the basement apartment where the \&@ctim wa
lying on the ground bleeding, and cal@tl. (d.at 62 121-23. The victim testified on cross
exam that the friend returned only $500 of the $750 worth of money orddrs Wise because
the victimintended to give the remainder to the prospective apartmeamager. I¢. at 7072).
The victim further admitted that she haglen drinking and smoking pot on the day of the
shooting;that her trial testimony was inconsistent with some of her statements to the police; and,
that she had a prior felony convictiasr faking money that belonged to someone eldel at
81-95).

Two teenragegirls, R.N. and B.l.were in the basement apartment when the victim and
Mr. Wise entered the apartmenR.N. heard the victim screaming “l already gave you money”
and Mr. Wise responded, “I will kill you today.” (R., 4/5/11 Trial Tr., R.N. testimony &831-
R.N. testified thaMr. Wise pushed her, told her to get out of his way, pulled a gun out of his
pants, shot the victirwhile the victim was pleading with him not $boot herand then ran out
of the apartment laughing. Id(at 3540). B.l. testified thattwoman came into the
apartment screaming, with Mr. Wise behind held., B.1. testimony, at 76-77). Mr. Wise was
hitting the victim and she kept saying “I didn’'t take no money from youd. at 81). B.I.
testified that she left the apartment, heard a single gunshot, and Mr. Wise ran out of the
apartment. I¢. at 8485). On cross exam, the diestified that sheawMr. Wise pull a gun
out of his pants and shoot the victim before she ran out of the apartment to getlest 36].

The mother of one of the girls testified through an interptatgra man came into her apartment

19



pushing the victim with a gun in his hand, she ran out to call the police, and then heard a “loud
noise” from inside the apartment. (R., 4/6/11 Trial Tr., Falida Miyomkestimony, at 39, 41).

The victim’s boyfriend testified that on the morning of June 11, 2010, Mr. Wise called
him looking for the victim, stating that if the victim did meturn his money he was going to
shoot her. I(d., Jeffrey Cunnigan testimony, at 9-10). The boyfriend talked to Mr. Wise on the
phone later that day and asked him why he shot the victlch.at(14). Mr. Wise responded:

“f--- you, pussy. When | see you I'm-ing you up too.” Kd.).

A police officer who responded to the 911 call testified that the victim had been shot in
thearea of her left hignd had an injury to her left foreheadld.,(Cindy Lengyétestimony, at
140-46).

The videotaped police interview of Mr. Wise was also admitted into evidence. (R.,
4/5/11 Trial Tr., Chuck Mehl testimongf 6667; People’s Ex. 20).During the police
interview, Mr. Wise stated that he gave the victim some money orders to help him secure a
apartment and then asked for the money back because he believed that the victyimgves tr
“rob” him, but he maintained that he did not possess a gun and had no knowledge of the victim
being shot on June 11, 2010. (People’s Ex. 20).

Thedefensecase Mr. Wise testified in his own defense. He told the jury Headsked

the victim, who was his cousin, to help him secure a new apartment because he was being
evicted and that he gave hbree money orders for that purpose on June 10, 2011. (R., 4/7/11
Trial Tr. at 3640). The nextnorning, the victim toldMr. Wise at approximately 8:00 a.nnatt

they would meet the prospectigpartment manager at 11:00 am, but Mr. Wise later became

concerned about his money and called the victim’s boyfriend lookirtgdorictim. (Id. at 42
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44). The victimcalled Mr. Wise arood 10:30 a.m. and told hithat the meeting with the
prospectiveapartment managéiad been rescheduled to 4:00 p.nid. &t 4648). The victim

then came over to Mr. Wise’s apartment to hang out until the 4:00 p.m. meekth@t 48).

Mr. Wisestated that because the victim had been drinking and was acting jittery, he told her to
return the $750 in money orders that she was holding for the apartment marlagat.4&49).

The victim’s friend then came over with two of the three money ord@is.at 5651). When

Mr. Wise went owtide to meet the friend at her carrbelized that a $200 money order was
missing, along with the $100 in cash he had given the victim to compensate her for assisting him
in securing a new apartmentld.(at 51). At the same time, theiéndasked:'why is she

running?” (d.at51). Mr. Wise looked around and saw the victim running away from his
apartment so he chased hetd.)( When Mr. Wise caught up with the victim, he asked her
where the rest of his money was, reached for her pocket, and when the victim slagzedihi
away, he punched her, causing her to stumble down the staitsat52). Mr. Wise then

followed the victim intaca basement apartment, from which a woman and two girls had just left.
(Id. at 22-54). Mr. Wisetestified that he was trying to search the victim’s pockets for his money
and she was pushing back; the victim grabbed the handle of the gun that was in his pants pocket,
a“tusslé ensued; the gun discharged, and the victim fell to the grouhdl.at(%-56). Mr.

Wise then left with the gun and returned to his apartment, passing the victim’s fiendas
running to the basement apartmentd. &t 58). Mr. Wise stated that he did not purposefully
shoot the victim, but he thought that she was hiding his manéyvanted it back (Id. at 53

60). He further testified that he always carried a gun with him because he had beertishot

head once. I4. at 41:42).
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On cross exaniir. Wise admitted that he aale several inconsistent statements to the
police during his videotaped interview, including that he was not in possession of a gun on the
day the offenses occurred and did not see the victim after the friend returned his morsgey orde
(Id. at60-74) Mr. Wise also admitted telling tHeetective that he was a crack dealer but
testified that was not the reason he carried a gid.at 65).

The defense expert in forensic pathology testified that the victim suffered four
superficial, irregulaivounds to her left side in a linear pattern, which indicated a gunshot entered
the victim’s body and may have tumbled out and gone back in and out d&ajr/7/11 Trial
Tr., Michael Doberson testimony, at 18-23, 25).

A police officer testified thathe victim’s friend told him that the victim initially planned
to keep some of Mr. Wise’s money for herself, but when the victim later askedetiz tivi bring
the money orders to Mr. Wise, the friend returned both money orders that were inith's vict
purse. (R., 4/7/11 Trial Tr., Thomas Sobieski testimony, at 5, 9).

2. Ineffective assistance otrial counselclaims
a. goplicable Supreme Court law

The Sixth Amendment generally requires that defense cdsiassistance to the criminal
defendant be effective See Strickland v. Washington, 466 U.S. 668, 685-8@984). To prevail
on a claim of ineffective assistance of counsel, a habeas petitioner mudiathaat (1) his
counsel’s performance was deficient (i.e., that identified acts and omisssomgwside the
wide range of professionally competent assistance), and (2) he was prejudiced Iigitmd de
performance (i.e., that there is a reasonable probability that but for counsetitessianal

errors the result would have been differentyl.
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“A court considering a claim of ineffective assistance must apply a ‘stroegrppgion’
that counsel’s representation was within the ‘wide range’ of reasonalidsgomal assistance.”
Harrington, 562 U.S. at 104 (quotingrickland, 466 U.S. at 689).See also Wiggins v. Smith,

539 U.S. 510, 521 (2003). In other words, there is a rebuttable presumpti@anthtibrney

acted in an objectively reasonable manner and that an attorney's challenged conduct might have
been part of a sound trial strategyBullock v. Carver, 297 F.3d 1036, 1046 (10th Cir. 2002)
(emphasis omitted).“There are countless ways to provide effective assistance in any given
case,”and “[e]ven the best criminal defense attorneys would not defend a partimiaircthe
same way.'Srickland, 466 U.S. at 689.The federal habeas court’s review of the state appellate
court’s disposition of an ineffective assistance claim under the AEDPA is “douleiredéél.”
Cullen, 563 U.S. at 190. The coudefers] to the state court's debeination that counsel's
performance was not deficient and, further, dsfe¢o the attorney's decision in how to best
represent a client.”Grant v. Royal, 886 F.3d 874, 903 (¥0Cir. 2018) (internal quotation marks
and citations omitted).

“With respect to prejudice, . . . ‘[a] reasonable probability is a probability miffito
undermine confidence in the outcome.&rickland, 466 U.S. at 694. “The likelihood of a
different result must be substantial, not just conceivablel"at 693.

Moreover,"because th&rickland standard is a general standard, a state court has even
more latitude to reasonably determine that a defendant has not satisfiedrtiatdst Knowles
v. Mirzayance, 556 U.S. 111123 (2009).

b. claim two
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Mr. Wise agues that trial counsel failed to put forth a meaningful defeasause
counsel tendered the affirmative defense instruction of “defense of propertyli atactly
contradicted Applicant’s sworn testimony describing the shooting as an accident. # (Datc
10). Mr. Wise asserts that he was prejudiced by counsel’s deficient performancsebeae
was no rational basis in the evidence for the affirmative defenisk). (

I. trial court proceeding

Duringtrial, defense counsel requestediastruction on the affirmative defense of
“defense of property.” (R., 4/7/11 Trial Tr. at 96). Thetrial court found that the
“defense of property” instructiowas warrantedased omMr. Wise’stestimony that he “was still
pursuing the $100 cash and the $200 security deposit when he chased Ms. Young, that he is
entitled to this defense with regard to defense of propartg’that the affirmative defense did
not “specifically contradict” Mr. Wise’s trial testimony that the shooting waaaident. (R.,
4/7/11 Trial Tr. at 98).

Defense counsel argued in closing that the testimony of the prosecution witnesses w
not credible and was inconsistent with the physical evidence, but that the physicalevidenc
supported Mr. Wise’s testimony that the gusctliarged accidentally. [d( at 132137).

Counsel emphasized that there was no evidence to support a finding that Mr. Wise intended to
kill the victim. (Id. at 137). Counsel then argued:
So not let’s think about why the affirmative defense is impartarie
affirmative defense is most important on the burglary count because it's clear,
[Mr. Wise] did not have permission to go into that apartment. He admits it, we

admit it. But the point is that he has a right, he has a right to use a reasonable
degree of force to protect his properly.
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So he went into that apartment for one reason. He went in there to get his
money. He did not go in there to assault her, that was not his intent when he
entered intdhat apartment. He did not go in therassault her in amnyay. The
assault occurred that he admitted to outside the apartment when he went into
that apartment, it was for the purpose of getting his money.

And he had a right that is not the crime afssault- he had a right to
use a reasonable degredate, which he did when he went for her pockets to
get his money back.

So this was not a burglary. So it was no doulias not an attempted
murder. It was not a burglary because they cannot prove that he went in there
with the intent taassault her And | wouldsubmit, it was not a secomtkgree
assault.

(Id. at 138-39).
In Instruction No. 19, the jury was instructed, in relevant part:

It is an affirmative defense to the crimes of Criminal Attempt to Commit
Murder in the First Degree, First Degree Burglary, and Assault in the Second
Degree that the defendant acted in Defense of Property.

A person is justified in using reasonable and appropriate physical force
upon another person when and to the extent that he reasbeibles it is
necessary to prevent what he reasonably believes to be an attempt by the other
person to commit theft.

(R., Court File at 207).See also Colo. Rev. Stat. § 18-1-702019).
ii. Colorado Court of Appeals’ decision
The Colorado Court oAppealsapplied thestrickland standardandrejected the claim on
the following grounds:
“[W]e conclude that defendant’s allegations, if true, were not sufficient to

demonstrate that counsel provided deficient performargse. Srickland, 466

U.S. at 689-90 (“[Clounsel is strongly presumed to have rendered adequate

assistance and made all significant decisions in the exercise of reasonable

professional judgment.”Ardolino [v. People], 69 P.3d [73,] 78 [(Colo. 2003)]
(“To establish ineffective assistamndhe defendant was required to overcome the
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presumption that, under the circumstances, the challenged conduct of his counsel
might be considered sound trial strategy.”).

(Wisell, Doc. # 24-1, at 3-4, 12-)3
ili. AEDPA analysis

Mr. Wise argueshat setting forth inconsistent defense theories was not a reasonable trial
strategyand that the defense of property instruction underminecldire ofinnocence, which
impacted his credibility with the jury, and caused the jury to return guilty verdicts

“Whether to raise a particular defense is one aspect of trial strategy, anueihfor
strategic or tactical decisions on the part of counsel are presumed coresd,thel were
completely unreasonable, not merely wrorntlerson v. Attorney Gen. of Kansas, 425 F.3d
853, 859 (10th Cir. 2005) (internal quotation marks and citation omittelaider Colorado law,
a criminal defendant who maintains his innocence throughout a trial may nevertbedess an
inconsistent jury instruction omaffirmative defensprovided there is a rational basis for the
instruction in the evidentiary recordPeople v. Wakefield, 428 P.3d 629, 644-48 (Colo. App.
2018) (defendant's testimony that he had pulled gun “up and away” from victim during
altercationand thus that shooting victim was accidental, did not precluddeffse
instruction). Accord Brown v. People, 239 P.3d 764, 769-70 (Colo. 20Xpartial defense of
involuntary intoxication was not precluded by innocence defen$égquantum of evidnce
necessary for givingn affirmative defense instruction is “a scintilla of evidence, or some
evidence’ Peoplev. Saavedra-Rodriguez, 971 P.2d 223, 228 (Colo. 1998).

Mr. Wise’strial testimony could have allowed the jury to rationally find theeither

shot the victim accidentally or that the gun discharged as a result of his holdidgfemse of
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property, and either theory could have resulted in an acquitf@lhere wasat least some
evidence indicating thgMr. Wise] acted in [defense of property], even though he mairjéah
that the actual firing of the weapon was unintentionalVakefield, 428 P.3d at 647-48
(Emphasis in the original).

Under the doubly-deferential standard this Court must apply to an ineffectiverassista
of counsel claim adjudicated by the state court, the Court finds that
fair-minded jurists could disagree about whether the Colorado Court of Appeals’ detemmina
of the ineffective assistance claim was inconsistent @8rilckland. The Court furthe
concludes that thetate appellate court’s decision was based @asonable determination of the
facts.

Mr. Wise is not entitled to federal habeas relief for his second claim.

c. claimthree

Mr. Wise contends thatrial counsel was constitutionally ineffectiirefailing to move
for a mistrial“after the trial court admitted extremely unfair and prejudicial bad character
evidence in the guise of impeaching Mr. Wise’s trial testimony and expressly invitetthe
court’s erroneous and misleading limiting instruction.” (Doc. # 1 at 14).

i. trial court proceeding

Before trial, the parties agreed to exclude any evidence about the Applicentisazde

of drugs airrelevant and unduly prejudiciél. (R., 3/28/11 Hrg. Tr. at 583). During trial,

Mr. Wise testified on direct examination that he carried a gun with him at all timegéotpro

4 For trial, theprosecutiorredactedhe portion of Apgicant’s videotaped interview with Detective Mehl in which
he admitted that he was a crack dealeR., 4/7/10 Trial Tr. at 6362).
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himself because he had once been shot in the head. (R., 4/7/10 Trial Tr. at 41). At thadeginni
of cross eamination, the prosecution told the court during a bench conferendérthatise had
“opened the door” to questioning about why he carried a gun-because he was a drug dealer.
(Id. at 61). Defense counsel vehemently objected to the admissionevidieace as a

“collateral issue” that was “unduly prejudicial.”ld(at 62:63). The following colloquy then
occurred between the court and defense counsel:

THE COURT: But | acknowledge, Mr. Bloch, it idesap because he
doesn't reference a gwhen he's talking tBetective Mehl, but it is general
knowledge that somebody who is engaged in narcotics distribution is usually
armed toprotect themselves for any number of reasombe prejudice is strong,
| acknowledge that.Wwould propose- heres what | would propose. | would
propose to give the jury a limiting instruction that thismsy being considered
with regard to Mr. Wise's credibility, not with regard to whether or not Mr. Wise
did the crimeghat are alleged here.

MR. BLOCH: Judge, | have to tell you, | mean, I'm kind of shocked at
this. | mean, there's nothinrgthere's just nothing that we did to open up the door
to his being a drug dealer.

Now, if the Court is going to rule that way, then | have nothing to say, but
| believe that its, first of all, Ibelieve its a mistrial and | think that by
introducing evidence of this persarcriminal activity, which i€haracter
evidence of bad acts, to imply that he’s lying about having gotten shot in the head,
| mean, | cait changethe Court’s ruling, but it's incredibly unfairly prejudicial to
Mr. Wise who is taking the stand in his own defense to explain the shooting to
then bring in under the guiseiafpeaching him under totally collateral issues, to
bring inprior crimind conduct. But if that's your ruling, thehats the ruling.

THE COURT: Mr. Plattner, | have to note, it's a very close question. It is a
very close question.

(Id. at 6364).
The prosecutor then croegamined Mr. Wis@bout hisstatemento Detective Mehl that

he was a crack dealer.ld(at 65). Mr. Wiseadmitted thahe told Detective Mehl he was a
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crack dealer but statekat was not the reason he carried a handgud.). (The court instructed
the jury:
Ladies and gentlemen, you are instructed with regard to those
guestions, that they cannot be considered by you with regard to any
evidence concerning the pending charges against [defendant]. That
evidence is only offered for your consideration with regard to
[defendant’s] credibility. They can be used for that reason and for no
other reason.
(Id. at 66).

During closing argument, defense counsel emphasized that Mr. Wise’s testimony was
consistent with the physical evidence, in contrast to the testimony of the prosecutiessest
(R., 4/7/11 Tr. at 12840). During rebuttatlosing argument, the prosecustated:

Now, Mr. Bloch in his argument would have yoelieve whatever

positive information came out of thestimony of Miguel Wise as to what

happened in 11680semite.Consider the source. He admitted to you thalida

like a rug to Detective Mehl, yet what he told you when he took the stand today,

after listening to everybody else testify, somehow or another has become the

gospel and that is now believable?

Consider the source. He's a convicted fel&@onsider the fact that he told

Detective Mehl he hasn't hadyan for 20 years, but what he did admit was that

he was arack dealer.

(Id.at 14142). Defense counsel objectétht the prosecutor made an impermissible comment
on theMr. Wise’'scharacter “This was a general statement that you can’t believe a drug dealer,
which now moves from credibility to character evidence, and that was a danger wingdini

and | think it is now being magnified.” Id; at 14£2-43). The court responded, “Well, | don’t

hear you moving for a mistrial.” Id.). Defense counsel replied: “I don't, in all honesty, think

it rises to a mistrial. | think it rises to an admonition to disregagivera limiting instruction

again.” (d.). The court thegave the following limiting instruction to the jury:
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Ladies and gentlemen, with regard to [the prosecutor’s] reference of
[defendant] being a crack dealer, | want to remind you that when thignee
came in, | gave you what's called a limiting instruction. That instruction said
that that evidence was only being offered with regard to assessing [defendant’s]
credibility, it is in no way what we call substantive evidence as to the pertinent
charges that are before you at this point in time. And | want to remind you of
that caution.

(Id. at 143-44).
ii. Colorado Court of Appeals’ decision
The Colorado Court of Appeals applied 8weckland standard and resolvédr.
Wise’sclaim on thefollowing grounds:

In his postconviction motion, defendant asserted that trial counsel failed to
make a “proper irrefutable objection” to the admission of, and to the prosecutor’'s
reference to, the drug dealer evidence. . . .

Initially, we are not convinced that defendant’s allegations, if true,
established that trial counsel performed deficiently in his objections to the drug
dealer evidencesee [People v.] Bossert, 722 P.2d [998,] 1010 [(Colo. 1986)].

Additionally, we conclude thatefendant’s allgations, if true, were
insufficient to demonstrate that he was prejudiced by the admission of the drug
dealer evidence. . .The trial court explicitly instructed the jury, twice, not to
consider the drug dealer evidence as substantive evidence o&tjeshrimes
but rather that it could be used solely to assess defendant’s crediediBeople
v. Carter, 2015 COA 24M-2, 1 59 (“Absent evidence to suggest otherwise, we
presume that the jury followed [it’s] instructions.”).

Furthermorewe are conviced that the trial evidence, excluding the drug
dealer evidence, supplied overwhelming proof of defendant’s guilt, as described
above.See People v. Romero, 2015 COA 7, 11 48-50.

(Wisell, Doc. # 24-1at3, 16-17.
In support of its finding that the evidence of Mr. Wise’s guilt was overwhelming, the

court stated: “The record shows that . . . [s]ix prosecutorial withesses and twex8ddings

supported the prosecution’s theory that, during a dispute over money, defendant chased the
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victim into athird party’s apartment and shot Fer(ld. at 9-10). iii. AEDPA
analysis

Mr. Wise argues in the Application and Refiigtcounsel should have moved for a
mistrial when the court improperly admitted the evidence that he was a drug dedldrat he
was prejudiced by counsel’s failure to do iemardless of the trial court’s limiting instruction to
the jury, because the evidence against him was not “overwhelming” as described by the
Colorado Court of AppealsMr. Wise maintains that therosecution witnesses’ testimony was
inconsistent with thehysical evidence, as explained by the defense expert in forensic pathology,
whotestified thathe victim suffered fousuperficial,irregularwounds to her left side ia linear
pattern,which indicated a gunshot entered the victim’s body and may have tumbled out and gone
back in and out agaih. According to Mr. Wise, the pattern of the victim’s wounds indicated
that the gun was pointing downward when it discharged and does not support an inference that
he intended to kill the victim.Mr. Wise maintains that his testimony that the shooting was an
accident would likely have been credited by the jury had the highly prejudicial bad character
evidence that he was a drug dealer not been admitted.
(Doc # 1 at 14-21; Doc. # 31 at 11-16).

Thestate court record demonstrates that during cross examination of Mr. Wiseedefens
counsel vociferously objected to the admission of evidence that Applicant was a daesg deal
arguing that it would require a mistrialHowever, the trial court disagreed, concluding that

evidence was relevant Mr. Wise’scredibility about why he was carrying a gun and that the

5 SeeR., 4/7/11 Trial Tr. at 125.
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prejudicial effect of the evidence could be ameliorated by a limiting instrucfidre trial court
ruled, over defense counsel’s objectiomtttihe evidence was admissible and gave the jury a
limiting instruction. Mr. Wise fails to demonstrate tbatinsel’sfailure to move for a mistrial
after the court gave the jury a limiting instructimnstituted deficient performance or that he
was prejudiced as a resultt is clear from the state court record that the trial coonld have
denied the motion.

Following the prosecutionsomment irrebuttal closing argument that Mr. Wise was not
credible because he was a drug dedleiense coosel objectedhat the prosecutor made an
improper comment about Mr. Wise’s character, as opposed to his credifiliy trial court
then repeated the limiting instruction to the jury at defense counsel’s requespro$éeutor’s
comment was isolatkand somewhat ambiguous. Further the trial court already ruled that the
drug dealer evidence was admissible for the purpose of considering Mr. WiseilityedMr.
Wise fails to demonstrate that counsel’s treatmetti@prosecutor's comment about him being
adrug dealer fell below an objective standard of reasonableness.

Moreover, Mr. Wise has not established a reasonable probability that the trial court
would have granted defense motion for mistriédllowing the prosecutor’'s commentUnder
Colorado law, a “mistrial is the most drastic of remedies that should only be graredheh
prejudice to the accused is too substantial to be remedied by other mé&soplé v. Santana,

255 P.3d 1126, 1132 (Colo. 2011). The jury was twice instructed that the evidence about Mr.
Wise being a drug dealer was to be considered only for the purpose of assessing Mr. Wise’s

credibility. The law presumehat jurors will follow their instructions.See Richardson v.
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Marsh, 481 U.S. 200, 206 (1987)It is an “almost invariable assumption of the law that jurors
follow their instructions.”).

In light of the substantial evidea of Mr. Wise’s guilt presented at trial, Appintdhas
failed to show that he was prejudiced by defense counsel’s failure to requestad afistr
rebuttal closing argument. Mr. Wise’s speculation that the jurors convicted haah das
evidence that he was a drug deaeansufficient to warrant relief und&rickland. See
Strickland, 466 U.S. at 693.See also Ellisv. Raemisch, 872 F.3d 1064, 1084 ({CCir. 2017)
(mere speculation that a defendant has been prejudiced by counsel’s condudicgemsuider
Strickland).

The Court finds that the Colorado Court of Appeals’ determination of Mr. Wise’s
ineffective assistance claiwas a reasonable apgdtion ofSrickland. The Court further finds
that the state appellate court’s factual finding that the evidence of Appligaiit'svas

“overwhelming” was reasonable based on the evidence presented astdat forth in Section

lIl.B.1,infra. The testimony of five prosecution witnesses directly supported the prosecution’s

claim that Mr. Wise intentionally shot the victimContrary to Mr. Wise’s assertion, the
physical evidence did not directly contradict the testimony of the prosecutionseisnekhe

fact that the victim suffered superficial injuries from the shooting does no¢ tbitvitnesses’

testimony. Moreover, although Mr. Wise’s testimony that the gun discharged accidentally was

consistent with the physical evidenbés credibiliy was in question based on his admissions
during cross examination that he made fatsgement$o the police about the events that

occurred on the day of the shootind\t a minimum,reasonable minds could disagree about
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how to interpret thevidence as whole therefore, th€olorado Court of Appeal$actual
determinatiorwas not objectively unreasonable.

Mr. Wise is not entitled to federal habeas relief forthisd claim.

3. Ineffective assistance ohppellate counsel
a. goplicable Supreme Court law

The twopart standard set forth Brickland v. Washington applies to claims of
ineffective assistance of appellate counsgte Smith v. Robbins, 528 U.S. 259, 285 (2000)
(holding that “the proper standard for evaluating [a] clainh &ippellate counsel was ineffective
.. Is that enunciated @&rickland”). The applicant must show, under the first prong of
Srickland, “that [appellate] counsel unreasonably failed to discover [a] nonfrivolous isané|
to file a merits brief raigg [it].” Smith, 528 U.S. at 285.See also Carglev. Mullin, 317 F.3d
1196, 1205 (16 Cir. 2003) {The very focus of &trickland inquiry regarding performance of
appellate counsel is upon the merits of omitted issues, and no test that ignores shef therit
omitted claim in conducting its ineffective assistance appellate counsel anaipgisrts with
federal law.). The Suprera Court has recognized thappellate counsel who filed a merits
brief need not (and should not) raise every nonfrivolous claim, but rather may select fsagn am
them in order to maximize the likelihood of success on appeatith, 528 U.S. at 288 (citing
Jonesv. Barnes, 463 U.S. 745 (1983)).

Under the second prong 8fickland, the applicant “must show a reasonable probability
that, but for his counsel's unreasonable failure to” raise a particular nonfrivedoes “he
would have prevailed on hippeal.” Smith, 528 U.S. at 285.

b. claim four
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In claim four, Mr. Wise contends thappellate counsel was constitutionally ineffective
in failing to raise the issue of the trial court’s impropdmission of prejudicial character
evidence omlirect appeal (Doc. # 1 at 22-3).

The Colorado Court of Appeals rejected this claim under the prejudice prong of the
Srickland inquiry:

[W]e conclude that defendant’s allegations, if true, were insufficient to
demonstrate that. . the result ofhe appellate proceeding would have been

different had counsel challenged the court’s evidentiary ruliSeg [People v.]

Gandiaga, 70 P.3d [523,] 526 [(Colo. App. 2002%ke also [Peoplev.] Long, 126

P.3d [284,] 286 [(Colo. App. 2005)The trialcourt explicitly instructed the jury,

twice, not to consider the drug dealer evidence as substantive evidence of the

chargel crimes but rather that it could be used solely to assess defendant’s

credibility. See Peoplev. Carter, 2015 COA 24M-2, 1 59 (“Absent evidence to

suggest otherwise, we presume that the jury followed [it's] instructions.”).
Furthermore, we are convinced that the trial evidence, excluding the drug

dealer evidence, supplied overwhelming proof of defendant’s guilt, as described

above.See People v. Romero, 2015 COA 7, 11 48-50.

(Doc. # 241 at16-17).

In light of the court’dimiting instructions to the jury and the substantial evidence of Mr.
Wise’s guilt, there isi0 reasonable probability that the outcome of Mr. Wise’s appeal would
have been different had appellate counsel argued that the trial court erred imgdmittence
that Mr. Wise was a drug dealefSee Neill v. Gibson, 278 F.3d 1044, 1062 (10th Cir. 2001)
(finding no prejudice in appellate counsel’s failure to raiska@n when there was no reasonable
probability that Neill would have prevailed on direct appeal had the issue been tdE@d)y.
Ward, 184 F.3d 1206, 1222 (10th Cir. 1999) (rejecting claim of ineffective assistance of

appellate counsel because the mapit's claim was not “clearly meritorious”)
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The Court finds that the Colorado Court of Appeals’ determination of Mr. Wisefs clai
was reasonable und8&mith v. Robbins and Strickland.

Mr. Wise is not entitled to federal habeas refgfclaim four

c. daim five

Mr. Wise maintains thappellate counsel was constitutionally ineffectindailing to
raise a Fifth Amendment issue on dirappeal. Specifically, Mr. Wise ontends that appellate
counsel should have argued that the trial court erred in denying his motion to suppress statement
madeduring the videotapeplolice interviewbecause Applicant “unambiguously articulated a
desire to refrain from incriminating himself” but the interrogating officer igthéis invocation
of the right to remain silent. (Doc. # 1 at 24).

i. trial court proceeding

Before trial, defense counsel mov® suppress Mr. Wise’s videotaped statements to the
police on the ground that the statements were made after he invoked his Fifth Amengimhent ri
to remain silent; or, alternatively, on the ground that Applicant’'s waiver of his Hifttndment
right was not knowing and voluntary. (R., Court File at 49sB& also 3/28/11 Hrg. Trat &

31).

The videotaped policaterview reflects thathe detective gave Mr. WiseMiranda
advisemenat the beginning of the interview and Mr. Wise indicated that he understood his
rights and was waiving them.Sge People’s Ex. 20). The detective then asked Mr. Wise some
background and housekeeping questions, which Mr. Wise answereyl. \(Vhenthe detective
began to question Mr. Wise about the eventiune 11, 2010, Mr. Wise responded that the

victim tried to “rob” him that he did not want to talk about it, ahdt thedetective should talk
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to the victim about what happenedld.). The detective continued to question Mr. Wise about
the events of June 11, 2010 and Mr. Wise answered questionhabioieractions with the
victim up to the timehat heleft his apartment to meet the victim’s frieatlher car athget his
money orders back. Id,). Mr. Wise told the detective that he never saw the victim again that
day and did not shoot her.ld(). Mr. Wise further told the detective that he does not have a
gun. (d.). Atthat point, Mr. Wise stated: “I’'m sorry | can’t be more open with you, Sir, but |
just can’t right now, you know, it's not good for me.ld.j. (For purposes of People’s Ex. 20,
the interview then concluded).

The trial court denied the motion to suppress on the following grounds:

| find in this interrogation thaa Miranda advisement was given. | tend to
agree with the defensewas given rather quickly with the introduction that
you've 20 seen this 1,000 times on—in the movies, but Mr. Wise answered. Do
you understand you have the right to remain
silent, he aswered each of them, | do, and then indic&isdvillingness to talk
with the detective.

The conversation was about 41 minutes or so in length and the
conversation never gives any indication thiat Wise wants to reassert his rights.

Mr. Plattneris correct, | believe the law is thatperson wants to stop an
interrogation must do so in some type of unequivocal indication. But here |
disagree with the defense argument, Mr. Wise was engaged in a conversation.

The question arises as to whether or not there is indications in here of
mental health issues and | would say no, there are not to a layperson. | reference
thisinterrogation when | requested a second competency evalbatanse | had
additional information, but when | just saw the
DVR andcompleted it, | had no questions with regardfiro Wise's mental
capacity.

And so the argument is made that he did not intelligently and knowingly
waive hisMiranda rights. | would respectfully disagree and | would so find that
he did knowingly and intelligently waive hidiranda rights. Theravas no
indication in this 41 minutes that he was not engaged
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in a coherent conversation with regard to some positions he took.

This is a police interrogation about a very, vegyious act andgople in
the course of human events do all types of somewhat strange things in that type of
a pressuraituation, being interrogated by a homicide detective adout
attempted firsdegree murder, and so | just don't see anything in the interrogation
thatwould allow me to find under the law that it was not a knowing, intelligent
conversation, and likewise, | don't find that the gentlemean indirectly makes
more than an indirect but he did not even indirectly assert that he wanted to stop
theinterrogation.

(R., 3/28/11 Hrg. Tr. at 42-44).
il. Colorado Court of Appeals’ decision
In Wisell, the Colorado Court of Appeals resolved Mr. Wise’s claim on the following
grounds:

Defendant asserted that appellate counsel was ineffectWisar for
failing to challenge the trial court’s order denying the motion to suppress the
police interrogation recording. He argued that, had counsel asserted this claim, the
division of this court “would have likely found [his] Fifth Amendment right was
violated” because, after waiving hMiranda rights, he made “unequivocal
statements mearto invoke his right to cease further questioning” and the right
against selincrimination, which were ignored.

We conclude that defendant’s allegations, even if true, were insufficient to
establish deficient performance or prejudice resulting from appellate ¢sunse
representation.

Defendant presented no argument explaining why a challenge to the trial
court’s denial of his motion to suppress was clearly stronger than the claims
actually asserted in his direct appé&ge Long, 126 P.3d at 286.

Moreover, his allegations did not demonstrate a reasonable probability
that, if appellate counsel had raised a challenge to the denial of his motion to
suppress iMise I, the division would have reversed his convictions. Specifically,
we are not convinced that the division would have concluded that the alleged
error in admitting the recorded interrogation was sufficiently prejudicial to
warrant reversal (i.e., the error was not harmless beyond a reasonableSeubt).
Peoplev. Davis, 2018 COA 113, § 18.
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In addressing whber the erroneous admission of statements was harmless
beyond a reasonable doubt, “an appellate court should consider a number of
factors, including the importance of the statements to the prosecution’s case,
whether the statements were cumulative, aneteeall strength of the
prosecution’s casePeople v. Melanson, 937 P.2d 826, 833 (Colo. App. 1996).

The recorded interrogation here did not supply direct evidence of
defendant’s guilt. As he stated in his motion, defendant in the interrogation
consistently denied any involvement in the shooting; thus, he argued in his motion
that the video’s “content was wholly irrelevant and collateral to defendant’s
guilt.” See Davis, 11 22, 24 (even assuming the defendant’s statements were
erroneously admitted, the error was harmless beyond a reasonable doubt because,
among other things, the defendant consistently denied involvement in the most
serious offense).

Furthermorethe record shows that the evidence of defendant’s guilt,
excluding the recorded interrogation, was overwhelming. Six prosecutorial
witnesses and two 911 recordings supported the prosecution’s theory that, during
a dispute over money, defendant chased the victim into a third party’s apartment
and shot herSee Melanson, 937 P.2d at 833 (The admission of defendant’s
statements was harmless beyond a reasonable doubt because “[tlhe evidence
admitted at trial sufficiently linked [the] defendant to the victim and the
prosecution met its burden by demonstrating that [the] defendant’s statements . . .
did not contribute to his conviction.”3ee also Davis, 12 25-29 (Any error in the
trial court’s denial of the defendant’s motion to suppress his statements “was
harmleseyond a reasonable doubt in light of the relative insignificance of the
statements to the People’s case and the substantive evidence of guilt.”).

(Doc. # 241 at 710).
iii. AEDPA analysis
The Colorado Court of Appeals did not address whether a constitutional error occurred in
the admission of Mr. Wise’s videotaped statements to the police; ingteadate appellate court
assunedthat any such error wamrmless, and therefore, counsel’s failure to raise the alleged
constitutional violation as an issue on direct appeal did not result in any prejudice.
The state court record reflects that finesecutiorpreviewedMr. Wise’s statements to

the police m its opening statement, telling the jury thvat Wisetold the police that he did not
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possess a gun and did not know anything about the victim getting shot. (R., 4/4/11 Trial Tr. at
152). Mr. Wise testifiedat trial that he did possess a gun and carried it with him because he had
been shot in the head oncévir. Wise furthettold the jury thatie and the victim got into an
argument about whether she was attempting to steal his money, and that a physicalfetrugg|
the gun ensued, which caused the gun to disclzgdentally. Therosecutor then cross-
examined Mr. Wis@xtensively on his prior inconsistestatements to the policeln closing,
the prosecutor relied on the testimony of the prosecution witnesses to support a verdiigt of gui
on the charged offenses. However, after defense counsel argued that the Applararth of
events was more credible because it was consistent with the physical evidencesdabetpr
emphasized inebuttalclosing argument that Mr. Wise “admitted to you that he liked like a rug
to Detective Mehl” and his version of events was not credible. (R., 4/7/11 Trextl T4142).
The prosecutor also told the jury:
So, ladies and gentlemen, there's some fairly cleaices that you have to make
concerning this testimony, you know, because the defendant has admitted it, that
he lied toDetective Mehl. And what you are being asked to do isssence,
find that despite the fact that he lied thetnatever he told you today is true, and
that because he saidoday, all these other withnesses must be mistaken, lying,
misperceived, something, but whatever they told you is not credible and is not
sufficient for you to find the defendant guilty beyond a reasonable doubt.
(Id. at 149).
Undoubtedly, Mr. Wise’s statements to the detective that he did not possess a gun and
was not in contact with the victim at the time she was gamiaged Mr. Wise’sredibility
before the jury. However, Applicant’s trial testimony that the shooting wasa@dent was

contradicted by the testimony of numerous prosecution witnesses, three of whom had no

relationship with the victim or Mr. Wise. Even without the admission o$tiaiements to the
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police, Mr. Wise’s testimony was not likely to persuade the jury to acquit Aiherefore, Mr.
Wise has failed to show a reasonable probability thaCtierado Court of Appeals would have
reversed his convictiahad theFifth Amendmenissue been raised on appeddee Littlesun v.
Parker, No. 10-5023, 380 F. App’x 758, 761 {1Cir 2010) (unpublished) (concluding that
petitioner was not entitled to habeas relief for his claim that his Fifth Amendmentgwmivile
against selincrimination was infringed where reasonable jurists could notte¢bha state
appellate court’s harmless error conclusgi@sause “there was so much other evidence in the
record to support the trial court's finding of guilt beyond a reasonable doubt.”).

The Court finds that the Colorado Court of Appeals’ resolutidghefneffective
assistance of appellate counsel claim comported$titbkland andSmith and was based on a
reasonable determination of the facts in light of the evidence presented at Bls Wad.

Mr. Wise is not entitled to federal habeas relief for his fifth claim.

V. ORDERS

For the reasons discussed above, it is

ORDERED thatApplication for a Writ of Habeas Corpus Pursuant to 28 U.S.§2254
(Doc. # 1), filedpro se by Migel C. Wiseis DENIED and this action is DISMISSED WITH
PREJUDICE. ltis

FURTHER ORDERED that no certificate of appealability shall issue bed&usVise
has not made a substantial showing of the denial of a constitutional right. 288J.S.C.
2253(c)(2); Fed. R. Governing Section 2254 Cases 1396k v. McDaniel, 529 U.S. 473, 483-

85 (2000). It is
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FURTHER ORDEREDOhat leave to procead forma pauperis is denied for the
purpose of appeal. The Court certifies pursuant to 28 U§SLE@15(a)(3) that any appeal from
this order would not be taken in good faitlsee Coppedge v. United Sates, 369 U.S. 438
(1962). IfMr. Wise files a notice of appeal he stalso pay the full $505 appellate filing fee or
file a motion to proceeth forma pauperisin the United States Court of Appeals for the Tenth
Circuit within thirty days in accordance with Fed. R. App. P. 24.

DATED March 31, 2020.

BY THE COURT:

T ebspatorn—

R. BROOKE JACKSON
United States District Judge
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