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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JOHN GERAC] on behalf of himself and all
others similarly situated,

Plaintiff,
Civil No. 1:18v-15542RMB
V.
OPINION
RED ROBIN INTERNATIONAL, INC,

Defendant.:

BUMB, United States District Judge:

This matter comes before the Coupibn motion by Defendant Red Robin International,
Inc. (“Defendant”) seekingtransfer ofvenueto the United States District Court for the District
of Colorado, pursuant to 28 U.S.C. § 1404(a). For the following reasons, Defendant’s Motion to

TransferVenuewill be granted.

PROCEDURAL HISTORY

On November 1, 2018, Plaintiff John Ger@éllaintiff’) filed aputativeclass actionn
the United States District Court for District of New Jeragginst Red Robin, alleging thgRed
Robin] sent unauthorized telemarketing text messages to Plaintiffidargbhone in violation of
theTelephone Consumer Protection Act (the ‘TCPA’), 47 U.S.C. § 227(b)(1)(A).” [Gontpl
“Compl.,” at { 1].Plaintiff bringsthis actionpursuant Federal Rule of Civil Procedure 23
purportedly on behalf of “[a]ll persons who (1) on or after four years prior to [Nowembe
2018] (2) were sent Red Robin Royalty text messages after (3) texting Def&Stdahor (4)

where Defendant did not possess prior express written conkerat™ 36.
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On February 15, 2019, Defendant filed the instant motion, requesting that this action be
transferred, pursuant to 28 U.S.C. § 1404(a), to the United States District Court fosttiod &fi

Colorado?

Il. FACTUAL BACKGROUND

Defendanis a Nevada corporation headquartered in Green Village, Colorado
[Defendant’'s Memorandum in Support of Transfer, “Def.’s Memo.,” ph&jowns and operates
over 400casual diningestaurants in 39 stated3-are located in New Jers¢Woolen
Declaration, af] 13]. In addition,Defendanbperates the Red Robin Roya(tiRoyalty”)

Program for its customers that provides them with offers for discounts and othigiskents
restaurantdd. atf 4 Approximately 97.5% of RoyaltyrBgram members live outside of New
Jerseyld. at{ 14.

Plaintiff joinedthe RoyaltyProgram on August 12, 2013 through Defendant’s welesite
which time heprovided his name, address, date of birth, and cellular telephone nisnbef]

8. A copy of the exacferms& Conditions(“Terms”) that the partieallegedly contracted {o
which allegedly contains a clause designating Colorado as venue for any actioh agains

Defendanthas noyetbeen producedd. at § 9?

1 In addition, Plaintiff filed a Motion to Leave for SReplyon March 29, 201%5ee[Plaintiff's
Motion for SurReply]. As the Court will explain in greater detail, Plaintiff's motion is
considered moot.

2 Plaintiff asserts that produced copyf the Termsloes not show a valid foruselection

clause See[Plaintiff's Motion for SurReply, Plaintiff's Reply Brief in Support oSurReply.

At this stage in litigation, without full discovery, it is uncleathié parties agreed to a valid
forum-selection clause, given that teeact Terms Plaintiff and Defendant agreetidaoe not

been producedBecause a standagdl404(a) analysis weighs in favor of transfer, the Court need
not endeavor the task of discerning whether the parties in fact agreed t fanatiselection
clauseTo that end, as the central concern of Plaintiff's Motion for Leave to Fil&k8ply is
whether there is a valid forum-selection clause, the Court finds such motion moot.

2



[DocketNos. 10, 16]

On May 25, 2018Defendansent Plaintiff goromotion througtanallegedlyautomated
text message that included “Reply STOP to canc€lohfipl., at I 24]. Plaintiff responded
“Stop” and received verification that the text messages would.ddagefendansent Plaintiff
two moreallegedly automated text messages containingAReainpromotions in July and
October of 2018ld. The technology used to communicate with Plaintiff is stored in Colpesdo

well as Defendant’s information systeni#/oolen Declaration,  12].

1. DISCUSSION

Even if a plaintiff has brought his case in a proper veaustrict court mayransferthe
caseto any other district where it might have been brought “[flor the conveniencetiespand
witnesses, in the interest of justit@8 U.S.C. § 1404(a)ransfer undeg 1404(ais
permissible only if the transferee district has personal jurisdiction oveleteadant. United

States v. Berkowitz328 F.2d 358, 361 (3rd Cir. 1964) (citing Goldlawr, Inc. v. Heiman, 369

U.S. 463, 466-67 (1962)).

“The burden of establishing the need for transfer ... rests with the movant,” Jumara

StateFarm Ins, 55 F.3d 873, 879 (3rd Cir. 1995), and tleeision to transfer is within trsound

discretion of the district court. Huang v. Sonus Networks, Inc., No. 15-2407, 2016 U.S. Dist.

LEXIS 36009, at *4-5 (D.N.J. Mar. 21, 2016) (citing Gendrikr®ssrer v. Bellagio Hotel &

Casing No. 14-6324, 2015 U.S. Dist. LEXIS 64984, at *2 (D.N.J. May 15, 9015)
This Court has previously set out public and private factors to be considered in geighin

whether to transfarenues. Harrison v. Fed. Bureau of Prisons, No. 17-4296, 2018 U.S. Dist.

LEXIS 103646, at *6-7 (D.N.J. June 20, 2018). The following is theexdraustive list:

The public interest factors include: (1) the enforceability of the judgment; (2)
practical considerations that could make the trial easy, expeditious, ornsespe
(3) the relative administrative difficulty in the two fora resulting from court
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congestion; (4) the local interest in decidingdl controversies at home; (5) the
public policies of the fora; and (6) the familiariof the trial judge with the
applicable state law in diversity cases.

Private interest factors includ€l) the plaintiff's forum preference; (2) the
defendant's forum preference; (3) where the claim arose; (4) the coneeoi¢he
parties as indicated by their relative physical and financial condition; €) th
convenience of the witnesses, but only to the extent they may be unavailable for

trial in one of the fora; and (6) the location of books and records (similarly limited
to the extent that they could not be produced in the alternative forum).

Id. at *6-7 (citingJumara55 F.3d at 879

V.  ANALYSIS

A. Propriety of Venuein the Transferee District

A civil action may be brought in “[the] judicial district in which any defendant reside
28 8 U.S.C. 1391(b). General jurisdiction exists in the district wiherdefendant is a
corporation or “an equivalent place, one in which the corporation is regarded as &dtEwans

v. CatholicRelief Servs.No. 2:18ev-13537, 2019 U.S. Dist. LEXIS 9658&, *6 (D.N.J. June

10, 2019) (citing Goodyear Dunlop Tires Operations, S.A v. Brown, 564 U.S 915, 924 (2011)).

Defendant contends that “the parties cannot dispute that [Plaintiff] mighbhawght this case
in the District of Coloradb[Def.’s Memo., p. 3] and it appears Plaintiff does not argue
otherwise Defendant is headquartered@olorado, thus, venue is proper in the District of

Colorado.SeeEvans, 2019 U.S. Dist. 96589, at *7; Hertz Co. v. Friend, 559 U.S. 77, 92-93

(2010).

B. Propriety of Transfer to Transferee District

Thelocationof the Defendant, resources, and withesses around Colorado apdethe

of the Plaintiftclassthroughout the countryit the majority of the factors in favor of transfer.

a. PublicInterestsWeigh in Favor of Transfer
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The relevant public interests whign favor of transferring this case to the District of
Colorado® Defendant argues thiais more practical to litigate in the District of Colorado
becausét and a significant number of records, witnesses, and technasiglgin Colorado.
[Def.’s Mema, p. 18].Plaintiff argues that Defendastelative financial positiomakes it less
burdensome for Defendaand its witnesses to travel ew Jersey than for Plaintiff to travel to
Colorado. [Plaintiff’'s Memorandum in Opposition bfansfer “Pl.’s Memo.,” p. 14]. Wile
Plaintiff may not be as wepositioned to travel as Defendant, Defendant andakemajority of
putative class membelgely to bescattered throughout the country, would be required to travel
substantial distances to Nel@rseySee[Woolen Declarationp. 14] (“Approximately 97.5% of
customers enrolled in the [Royalty] program live outside of New Jerséy£pntrast,
Defendanandmanywitnesses and records resideColorado and would be required to travel

substantial distances only to New Jer&seSmith v. HireRight Sa. Inc., No. 09-6007, 2010

U.S. Dist. LEXIS 55477, at *29-30 (E.D. Pa. June 7, 2@fi&ling Oklahomatransferee
district, a more practicatenuethan Pennsylvaniaecause defendant’'s employees and
documents are located @klahoma). In other words, more people and resolilady reside in
Colorado than in New Jersey. Accordingly, this factor weighs in favor of transfer

Next, Defendant argues that this case should be transferred because theoDistrict
Colorado has a shorter median time from filing an action to trial than the Districnod&teey.

[Def.’s Memo, p. 19]. Plaintf offers nocounterarguments. Indeed, in reality, Plaintiff would be

3 Public factors one, five, and six do not weigh in either direction. With regard to faetahin

is a matter of federal law and federal judges in Colorado and New detdd both interpret the
law without issue. The parties’ arguments regarding factor five concern whetbkd forum-
selection clause exists, but as the Court has expldimgdssue cannot be decided on the current
record Factor six is irrelevanbtthis analysis because this is not a diversity case.
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hardpressed to diverge with Defendatiite Judicial Conference of the United States has
declared every judicial vacancy existing in District of New Jersey, of vihaxie arés outof 17
authorized judgeships, as a “judicial emergenbefendant is correct in that this Cobies a
greater pedudge caseloatthan the transferee codrthus, this factor weighs in favor transfer.

Defendant then argues that this case should be transferred because Colorado has a
significantlocalinterest in adjudicating the claims, particularly “to ensure that businkesseed
in [Colorado] abide by federal laws and do not engage in unlawful aeketng practices.”

[Def.’s Memo, p. 19] (citing_Sias v. Law Offices of Andreu, Palma & Andreu, PL, No. 10-3773,

2011 U.S. Dist. LEXIS 10085, at *14-15 (D.N.J. Feb. 2, 2011)). In response, Plaintiff argues that
New Jersey has a significant local intefiagbrotecting its citizens from ouf-state corporations

and relying on_Montich v. Miele USA, IncthatNew Jersey’s interest is greater than Colorado’s

because the claim arose in New Jersey and because Plaintiff has numerous cohtbleis wit
Jersey[Pl.'s Memo., p. 14]; 849 F. Supp. 2d 439, 448-449 (D.N.J. 2012). Moistich
distinguishable, howevebgecause it dealt with a chotoé&law issue and it isinclear if
Montich's reasoning applies to transfei-venue casedd. at 444 At any rate, Glorado has
more compelling local interest in adjudicating this dhs@& New Jersey. This é&scase about a
company headquartered in Colorado allegedly harming citizens throughout thebyatsimg
technology in Colorado to effentarketirg decisions made in Colorado. As such, this factor

weighs in favor of transfer.

b. PrivateInterestsWeigh in Favor of Transfer

4 From March 2018 to March 2019, 17 judges presialeat approximately 2,000filings in the
District of New Jersey, while 7 judges presided over 4,300 filings in the Distri@blorado.
SeeStatisics as of March 2019, National Judicial Caseload Profile (available at
https://www.uscourts.gov/sites/default/files/data_tables/fcms_rarafise0331.2019.pgf
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The relevant private interests weigh in favor of transferring this case igtrict of
Colorado. With regard to factor one, Defendant arguedthattiff's choice of forumis
diminished in consequenbecause he representpudative class action with thousands of
putative class members scatteaedoss the countrgee[Compl., T 37];_ Huang, 2016 U.S. Dist.
LEXIS 36009, at *6-7. In response, Plaintiff argues that his choice of forum s$tdulge given
“great weight” because (1he rationale that a plaintiff's choice of forum should be afforded less
weight in a class action does not apply when the plaintiff's choice of forumh®ime state and
the dangers of forum shopping afesent(2) a named plaintiff could more aggressively pursue
the class’ claims iis preferred state, and (3) New Jersey is the proper venue considering
Plaintiff and Defendant both have substantial contacts Métlv Jersey, ansome ofthe
operative facts took place in New Jerg@t.’s Memo., p. 10].

Plaintiff's first and second arguments rest on the premise that a clasentgties’s
forum should be afforded great weight because it is his preferred, and home Fostinn Job

Haines Home for the Aged v. Youniydge Chesldneld that “the weight of authority holds in

class actions [that] the representative’s choice of forum is entitledeciference.” 936 F.

Supp. 223, 228 (D.N.J. 1996) (citing Koster v. Lumbermans Mut. Cas. Co., 330 U.S. 518, 524

(1947)).Even asumirg that Plaintiff is not forum shopping by the fact that his choice of forum
is his home state¢he putative class resenthroughout the nation arfft]he residence of the
class representative becomes a mere happenstaioesmy, 936 F. Supp. at 228.

SecondPlaintiff relies onAL & PO Corp. v. Am. Healthcare Capital, Irfor theidea

that “unnamed class members presumably benefit from a class representativablibd is
aggressively litigate their claims without significamtonvenience due to travel.” [Pl.’s Memo.,

p. 10]; No. 14-1905, 2015 U.S. Dist. LEXIS 19922, at *3 (N.D. Ill. Feb. 9, 2015). The court in
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AL & PO Corpdeclined to adopt th@ajority approacl? that a class representative’s choice of

forum is given less weight than in an individual actieecauseét did not want to assume that the
class certification would ultimately be grantedid because the class representative could more
aggressively pursue the class’ claims in his preferred fadirat*6-7. This appears to be the
minority approachSeel McLaughlin on Class Actions § 2.46 (15th dddllecting cased)[l]f

the members of the proposed class reside in numerous states, the tratifiereadce accorded

to plaintiff’'s forum selection ordinagilis greatly diminished. A minority view holds that the
general rule of deference continues to apply where no class has yet bdiedl SePtin fact, it
appears that even courts withie Northern District of lllinois, the district in which the minority

view hasdevelopedarenot in agreemenBeeCarter v. Arise Virtual Sols., Inc., No. 16-6262,

2017 U.S. Dist. LEXIS 7007, at *5 (N.D. lll. Jan. 18, 20¢Bome courts in this distri¢tave
adopted the [majority view], while others have hesitated to dfj)so
Courts within the Third Circuit follow the maijity view that less deference is generally

afforded to the class representative’s choice of fofusat have consided a number of

5> See2 Newberg on Class Actions § 6:38 (5th €ddjlecting cases) (“In class actions, the
plaintiff's choice of forum is generally given less weight.”

® The Supreme Court idosterstated “where there are hundreds of potential plaintiffs ... the

claim of ary one plaintiff that a forum is appropriate merely because it is his home forum is
considerably weakened.” 330 U.S. at 524. WHKibsterinvolved a derivative action, district

courts generally, as well as district courts within the Third Circuit, hppkea Kostels

reasoning to class actiorid. at 519;seeSmith, 2010 U.S. Dist. LEXIS 55477, at *3; Abramson

v. CWS Apt. Homes, LLC, 2016 U.S. Dist. LEXIS 154606, at *5-6 (W.D. Pa. Nov. 8, 2016);
Impervious Paint Indus., Ltd. v. Ashland Oil, Inc., 444 F. Supp. 465, 467 (E.D. Pa. 1978); Hall v.
Kittay, 396 F. Supp. 261, 263 (D. Del. 1975).

" The Second and Ninth Circuits have also endorsed the majoritySeain re Warrick 70

F.3d 736, 741 n.7 (2nd Cir. 1995) (adopting majority view but affording greater deference to
plaintiff’'s choice of forum because it was reasonable to assume a dispoatat@amount of the
putative class resided in plaintiff's chosen forum); Lou @lzBerg 834 F.2d 730, 739 (9th Cir.
1987) (adopting majority view).
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principlesto decide whether tadhere to the majority view his Court declines to adopt the

minority view and will evaluatéhe considerationsnumerated by majority vieadopting courts.
One consideration, which Plaintiff argues necesstafinding ofgreaterdeferenceis

the participation of the class representative in his preferred forum. [RdrisoM p. 10]. Courts

following the majority view have lookeid whether a class representatinasimade a showing

thathe would be required tgarticipate extensivelyat trial or be required to attend triabt

merely whether he could more aggressively pursueléss’ claimsimpervious, 444 F. Suppt a

467 (citing Goodman v. Fleischmann, 364 F. Supp. 1172 (E.D. Pa. 19é8)pls@eneral

Refractories Co. v. Washington Mills Electro Minerals Corp., No. 94-6332, 1995 U.S. Dist.
LEXIS 8351, at *8 (E.D. Pa. June 16, 1995) (finding named plaintiff's potential participation at
trial “minimal” where the conduct forming thmasis for the complaint was allegedly performed
by the defendants, and named plaintiff made no showing to the conittarg)Plaintiff has
made no showing that his presence would be required at trial or that he would negzhfertic
extensively in the same.

In addition where the bulk of evidence will likely come from the defendant, testimonial
or documentary, or wherecéass representatigetestimony is likely identical to that of his class

members’aplaintiff’'s choice of forum is entitled to less consideratiGeneral Refractories

Co., 1995 U.S. Dist. LEXIS 8351, at ‘&f{citing In re All Terrain Vehicles Litig.No. 88-237,

1989 U.S. Dist. LEXIS 1843, at *3 (E.D. Pa. Feb. 23, 19893intiff has nade no showing that
his testimony would be any different than his class members, and it appédne tréical
evidence in this case will likely come primarily from Defendahtadquarters in Coloradee

[Woolen Declaration, 1 12].
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Courtshave alsdooked to the location of class memhenrst the class representative,
with respect to the two fora. In nationwide class actiaasere, a more centrally located forum

would help class member participation. Impervious, 444 F. Supp. at 467-68; Harris v. Am. Inv.

Co., 333. F. Supp. 324, 326-¢¢.D. Pa. 1971) (transferring case frttme Eastern District of
Pennsylvania to the Eastdbistrict of Missouri because potential expensethehationwide
class litigating in Pennsylvania outweigh potential expenses of classematese litigating in

Missouri), see als@lohnson v. Nextel Communs., Inc., No.@65547, 2007 U.S. Dist. LEX

70926, at *12 (finding less deference where “[p]laintiffs constitute only six of 588ppelass
action.])” Indeed, Colorad@s a more centrally located venue than New Jemsbgre
approximately only 2.5% of Royalty Program members live [Wodeclaration, 1 14-
Colorado wouldikely be theless expensiveenuefor the putative nationwide class.

Third, Plaintiff argues thdtis choice of forum should be given deference besdue
operative facts occurred in New Jersey, and because he and Defendant have substantgal co
with the State.Pl.’s Memo., p. 10]. As support, Plaintiff argues that he recdivedlleged
automated messages in New Jersey, he is a resident ofé¥ssy, and that Red Robin has
substantial contacts with New Jersey because it owns and operates 13 restatimianthe
State.ld. However, each putative class membio resides in one of the 39 states that
Defendant owns and operates restaun#ely received the alleged automated messages in those
statesand would have similar contacts with those states as New JpMeaylen Declarationf
13]. On the other hand, the operative facts arose in, and Defendant and the Plagstiffave
substantially more contacts wjtGolorado, which is wheri@efendant is headquarterechere
Defendanmadethe marketing decisiorte send the alleged automated messages, and where the

technology was used to communicate with Royalty Program menhibeas {9 16012. Thus, it

10
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appears the operative facts to this case occurred in Col@addmith, 2010 U.S. Dist. LEXIS

55477, at *12-13 (finding the operative facts arose in Oklahoh®ethe challenged consumer

reports originated from Oklahoma even though the plaintiff feit #féects in Pennsylvania).
Indeed, “[p]laintiff’'s choice of forum [] is not a right and ‘should not receive dispesit

weight.” Ki-The Kim v. BMW of N. Am.,LLC, No. 2:12ev-02917, 2013 U.S. Dist. LEXIS

23950, at *10 (D.N.J. Feb. 20, 2013) (quotiumara55 F.3d at 880). Where, as here, the “vast
majority of factors weigh[] in favor of transfer,” affording PlaintifEsoice of forum the

standard weight would not prove tantamount to a denial of traggePuritanBennett Corp. v.

G. P. Indus.Inc., No. 87-2099-S, 1987 U.S. Dist. LEXIS 7027, at *8-9 (D. Kan. July 24, 1987).
After review of all relevant considerations, the Court affords Plaintfisice of forum less
deference, and, as such, finds that it should not preclude the transfer of this case.

Next, Defendant argues that its choice of forum should weigh in favor of transfer because
it is choosing to litigate in its home forum and, at the very least, its preferenceaie litig
Colorado should offset Plaintiff's preference to litigate in Nassey. Def.’s Memo, p. 22].
Plaintiff, however, offers no counterargument. As mentioned previously and below, na only i
Colorado the home to Defendant, but many of the operative facts arise from withindGolora
This factor weighs in favor of transfér.

With regard to the third factor, Defendant argues that the operativedaatsng in this
lawsuit—the decision to implement and market the Roylatbgram and the means by which it

sent the alleged automated messagasginated in Colorado, ndew Jersey.Defendant’s

8 See als/irag, S.R.L. v. Sony Comp. Entm’t Am. LLC, No. 14-4786, 2015 U.S. Dist. LEXIS
39910, at *16 (D.N.J. Mar. 30, 2015]T]he Court finds that because less deference is afforded
to [p]laintiff's choice of forum, [d]efendant’s choice of forum should be given more wgight
(quoting_N. Am. Dental Wholesalers, Inc. v. Danaher Corp., No. 11-247, 2011 U.S. Dist. LEXIS
91140, at *5 (E.D. Pa. Aug. 15, 20]1)
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Reply Brief in Support of TransfeiDef.’s Reply,” p. 10].Plaintiff argues that the claim arose in
New Jersey because the messages were received in New Jersey, which are naoteburbost
this context than thplacein which deisions were madeP].’s Memo., p. 11]Because the
putative class members allegedlyffered injury “throughout the United States” [Compl. at
38], however, this matter’s “center of gravity” revolves around Colorado, not NeeyJer

Santomenno v. Transeerica Life Ins. Cq.No. 11-736, 2012 U.S. Dist. 44883, at *23-25

(D.N.J. Mar. 30, 2012). This factatsoweighs in favor of transfer.

The parties also dispute whether the relative financial and physical conafiti
Defendant should favor alisfavor transferSee[Def.’s Memo, Pl.’s Memp As representative
of a putative class action, Plaintiff will likely play only a minimal role in litigation, i anall.
SeeSantomenno, 2012 U.S. Dist. 44883, at *20 (citing Young, 936 F. Supp. at 228, 231). On the
other hand, Defendant withost likelyspend significant resources defending this suit. To the
extent that Defendant will be the only entity or individual spending significaatirees, its
relative financial and physical sigees not weighni either directionAs such, this factas
neutral

Factors five and sixthe convenience of witnesses, bs@nd records to the extethiat
they would be unavailable for trialare neutral, respectively. Defendant argues that its
employeesnd recordsvill have to travel over a thousand miles to testify in New Jersey, while
Plaintiff argues that Defendant has not made a showing which particulassesnand records
will be inconveniencedsee[Pl.’'s Menp., Def.’s Reply. Because neither party has offered
evidence that its witnesses and records would be unavailable foaridalpt merely

inconvenienced, these factors are neu8akFranklin U.S. Rising Dividends Fund v. Am. Int’l

Group, Inc, No. 2:13-05805, 2014 U.S. Dist. LEXIS 50925, at *28-29 (D.N.J. Apr. 14, 2014)
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(citing Days Inn Worldwide, Inc. v. Ram Lodging, LL.®lo. 09-2275, 2010 U.S. Dist. LEXIS

37790, at *18 (D.N.J. Apr. 14, 2010)).

V. CONCLUSION

For the abovestated reasons, Defendant’s tida to Transfer Venue will be granted. An

appropriate order follows.

Date: Jun@1, 2019 s/ Re[ée Marie Bumb
RENEE MARIE BUMB
UNITED STATES DISTRICT COURT
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