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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
LEWIS T. BABCOCK, JUDGE
Civil Action No. 19-cv-02077-LTB-NRN
AIMEE FOSTER,

Plaintiff,
V.

SEDGWICK CLAIMS MANAGEMENT SERVICES; and
VMWARE, INC.,

Defendants.

MEMORANDUM OPINION AND ORDER

Babcock, J.

This matter is before me on a Partial Matito Dismiss filed by Defendants Sedgwick
Claims Management Services (“SedgwickmdaVMware, Inc. (“WMware”) (collectively
“Defendants”).[Doc #8] Plaintiff, Aimee Foster (“Plaitiff’) opposes the motion. After
consideration of the paes’ arguments and briefs, and foe tteasons stated, | deny Defendants’

Partial Motion to Dismiss.

BACKGROUND

Plaintiff filed her Complaihon July 18, 2019, asserting cfes against Defendants under
the Employee Retirement Incomec8gaty Act of 1974, 29 U.S.C. 81104t seq(“ERISA”). As
her First Claim for Relief, Plaintiff allegesahDefendants wrongfullglenied her short term
disability (“STD”) benefits. [Doé1] Inthe Second Claim for Refjélaintiff assets a claim for
breach of fiduciary duty, alleging that Defendamiere fiduciaries and had a duty to provide

Plaintiff with accurate informatioand that Defendants breached that duty by failing to advise her
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of other available options.

Specifically, Plaintiff alleges in the Complaintttat all pertinent times she was a full-time
employee of VMware, that VMwarprovided its employees witBTD benefits pursuant to an
employee benefit plan as detereihby ERISA (the “Plan”) and th&iaintiff was a “participant”
in or “beneficiary” of the Plan. Plaintiff fther alleges that, upomformation and belief,
VMware is the sponsor and administrator of B@n and that VMware delegated to Sedgwick its
obligation to make &benefit decisions at issue in the Cdaipt. The Complaint alleges that in
or around March 2019, Plaintiff was unable to amn working due to multiple health issues and
medical conditions. Plaintiff further alleges tishie initially requested paid time off, but then
applied to the Plan for STD benefits whichravevrongfully denied byDefendants and that
Defendants, as fiduciaries, failealadvise her of other available options, such as the right and/or
ability to use paid time off as needked her symptoms and/or medical care.

I. MOTION

Defendants seek partial dismisfar failure to state a clam under Federal Rule of Civil
Procedure 12(b)(6) as follows: (1) to dismiss the First Claim for Relief as against VMware on
the grounds that VMware played no role in adpating Plaintiffs STD claim and is, therefore,
an improper defendant; and (2) desmiss the Second Claim f&elief as to both Defendants
because claims for breach of fiduciary duty unBRISA are limited to: a) section 502(a)(2)
which applies only if the claimaig seeking a remedy doehalf of a plan; ob) section 502(a)(3)
which requires that the claimant have no othera@y under ERISA or that the claimant be seeking
equitable relief. Defendants argue that Pifiatbreach of fiduciary duty claim fails because

Plaintiff is not seeking a remeday behalf of the Plan, becalRkintiff has another remedy under



ERISA and because Plaintiff isthg@eeking equitable relief.

Plaintiff opposes the motion, astieg, as to the FitsClaim for Relief, that VMware is a
proper defendant because, as the Plan spambradministrator, VMware is responsible for
paying Plaintiff's benefit claimlDoc #14] As to the Second @i for Relief, Paintiff argues
that she is seeking equitable rekeid relief for the Plan as a wkokiting paragraph 41(B) of the
Complaint in which she requests an injunction and/or other appropriate equitable relief and
paragraph 41(F) of the Complaint in which skquests retraining and/ootice to employees
regarding rights under the Plan.

. STANDARD OF REVIEW

To survive a motion to dismiss for failuredtate a claim under Rule(b)(6), a complaint
“must contain sufficient factual matter, accepted as, tito state a claim to relief that is plausible
on its face.” Ashcroft v. Iqbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007)). “A claim has faciaibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Id. (citing Twombly 550 U.S. at 556). “Plaislity” in this context
“refer[s] to the scope of the allegations in a conmpia if they are so general that they encompass
a wide swath of conduct, much of it innocethign the plaintiffs haveot nudged their claims
across the line from conceivable to plausibleRobbins v. Oklahom&19 F.3d 1242, 1247 (10th
Cir. 2008) (internal quotations omitted).

As a corollary, “[tlhreadbare céals of the elements @ cause of action, supported by
mere conclusory statements, do not sufficdgbal, 556 U.S. at 678. Rather, the “[flactual

allegations must be enough to raise a rightelief above ta speculative level.” Twombly 550



U.S. at 555. A pleading thatfefs “labels and conclusions” @ formulaic recitation of the
elements of a cause of action will not do; does the complaint suffice if it tenders “naked
assertion[s]” that are devoid of “further factual enhancement’, 550 U.S. at 555, 557.

When deciding a motion to disss under Rule12(b)(6), the cburust assume the truth of
all well-pleaded facts in the complaint and draw all reasonable inferences therefrom in the light
most favorable to the plaintiff. Teigen v. Renfronp11 F.3d 1072, 1078 (10th Cir. 2007). Legal

conclusions, however, do not receive this treatmelgbal, 556 U.S. at 678.

V. ANALYSIS

A. First Claim for Relief for WrongfuDenial of Benefits under ERISA

Defendants request that the Ei@aim for Relief for wrongil denial of benefits under
ERISA 8502(a)(1)(B) be dismisdeas against VMware. Defenuta argue that the only proper
defendant in a claim for denial of benefitghe party or fiduciary responsible for deciding the
benefits claim. Defendants point out that the Complaint alleges that “VMware has delegated to
Defendant Sedgwick its obligation to make all bengdicisions at issue in this claim,” and that
“Defendant Sedgwick was otherwidelegated the authority to administer claims for STD benefits
by the Plan.” Motion at 7, citing Compl. 3Reply [Doc #17] at 4¢iting Compl. 114, 34.
Therefore, since VMware played no role in atipating Plaintiff's STD claim, Defendants argue
that VMware is not a proper defendant and thstilaim for Relief should be dismissed as against
VMware.

In her response to the motion, Plaintiff acknadges that, without the benefit of the actual
Administrative Record, VMware has apparentlglegated much ofhe decision making to

Sedgwick. Plaintiff argues, howeyehat VMware is groper defendant becaysas alleged in
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the Complaint, VMware is the Plan sponsor anchiadtrator. Plaintiff futher argues that, as
the Plan sponsor and administrator, VMware spoasible for paying Plaintiff's (and any other
plan members’) benefit claims. Resp. at 3. eréhis no allegation in the Complaint, however,
that VMware is responsible for paying these benefit claims.

The provision in ERISA that is the basiglois claim, 29 U.S.C81132(a)(1)(B)identifies
persons who may bring a civil action under the statutt does not, however, identify the parties
who may be proper defendantssinch civil actions. Iidarris Trust & Sav. Bank v. Salomon
Smith Barney, In¢530 U.S. 238 (2000), the Supreme Caanljressing a different subsection of
81132(a), which also makes no mention of which persons are proper defendants, held that the
statute “admits of no limits...on the werse of possible defendants.1d. at 246 (analyzing
81132(a)(3)).

Defendants argue that the party responsibtedéxiding the benefits claim is the only
proper defendant in a sectia@@®32(a)(1)(B) claim fowrongful denial of benefits, citinBasquez
v. East Cent. OK Elec. Co-op, In2008 WL 906166 (E.D. Okla. March 31, 2008)(unpublished)
andO’Dowd v. Anthem, In¢c 2016 WL 9735772 (D. Colo. Se&3, 2016)(unpublished). | do
not agree that the statute is so restrictive.

In Basquezthe court granted the plaintiff's goyer’'s motion forsummary judgment,
finding that the employer was nopeoper defendant because it e direct or indirect control
over administration of the plan.ld. at *6. However, the employer Basquezavas not the plan
administrator. In fact, thBasquezourt noted that the defendaatgued that another defendant,
the named administrator of the plan, was the “only proper defendddt.” In the instant case,

the Complaint alleges that VMware, in additionb®ing Plaintiff's employe is also the plan



administrator. Basqueztherefore, in addition to be nowtrolling, is distinguishable on its
facts. InO’Dowd, the court denied a motion to dismfged by one of the defendants because
that defendant was responsible for deciding whethaot to pay benefits; however, neither the
court nor the defendantgiestioned whether the plan admiragtr was a proper defendant in the
case. Id. at*7, *8.

The Tenth Circuit has not directly agdsed this specific issue, but@Geddes v. United
Staffing Alliance Employee Med. Plat69 F. 3d 919 (10th Cir. 2006), the court statedljcts,
that a party may bring an actionrecover benefits under ERISA against the plaanesntity, the
named plan administrator or a fiduciaryld. at 931;see also O’'Dowd2016 WL 9735772, at *8
(citing Geddesand noting that severaister courts in th&enth Circuit, includingdasquezhave
eschewed a narrow approach to interpretitng are proper defendants under 8§1132(a)(1)(B)).
Other circuits are in accordSee Cyr v. Reliance Standard Life Ins.,@a2 F. 3d 1202, 1206
(9th Cir. 2011) ¢n bang (citing Harris Trust as support fo reading no limitations into
§1132(a)(1)(B) and holding that potential liabilitpder 81132(a)(1)(B) is néimited to the plan
or the plan administrator, andathplan insurer, who denietthe plaintiff's request and was
responsible for paying legihate benefits claims, wadso potentially liable)lL.arson v. United
Healthcare Ins. C.723 F. 3d 905, 913 (7th Cir. 2013) (citiHgrris Trustand holding that in an
action for benefits under §1132(a)(1)(Bhe plan and the party Viag the obligation to pay are
proper defendants).

Considering the referencelicta in Geddesthe Supreme Court’s broad interpretation of
another ERISA provision iRarris Trust and guidance from other auits, it is likely that the

Tenth Circuit would consider VMware a propefetelant based solely on the allegations in the



Complaint that it is the Plan sponsor and adstiator. And, on this basis, | will deny
Defendants’ motion to the extent it seeks disnhisgaPlaintiff’'s First Claim for Relief as to
VMware. While Plaintiff asserts, in her respomsdhis motion, that VMware is also the party
responsible for paying Plaintiffilsenefit claim (and Defendants do wligpute this in their reply),
| cannot consider this additionallegation in deciding the matn, as it is nolleged in the

Complaint.

B. Second Claim for Relief for Bach of Fiduciary Duty

Defendants also request that | dismiss $iseond Claim for Relief because claims for
breach of fiduciary duty under ERISA are limited and can only be brought under 8502(a)(2) and
8502(a)(3). Specifically, Defendants argue thaitrfiff's claim should bedismissed because:
(1) for claims brought pursuant 02(a)(2), the claimant must beeking a remedy on behalf of
a plan, and, according to Defendants, Plaintiff is only seeking benefits to be paid to her
individually; and (2) for claim&rought pursuant to 8502(a)(3), the claimant must have no other
remedy under ERISA or the dlaant must be seeking atable relief and, according to
Defendants, Plaintiff has another remedy, i.kefrerovided to her undeg1132(a)(1)(B), and she
is not seeking equitable relief. | disagree.

As Plaintiff points out, she geiested equitable remedies b@dhherself and on behalf of
the Plan under paragraph 41(F) of the Complaihich states that sherisquesting “[a]ppropriate
equitable relief including retraining of enmgees and/or providing notice to employees a full
statement of available rights under the Plan.” The relief requested relates to the allegations in the
Complaint that Defendants were fiduciaries, taty “failed to adviséher of the right and/or

ability to use paid time off as needed for henpyoms and/or medical care,” and that Defendants
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failed to provide her with accurate inforntior other available options. Compl. 1119, 39 &
40.

Since Plaintiff is seeking a remggon behalf of the Plan, indling retraining of employees
and/or providing notice to employees a full staént of available rights under the Plan, and
because the remedy sought is equitable in nakdired that Defendantanotion to dismiss this
claim is not well-taken and should be denie@ee Jones v. Aetna Life Ins..C866 F. 3d 541,
547, 548 (8th Cir. 2017) (reversing dismissal of fiduciary duty claim and holding that
81132(a)(1)(B) claimant could alspaintain a separate claim foguetable relief for breach of
fiduciary duty based on the mishandling of hema)a Assuming, as | must, the truth of all well-
pleaded facts in the Complaint and drawing edisonable inferences therefrom in the light most
favorable to the Plaintiff, | finthat Plaintiff has adequately stdta claim for breach of fiduciary
duty under either 8502(a)(2) or 8502(a)t®t is plausible on its face.

V. CONCLUSION

For the reasons set forth above, IT ISREBY ORDERED that Defendants’ Partial

Motion to Dismiss [Doc #8] is DENIED.

DATED:  April 2, 2020 in Denver, Colorado.

BY THE COURT:

s/Lewis T. Babcock
LEWIS T. BABCOCK, JUDGE




