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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 20¢v-00781NYW

NANCY CAHEY, and
KEVIN WILLIAMS,

Plaintiffs,
V.
INTERNATIONAL BUSINESS MACHINES CORPORATION

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This matter comes before the court on Defendatgrnational Business Machines
Corporation’s (“IBM” or “Defendant”)Motion to Dismiss Plaintiffs’ Complaint or, in the
Alternative, to Dismiss or Transfer Plaintiff WilliamsGlaims (the “Motion” or “Motion to
Dismiss), filed May 26, 2020. [8]. The undersigned Magistrate Judge considers the Motion
pursuant to 28 U.S.C. § 63f(and theOrder of ReferencelatedJune 11, 2020[#13], and
concludes that oral argument will nobaterially assist in the resolution of this matter
Accordingly, having reviewed the Motion, the Parties’ briefing, tredapplicable case law,
GRANT IN PART and DENY IN PART the Motion toDismissfor the reasons stated herein.

BACKGROUND
Thecourt draws the following facts from the Complaint and the docusadiaiched to the

Motion to Dismiss and presumes they are true for purposes of the instant MBtaintiffs Nancy

! Because the documesattached to the Motion to Dismiappear authentiarereferenced in the
Complaint, andare central to Plaintiffs claims | consider the documewhen analyzing the
Motionsto Dismiss. See Waller v. City & Cty. of Denvé&d32 F.3d 1277, 1282 (10th Cir. 2019).
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Cahey(“Ms. Cahey”)and Kevin Williams(“Mr. Williams”) (collectively, “Plaintiffs”) initiated
this civil action against their employer IBM on March 23, 20&8ke[#1]. Plaintiffs are each
first-line managers for IBM, with Ms. Cahey located in Castle Pines, Colorado and MrnWillia
located in Alpharetta, Georgiald[ at{{ 45]. As IBM employees, Plaintiffs are subject to IBM’s
sales commissions compensation structure, which includes a base salary and a sales commission
based on certain criteriégSed[id. at 1 1132, 3%38, 74, 86, 127].According to Plaintiffs, IBM
informed them orally and in writing that their sales commissisreuncapped.See, e.g/id. at
17 1932].

Relevant here, Plaintiffs’ commissions structure was contained in theictiesdacentive
Plan Letters (“IPLs”), which set forth when commis®s are deemed earne8eg[#8-1 at 4, 9].
Further, the IPLs readh pertinent part:

Right to Modify or Cancel: IBM reserves the right to adjust the Plan terms,
including, but not limited to, changes to sales performance objectives, assigned
territories or account opportunities, applicable incentive payment rates or similar
earnings opportunities, or to modify or cancel the Plan, for any individual or group
of individuals, including withdrawing an offered or accepted Incentive PlanrLette

Earnings: Incentive payments you may receive for PiasDate achievement are
aform of advance payment based on incomplete business results. Your incentive
payments are earned under the Plan terms, and are no longer consideted Plan
Dateadvance payments, ongifter the measurement of complete business results
following the end of the fuPlan period. . . .

Progress Reports:Any periodic information regarding Plao-Date achievement
that may be made available to you before the completion of thel&ullperod and

final calculation of payments is provided for informational purposes only, and does
not constitute a promise by IBM to make any specific distributions to you or to any
other employee.

Adjustments for Errors: IBM reserves the right to reviewnd, in its sole
discretion,adjust or require repayment of incorrect incentive payments resulting
from incompleteincentives processes or other errors in the measurement of
achievement or thealculation of payments, including errors in the creation or
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communication of salesbjectives. Depending on when an error is identified,

corrections may be made beforeadter the last day of the fuRlan period, and

before or after the affected payment basen released.

Review of a Specific Transaction:If a specific customer transaction has a

disproportionate effect on an incentive payment when compared with the

opportunityanticipated during account planning and used for the setting of sales
objectives, or igisproportionate compared with your performancetrdmution

towards the transactiolBM reserves the right to review and, in its sole discretion,

adjust the incentivachievement and/or related payments.

[Id. at 45, 9-10]. An accepted IPLs is a prerequisite to receiving commissiondBndetains

the authority to recoup any commissions paid to employees that exceed their “sulbgequent
calculated earnings.”[Id.]. By accepting the IPLs, Plaintiffs “acknowledge[d] that [they] have
read and understood the terms of the [IPL]d. at 4, 9]

In or around June 2019, Plaintiffs and their respective sales teams closed drdei&@lwi
Technologies (the “HCL deal”) and received sales commissions according to thpernsation
plans. See[#1 at 1 3347]. Yet, in or about October 2019, IBM reversed courser@ndned
Plaintiffs that, pursuant to a “hidden” criterion known only to IBM, Plaintiffsevot entitled to
any commissions from the HCL deabee[id. at {1 4862]. IBM allegedly withheld future
commissions earned by Plaifdito correct the commissions improperly paid from the HCL deal,
seg|id. at 11 6267], prompting Plaintiffs to file the instant civil susige generallf#1]. Pursuant

to their Complaint, Plaintiffs asserts claims under Colorado and Georgia law)ftraydulent

misrepresentations and omissions/concealment (“Claim 17); (2) negligen¢pngisentation

2 While the Parties dispute the importance of the IPL and its effect(s), ibamaintiffs’ claims,

the Parties do agree that the IPL is not an enforceable con@antpare[#8; #20]with [#16 at
26-27]. Based on the plain language of the IPL, the court likewise agrees that the IPLns not a
enforceable contracseeVernon v. QwesEommc’ns Int'l, Inc. 857 F. Supp. 2d 1135, 1153

(D. Colo. 2012) (explaining that “an illusory contract is said to lack mutualipbbdation” and

is therefore unenforceable under Colorado), but does not agree with IBM that thioedaieses

all of Plaintiffs’ asserted claims.
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(“Claim 27); (3) quantum meruit (“Claim 3”); (4) unjust enrichment (“Claim 4”); (5) violation of
the Colorado Wage Act, asserted by Ms. Cahey only (fClal); (6)declaratory judgment
(“Claim 6); (7) breach of contract, asserted in the alternative (“Claimary;(8) though styled
as a claim, punitive/exemplary damages (“Claim &ge generalljid.].

On May 26, 2020, IBM filed its Motioto Dismiss arguing that the court should dismiss
Plaintiffs’ Complaint for failure to state a claim under Rule 12(b)(6) of the Federal Rul@glo
Procedure, or that the court shodidmiss Mr. Williams’s claims for improper venue as an
alternativeto dismissalsever andransfer Mr. Williams’s claims to the United States District
Court for the Northern District of GeorgfdNorthern District of Georgia”). [#8]. Plaintiffsave
since responded wppostion tothe Motion to Dismisand Defendantds since repliedSed#16;
#2(0. Because the Motion is ripe for dispositidnconsider the Parties’ arguments below
beginning first with Defendant’s arguments regarding transfer of Mr. Willianetss, followed
by Defendant’s Rule 12(b)(6) arguments

LEGAL STANDARD S

Rule 12(b)(3)— Improper Venue

Rule 12(b)(3) of the Federal Rules of Civil Procedure allows for dismissal oindiffila
complaint “only when venue is improper in the forum in which a case was broMykathers v.
Circle K Stores, In¢.434 F. Supp. 3d 1195, 1205 (D.N.M. 2026)ipsis, brackets, and internal
guotation marks omitted)). In considering a Rule 12(b)(3) motion to disthisgpurt may
examine facts outside of the complaintt must accept all wepleaded allegations as true if
uncontroverted by the defendant’s evidemnd must draw all reasonable inferences and resolve
all factual ambiguities in the plaintiff's favordancock v. Am. Tel. & Tel. Go/01 F.3d 1248,

1260 (10th Cir. 2012). Once a defendant challenges venue, the burden lies with the falaintiff
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demongrate the appropriateness of her chosen feranchoice rarely disturbed by the court
unless it is clear that the facts giving rise to the lawsuit have no material relatiomection to
the chosen forumScott v. Buckner Co388 F. Supp. 3d 1320, 1324 (D. Colo. 2019).
Il. Rule 12(b)(6)— Failure to State a Claim

“To survive a motion to dismiss, a complaint must contain sufficient factutdema
accepted as true, to state a claim to relief that is plausible on its fa@dker v. Mohiuddin947
F.3d 1244, 12489 (10th Cir. 2020) (internal quotation marks omitted). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to deaveéisonable
inference that the defendant is liable for the misconduct allegédtimings v. Dear®13 F.3d
1227, 1238 (10th Cir. 2019) (internal quotation marks omitted). “The complaint does not need
detailed factual allegations, but the factual allegations must be enougisdoa right to relief
above the speculative levelBarnett v. Hall, Estill, Hardwick, Gable, Golden & Nelson, B.C.
956 F.3d 1228, 1234 (10th Cir. 2020) (internal quotation marks omitted). In making this
determination, the “court accepts as true all\p#hded factual allegations in [the] complaint and
views those allegations in the light most favorable to the plaintBtraub v. BNSF Ry. C®09
F.3d 1280, 1287 (10th Cir. 2018ut, in some instances, the court may consider materials beyond
the complaint if the documents are central to the plaintifésms, referred to in the complaint,
and the parties do not dispute their authenticge Waller v. City & Cty. of Denve332 F.3d
1277, 1282 (10th Cir. 2019).

ANALYSIS
Venue— Mr. Willia ms
IBM argues the court should dismiss Mr. Williams’s claims for improper venue or sever

and transfer Mr. Williams’s claims to the Northern District of Georgia in the alteen&biv
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dismissal. Seg#8 at 1720; #20 at 1315]. According to IBM, venue in thidistrict is improper
because IBM does not reside in this District, Mr. Williams'’s claims have no matesignificant
connection to this District, and Mr. Williams lives and works in Georgia &hatistrict exists to
maintain this civil action.See[#8 at 18; #20 at 14]In the alternative, IBM asks the court to
transfer this matter to the Northern District of Georgia under 28 U.S.C. § 1404d¢a)the-
following reasons| respectfully agreavith IBM that transfer of Mr. Williams’s claims to the
Northern District of Georgigs appropriate under 28 U.S.C. § 1404(a).

A. Venue

The federal venue statutgdverrjs] the venue of all civil actions brought in district courts
of the United Stated[ regardless of “whether the action is local or transitory in nat@®).S.C.
88 1391(a)(1)2). The statute provides that venue may lie in:

(1) a judicialdistrict in which any defendant resides, if all defendants are residents
of the State in which the district is located;

(2) a judicial district in which a substantial part of the events or omissions giving
rise to the claim occurred, or a substantial pagroperty that is the subject of the
action is situated; or
(3) if there is no district in which an action may otherwise be brought as provided
in this section, any judicial district in which any defendant is subject to the court's
personal jurisdictio with respect to such action.
Id. 88 1391(b)(1X3). Plaintiff has the burden to establish venue is proper in this distfEstrynn
v. TransCor Am., In¢.26 F. Supp. 2d 1256, 1261 (D. Colo. 1998) (“Once venue is challenged,
plaintiff must prove thatiis proper by presenting specific facts to support the allegations.”).
In its Motion to Dismiss, IBM argues that venue is not proper in this District ungiesfa

the criteria provided by 8§ 1391(b){(3). [#8 at 1718]. Plaintiffs argue in their Respse that

venue in this District is appropriate because IBM resides in Colorado for purp&s&3aif(c)(2),
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notwithstanding that New York constitutes IBM’s corporate citizensBipe[#16 at 28 & n.13].
| respectfully agree with Plaintiffs.

Section 1391(c)(2) sets forth the standard for determining residency of a domstic en
for the purpose of venue and provides, in pertinent part, “an entity with the capasity and be
sued in its common name under applicable law, whether or naporated, shall be deemed to
reside, if a defendant, in any judicial district in which such defendant iscsubj¢éhe couits
personal jurisdiction with respect to the civil action in quegffon28 U.S.C. § 1391(c)(2).
According to Plaintiffs, the court “undisputedly” has personal jurisdiction oveHgiypoint IBM
does not contest. [#1 at | 8; #16 at 28]. Given that IBM does not challenge the cosotsiper
jurisdiction over it,seeAm. Fid. Assur. Co. v. Bank of New York Mell8h0 F.3d 1234, ¥
(10th Cir. 2016)(discussing how a defendant may waive the defense of lack of personal
jurisdiction), and finding no basis to conclude otherwsse, Trujillo v. Williams465 F.3d 1210,
1217 (10th Cir. 2006) (cautioning thatia spontalismissal for lak of personal jurisdiction is
justified only in” extraordinary instances when the claim’s factual backdraplgleeckons the
defense.” (internal quotation marks omitted)), | find that IBM resides in this Difgripurposes
of 8 1391(c)(2). Indeed, IBM does not challenge such a conclusion in its Reply. Accordingly,
venue in this Districts proper pursuant to 8 1391(b)(1).

B. Transfer of Venue

Even though venue may be appropriate in a specific district court, the court retains
discretion to transferany civil action to any other district or division where it might have been
brought “[flor the convenience of the parties and witnesses [and] in the interest oé[y5ti28

U.S.C.8 1404(a).Here, IBM does not seek to transfer the entire actionetdtirthern District of
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Georgia. As clarified in its Repf/Defendantargues thatthe Court should sever Williams's
claims from this action under Federal Rule of Civil Procedure 21 andffieetuate the requested
transfer of venue to the Northern District of Georgia with respect to Williaméssctanly, while
retaining jurisdictiorover Cahey'’s claim$ [#20 at 13]. While § 1404(a) speaks in terms of civil
actions, Rule 21 of the Federal Rules of Civil Procedure allows the courts‘@nn [and] at any
time, add or drop a partyandto “sever any claim against any party.” Fed. R. Civ. P.us,
the court first considers whether severing Mr. Williams’s claim pursuant to Riggedmissible
because such severance would be a prerequisite to any transfer.

Rule 21. Plaintiff argues severance followed by transfer is improper lasr&his Court
at times has held that severance under Rule 21 requires actual migjoideeRule 21.” [#16 at
29 (citingMagluta v. U.S. Federal Bureau of Prisqor2013 WL1151815, at *2 (D. Colo. Mar.
19, 2013)]. Certainly, at times, severance undeleRR1 requires actual misjoinder, given the
plain langage of Rule 21 But Maglutadoes not stand for the propositioatiRule 21 necessarily
requires misjoinder to sevarparty Theplain language of Rule Zdontemplate$[o]n motion or
on its own, the court may at any time, on just terms, add or drop a party.” Fed. R. Civ. P. 21.
“Courts in this circuitgenerally have found that misjoinder is not a prerequisite to seveérance.
Safe Streets All. v. Alternative Holistic Healing, LI@aseNo. 15-CV-00349REB-CBS, 2015
WL 4245823, at *1 (D. Colo. July 14, 201&)pllecting cases).As observed by th8afe Street
court, he language of Rule 21 is very brpaohd the court retains significant discretion in

determining whether severance is approprit. Here, this court finds that contrary to Plaintiffs’

3 Plaintiffs argue that § 140dnly allows for the transfer of the en¢ case not the transferof
claims [#16 at 29]. But they concede that a court can sever some claims under Rule 2dn and th
transfer theentirety of that new action.ld.].
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arguments, severance is permissible, so it now turns to whiethsfer is appropriate pursuant to
§ 1404a).

Section 1404(a). The burden lies on the defendant to demonstrate that transfer is
appropriate based on a consideration(bfthe plaintiff's chosen forum; (Zhe accessibility of
witnesses and other sources of prg8j the cost of making the necessary prgéj the questions
as to the enforceability of a judgment if one is obtaiigpthe relative advantages and obstacles
to a fair trial (6) thedifficulties that may arise from congested dockéfythe possibility of the
existence of questions arising in the apéaonflict of laws; (8)the advantage of having a local
court determine questions of local laand(9) the practical considerations that may make a trial
easy, expeditioysand economical Arrow Elecs., Inc. v. Deco Lighting, Indo. 18CV-01100-
RM-KLM, 2018 WL 4853338, at *6 (D. Colo. Oct. 5, 2018)leither side expressly addresses
these factors, but rather argue that each side is attempting to forum[gBogt 20; #16 at 30].
Nevertheless, this court’s analysis is guided by these faetwdson balance, | find thelevant
factors support a transfer of Mr. Williams’s claims to the Northern District of Georgia

1. Mr. Williams’s Choice of Forum

While the court generally does not disrupt the plaintiff's chosen fotumay do so when
the plaintiff does not reside in the chosen forum, or when the plaintiff's claims bavaterial
relation or significant connection to the chosen foruamp’rs Mut. Cas. Co. v. Bartile Roofs,
Inc., 618 F.3d 1153, 11689 (10th Cir. 2010). Such is the case here&see PLX Tech., Inc. v.
Knuette] No. 12CV-03256DME-KMT, 2012 WL 1813291, at *2 (D. Colo. May 17, 2012)
(affording less weight to the plaintiff's chosen forum because the plaintiff didnaottain its

principal place of business in Colorado).
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Mr. Williams is a citizen of Alpharetta, Georgiahere hepresumablyworkedfor IBM at
the time of the events giving rising to this acti@eg#1 at 15]. There is no suggestion thdt.
Williams’s work on theHCL deal had any connection to Colorado or that IBM’s allegedly tortious
conducttowards Mr. Williamsoccurred in Coloradolndeed, the Complaint makes clear that the
two Plaintiffs led separatteams. See e.g, [id. at § 36]. And, as discussed below, there is no
indication that the decisions at issue were made in or communicateddtoradd. See generally
[#1]. Rather the reasonable inference is that the conduct giving rise to Mr. Wiliarkaéms has
a stronger connection to Georgia, where he works and liveder such circumstances, | find that
Mr. Williams’s claims have no material relation or significant connection to this Dj$aairing
a transfer SeeRV Horizons, Inc. v. SmitiNo. 1:18CV-02780NYW, 2019 WL 1077366, at *5
(D. Colo. Mar. 7, 2019) (explaining that court “must determine whether the fativitias played
a substantial role in the circumstances leading up to the plaintiff's clainefr(a quotation marks
omitted)); Sanchez v. MillerNo. 15CV-01615REB-MEH, 2016 WL 675816, at *3 (D. Colo.
Feb. 19, 2016) (finding no material relation or substantial connection to Colorado tiveere
“gravamen” of the plaintiff's claims concerned condiogthe defendant in Minnesota, and where
no evidence or allegations suggested said conduct occurred in Colorado).

2. Accessibility of Witnesses and Sources of Proof

Perhaps the most important factor in determining whether to transfer a civil actem und
§ 1404(a) is the convenience to potential withesBegpSockets LLC v. Online King LLSo. 19
CV-01277CMA-NYW, 2019 WL 7168661, at *7 (D. Colo. Dec. 23, 2019). In the briefing on the
Motion to Dismiss, the Parties do not identify any specific witnesses. tReless,lie Complaint
specifically identifies two individualsinvolved in the communications with Plaintiffs about

commissions—Karla Johnson in IBM’s Global Sales and Maria Lipner, IBM’s Vice President of

10
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Global Sales IncentivesSed#1 at{ 26, 31]. The Scheduling Order identifies the Plaintiffs and
Ms. Johnson as potential witheses. [#19 at1]0 While thereis no indicatiorof Ms. Johnson’s
location, Ms. Lipner is located iArmonk, New York. [#11 at 4:319].* Thus, Ms. Lipner is
likely out of the subpoena power of this District, Fed. R. Civ. P. 45, and there has been no showing
by either side as to whether Ms. Lipner would readily avail herself to appearara@m|As for
the Plaintiffs, Mr. Williams is located in the Norther District of Georgia while Ms. Cahegasdd
in this District. Accordingly, the court will assume thigctoris neutral with respect twansfer
3. Cost of Making Necessary Proof
As with the acessibility of witnesses, there is no indication as to how the cost of litigating
this matter in the Northern District of Georgiampares to thah this District. PLX Tech., Ing.
2012 WL 1813291, at *3Thus, the court will assume this factor weighseutral with respect to
transfer.
4, Court Congestion
“When evaluating the administrative difficulties of court congestion, the most meleva
statistics are the median time from filing to disposition, median time from fitingal, pending
cases pgudge, and average weighted filings per jutigemp’rs Mut. Cas. Co618 F.3cht1169
According to the Administrative Office of the United States Courts, as of June 30, B820, t
median time from filing to disposition of civil actions in this Distigt{7.6 months compared to
5.5 months in the Northern District of Georgia; the median time from filing to trial dfacitrons

in this District is 33.9 months compared to 31.3 months in the Northern District of Georgia; the

4 Plaintiffs have incorporated certain deposition testimony from Ms. Lipnettieio Complaint
and attached that deposition transcript as an exhibit to the Com3e#f#1 at 1 32#1-1]. When

citing to a deposition transcript, this court cites to the docket numbignedsby the court’s
Electronic Court Filing system, but to the original page and line number in the tpanscri

11
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number of pending cases per judge in this District is 537 compared o fFf@Northern District
of Georgia; and the number of weighted filings in this District is 621 comparédi2zan the
Northern District of Georgid. Administrative Office of the United States Courts, FederalrCo
Management Statistics, Reports June 2020, available at
https://www.uscourts.gov/sites/default/files/data_tables/ferasdistprofile0630.2020.pdf and
attached as Ex. A. Accordingly, this factor weighs in favor of transfer.
5. Conflict of Laws

Thereappears no dispute that Mr. Williams’s claims arise under Georgjastathere is
no express conflicts of law iss@eBut, while the court believes it can aptly apply Georgia law to
the instant dispute, there remain variances betv@sarado law and Georgia law that make
resolution of Plaintiffs’ claimswuanced and clairdependenteven if predicated on the same
underlying facts These nuances carry the riskdifferent rulings and @covery obligations
between the Plaintiffs within the instant lawsukor instance, Plaintiffs only contend that the
provisions of the IPL are unlawful, void, and unenforceable under Colorado law, not Georgia law.
See, e.g[#1 at | 111].Further thewealth of case law cited by the Parties regarding similar suits
under various state lawsnd the inconsistencies within those decisions, only increases the
possibility ofthat risk. E.g, [#16-1 through #1610]. In diversity actions, such as this oneptirts

prefer the action to be adjudicated by a court sitting in the state that pravedgeverning

® Pursuant to Rule 201 of the Federal Rules of Evigletiés court may take judicial notice of the
Administrative Office of the United States Courts’ publicly available reporiseraing judicial
caseloads across the United Stat8se Simon v. TayloR52 F. Supp. 3d 1196, 1239 (D.N.M.
2017) (explainingtat courts may take judicial notice of publicly available governmental agency
reports);accord comScore, Inc. v. Integral Ad Sci., Ji®24 F. Supp. 2d 677, 691 n.15 (E.D. Va.
2013) (noting that the “Court may take judicial notice of statistical infoomatvailable through

the Administrative Office of United States Courts” when considering gansider 8 1404(a)).

® For this reason, the court is not convinced that Mr. Williams engaged in nefariousfapping
to avoid application of federal casevlapplying Georgia law.

12
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substantive law.”Emp’rs Mut. Cas. C9618 F.3dat 1169. Accordingly, this factor weighs in
favor of transfer.
6. Advantage of Having Local Court Determne Questions of Local Law
“When the merits of an action are unique to a particular locale, countsafdpdication
by a court sitting in that locale.Emp’rs Mut. Cas. C9618 F.3d at 1170. For similar reasons as
those above, the variances between Colorado and Georgia law favor transfer tothigenN
District of Georgia for consideration of Mr. Williams’s claims. And while #asirt makes no
finding as to whethe¥ir. Williams isforum shopping to avoid the application of Eleventh Circuit
law,” there is no doubt that this court would likely need to look to case law from the Northern
District of Georgia and the Eleventh Circuit, as those courts are moretlieglythis District ad
the Tenth Circuit to haveevelopedase law under Georgia lawccordingly, this factor weighs
in favor of transfer.
7. Remaining Factors
Regarding questions as to the enforceability of a judgment if one is obtaineayarttier
practical considerations that would expedite trial, | find these faf@eos transfer While there
is no suggestion that Mr. Williarhability to enforce a judgment against IBM if successvould
vary in either Distrigt practical considerations such as educating a jury on nuances between
Colorado and Georgia lagver distinct claims between the Plaintiffs, tip the scale in favor of

transfer

7Even if Mr. Williams’s claims remained in this District, the court would apply the substa
law of Georgia, and look to authority interpreting that law, including fronthited StatesCourt
of Appeals for the Eleventh Circuit.

13
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C. Conclusion

Although venue in this District is proper, | find that transfer of Mr. Williams’amdato
the Northern District of Georgia better serves the convenience of thespamtl withesses and is
in the interests of justice. Thus, pursuant to Rule 21 of ther&eRules of Civil Procedure, Mr.
Williams’s claims areSEVERED from this action and, pursuant to 28 U.S.C. § 1404(a), Mr.
Williams’s claims areTRANSFERRED to the Northern District of Georgialn so doing, the
court does not pass on the merits of tlstaint Motion to Dismiss as those issues are more properly
adjudicated by the transferee court.
Il. Failure to State a Claim—Ms. Cahey

As it relates to Ms. Cahey, IBM argues the court should dismiss Ms. Cahey’s claims for
two reasonskFirst, it argues thaht IPLs foreclosdls. Cahess claims because the IPLs provide
IBM the discretion to alter, adjust, or deny commissions and thus are not enforcealideptom
pay commissionsSeg#8 at 58; #20 at 14]. Second, IBM argueddls. Cahey fails tplead any
plausible claims for relieflargely because of the plain language of the 1Beg[#8 at 817; #20
at 413]. Because IBM’'s arguments for dismissal all depend on the IPL, | consider Plaintiff's
claims in the order alleged in the Complaint

A. Claims 1 and 2 — Fraudulent Concealment and Fraudulent and Negligent
Misrepresentations

In Claims 1 and 2, Ms. Cahey asserts claims under Colorado law for fraudulent
concealment and misrepresentations (Claim 1) and negligent misrepresentateins ZLl
regardng its sales commissions structuree[#1 at 1 680]. For the following reasons, |

respectfully conclude that Ms. Cahey failpteadcognizable claims undezithertheory:.

14
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1. Applicable Law

Fraudulent Misrepresentation and Concealment. Under Coloraddaw, a fraudulent
misrepresentation claim requires Ms. Cahey to allB§ knowingly misrepresented a material
fact, uponwhich Ms. Cahey reasonably relied, and which caused her dantegark v. Green
Tree Servicing LLC69 F. Supp. 3d 1203, 1223 (D. Colo. 20{gyotingWilliams v. Boyle 72
P.3d 392, 399 (Coldpp. 2003). Relatedly, a fraudulesbncealment claims requires Ms. Cahey
to allege: (1)BM concealed a material fact it should have disclosed in equity and good conscience;
(2) IBM knew of the concealment(3) Ms. Caheywas ignorant of the concealed material fact;
(4) IBM intended Ms. Cahey to act on the concealment(&yllls. Cahey acted on the concealed
fact to her detrimentln re Rumsey Land Co., L1.844 F.3d 1259, 1272 (ft0Cir. 2019) (quoting
Rocky Mountain Expl., Inc. v. Davis Graham & Stubbs 470 P.3d 223, 234 (Colo. 2018))
accord Wisehart v. Zions Bancorporatjat® P.3d 1200, 1204 (Colo. App. 2002) (explaining that
fraudulent nondisclosure/omission claims requiee s¢ame elements as a fraudulent concealment
claim).

Negligent Misrepresentation and Concealment. A negligent misrepresentation claim
likewise requires misrepresentation of a material due to the lack of reasomablgittethe intent
that Ms. Cahey tg on that misrepresentation to her detrimehllen v. Steele252 P.3d 476, 482
(Colo. 2011). But the Colorado Supreme has not determined whether a negligent
misrepresentation claim can be premised on an omission or nondiscl&ere.e.g.Leprino
Foods Co. v. DCI, In¢.727 F. App’x 464, 472 n.5 (10th Cir. 2018) (“[I]t is unclear whether a
claim for negligent nondisclosure is viable at all in Coloradéigney v. Castle Meadows, Inc.
839 F. Supp. 753, 7867 (D. Colo. 1993) (concluding that Colorado would not recognize a tort

for negligent concealment in a vendor/purchaser situation, because the memtexla material
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fact would be an affirmative act more appropriately sounding in frdat}in v. Chinese Children
Adoption Int'| No. 119-CV-02305STV, 2020 WL 1703793, at *6.9 (D. Colo. Apr. 8, 2020)
(observing that the viability of a negligent misrepresentation claim based omiagion is
unresolved).Absent clear guidance from the Colorado Supreme Court, a federal courtiegercis
diversity jurisdiction muspredictas to how that court would ryleoking todecisions of the state
court of appeals as strongly persuasive, if not goverritadple v. Farm Bureau Life Ins. C897

F.3d 897, 901 (10th Cir. 2005) (“Because Wyomingr@slirectly addressed this issue, this court
must make aicrie-guess as to how the Wyoming Supreme Court would )ukeoch v. Koch
Indus., Inc, 203 F.3d 1202, 1230 (10th Cir. 2000) (“Furthermore, this court must follow any
intermediate state court deios unless other authority convinces us that the state supreme court
would decide otherwise.{formatting altered)dquotingDaitom, Inc. v. Pennwalt Corp741 F.2d
1569, 1574 (10th Cir. 198 see also, e.gU.S. ex rel. Sun Constr. Co. v. Torix Genn€actors,

LLC, No. 07€V-01355L TB-MJW, 2011 WL 841277, at *1 (D. Colo. 2011).

Confronted with this precise questiaacourt in this Districthas concludedhat “the
Colorado Supreme Court would require that a negligestepresentation claim be grounded in
affirmative statemerit Craig Hosp. v. Tyson Foods, Indlo. 17CV-02534REB-STV, 2019 WL
5095737, at *7 (D. Colo. July 22, 2019}f. Aurzadniczek v. Humana Health Plan, Indo. 15
CV-00146RM-KMT, 2016 WL 9735775, at *4 (D. Colo. Feb. 23, 201bnding that “at this
stage of the litigation, the countill assume a viable claim could be found to exist for negligent
non-disclosure as analyzed under a negligeisrepresentation analysis.”) his courtfinds that

the weight of intermediate Colorado court decisions decline to find a viiie for negligent
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misrepresentation based on an omission, and no other authority persuades this cdugt that t
Colorado Supreme Court would find otherwiSee Craig Hospital2019 WL 5095737, at *7.
2. Application

Ms. Caheyalleges that IBM represented to its sales representatives arishéinstanagers,
like Ms. Cahey, that sales commissions equated to a percentage of their sadeseltators for
overachievement and were uncapp&ee, e.g.[#1 at 11 19, 2Q@1, 27, 3132, 74]. She alleges
she relied on these representatibtm$ier detriment when IBM initially paid her commissions on
the HCL deal, but later reversed course based on IBM’s nondisclosed Quota Gettielijnes—
guidelines purposefully withheld from employeds.g, [id. at 11 12, 33, 4547, 4967, 69-80,
82-90. According to Ms. Cahey, IBM intentionally concealed and misrepresented its
commissions structure, or at least negligently misrepresent8eétgeneralljid.].

IBM moves to dismiss Cilms 1and 2for three reasons. FirdBM contendsMs. Cahey
fails to allege IBM made any false representations, because statements made in theirdowerPo
presentation about the calculation of commissions contained no inconsisteiticibew IBM
paid commissions or the IPLs, and Ms. Cahey does not allege how statements in unrelated
litigation about commissions being uncapped has any bearing on her ches#8 at 9 11; #20
at 45, 8. Second,|BM asserts that Ms. Cahdgils to allege IBM intended to deceive its

employees, because the IPLs made clear how IBM paid commissions, includiiige¢taihed

8 The Restatement (Third) of Tortgiability for Economic Harm § 5, cmt. 3 (2020) observes that

“a failure to speak, by itself, does not support liability under this SectiBnt’it also notes that
liability can be recognized if a defendant chooses to speak and ndgligakes an omissiaimat
misleads the plaintiff, for instance, if defendant tells part of the truth but neglideitglyo add
qualifications or other information necessary to avoid conveying a falseessipn. Id.
Ultimately, this court find no Colorado authority relgiupon the Restatement (Third) of Torts to
conclude that negligent misrepresentation may be based on an omission. But even if suech a caus
of action is viable under Colorado law, this court still concludes that Ms. Caheylbdddastate

a cause of action because of the lack of reasonable reliance.
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discretion and authority to review and revise commissions at any 8e#8 at 910, 11; #20 at
5-6, 11]. Third, adrelatedly IBM argues thaMs. Cahey fails to allege reasonable or justifiable
reliance because the IPLs made clear that IBM retained the right to modify cormmsisgi any
time—terms Ms. Cahey acknowledged and agreed to. [#8h11820 at 63]. For the following
reasons, | respectfully conclude timaither claim is viable as Ms. Cahkgs failed to allegan
affirmative misrepresentation or reasonable relidnce.

Affirmative Misrepresentation. To start, the court agrees with IBM that statements made
in a separate lawsuity IBM’s Vice President of Global Sales Incentives cannot form the basis of
Ms. Cahey’s justifiable reliance. Indeed, as IBM argues, nowhere does Ms. Cahey allige th
President of Global Sales Incentives made such representations to Ms. &bahBaintiffs
concede that they “do not allege that they heard Ms. Lipner say that in her depobitmrse’

[#16 at 18]. Insteadas discussed abovehe deges only on information and belief that IBM’s
policy was not to cap sales commissionst shefails to specifically identify the representation
that led her to that understandingtl at § 32]. Cf. Middleton v. Int'| Bus. Machines Corp/87

F. Appx 619, 623 (11th Cir. 2019holding that deposition testimony from IBM employees,
testifying that it was reasonable to rely on IBM’'s alleged representation of pattegales
commissions was nothing more than a legal conclusion and could not form the basisifble
reliance);see alsBaker v. Wood, Ris & Hames, Pio€orp., 364 P.3d 872, 88@olo. 2016)
(explaining that fraudulent concealment claims must be pleaded with paitycutader Rule 9(b)

of the Federal and Colorado Rules of Civil Procedure).

°|BM also contends that Ms. Cahey has failed to sufficiently allege scienter on.itBpacourts,
in various contexts, have acknowledged that ascertaining intent at the motioniss gisase is
diffi cult, and may be an issue more properly left for summary judgrBeste g, Young v. Kiewit
Corp.,No. 17CV-01251WYD-MEH, 2018 WL 3382928, at *4 (D. Colo. Jan. 25, 2Q0I8Yucci
v. AshbyNo. 2:19€V-277-TC-PMW, 2020 WL 1249627, at *4 (D. Utah Mar. 16, 2020).
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Despite Plaintiffs’ arguments to the contrary, it is not clear that Ms. Johnson’s four
representations with respect to the calculation of commissions werestpgL6 at 17], andhe
Complaint lacks any allegatidhat the PowerPoint presentation relied on by Ms. Cahey contained
any similar representations that sales commissions were uncapeddél at { 27]. Nor does a
comparisonbetween the PowerPoint presentation’s representations and theyid#lsany
inconsistencies that plainly reflect a misrepresentati@ompare[#1 at § 27]with [#8-1].
Accordingly, this court finds that at ldasvith respect to any fraudulent or negligent
misrepresentation cause of action basedaffirmative statementdMs. Caheyhas failed to
sufficiently allege suchffirmative misrepresentation.

Justifiable Reliance. Next,the courtconsiders whether Ms. Cahey has sufficiently alleged
justifiable reliance. Under Chims 1 and 2 Ms. Cahey’s reliance must be justifiable, i.e.,
reasonableSee, e.gStewart Title Guar. Co. v. Dud@08 F.3d 1191, 11930th Cir. 2013)“To
win a claim for fraudulent concealment, the plaintiff must also show its reliance deftéraaris
misrepresentation was justifiable.Atpine Bank v. Hubbelb5 F.3d 1097, 1106 (10th Cir. 2009)
(explaining that a claim for negligent misrepresentation under Colorado law rejgsiiéable
reliance);Colorado Coffee Bean, LLC v. Peaberry Coffee, 1861 P.3d 9, 17 (Colo. App. 2010)
(“Fraudulent nondisclosure requires proof of reasonable reliance on the assumptite that t
conce#d fact does not exist or was different from what it actually wésternal citations and
guotation marks omitted))This questiorpresend a close callparticularlygiven thediversity of
opinions from other courts considering thisestion Ultimately, this couragrees with IBM that
while not an enforceable contradgesupra at n.2, the unambiguous language of the IPL
precludes any justifiable reliance on the alleged representations that sales cammiss®

uncapped or basexh a straightforward percentage of a sale
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Under Colorado law, “clear and specific language” disclaiming reliance on a defendant’s
representations can preclude claims for fraudulent misrepresentation and conceaithen
negligentmisrepresentationSee g.g, Steak n Shake Enterprises, Inc. v. Globex Co., 110 F.

Supp. 3d 1057, 10823 (D. Colo. 2015) (holding that a nomeliance provision in a
FranchisotFranchisee agreement that stated the parties entered the agreement “not as a result of
any represntation made by the Franchisor [or its agents]” precluded any fraudulent
misrepresentation claim based on the Franchisor’s statements regardiadpipty (relying on
Keller v. A.O. Smith Harvestore Prods., 819 P.2d 69, 74 (Colo. 1991)Btudent Mktg. Grp.,

Inc. v. Coll. Pship, Inc, 247 F. Appx 90, 99 (10th Cir. 200qroncluding an agreement between
the parties that contained clear and sped#iguageof disclaimers of warranties and broad
limitations on tort and negligence liability precluded the plaintiff's negligent nrisseptation
claim); Colo. Coffee Bean, LL251 P3d at 19 (concluding that clear and specific language
disclaiming reliance on any representations of actual or potential pifits operation of a
franchise precluded a claim for fraudulent nondisclosure where the defeidiaot disclose the

net losse at some company stoyes

Though the respective language in these cases are drawn from enforceable agre@ments, th
court finds that the IPL need not be separately enforceable to provide adequattoMsicCahey
to negateherjustifiable reliance.Indeal, while the decision ikeras v. Int BusnessMachines
Corporation, 638 F.3d 1311, 1316 (10th Cir. 201did not pass on whether a claim for fraudulent
misrepresentation or concealment or negligent misrepresentation coue sadight of anlPL,
the United States Court of Appeals for the Tenth Cir¢lignth Circuit”) made clear that thedear
language of th&PL at issue in that case reflected IBM’s retention of “full discretidd.”at 1317.

Here, he IPLsimilarly unequivocally praidesthat IBM retains “the right to review and, in its
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sole discretion adjust or require repayment of incorrect incentive payments resulting from

incomplete incentives processes or other eriorshe measuremeraf achievement or the
calculation of payments, including errors in the creation or communicati@tesiobjective§]”
with such adjustment being “made before or after the last day of tHeldnllperiod, antefore

or after the affected payment has been releadé8-1 at10 (emphasis adde[d)

Whether Ms. Cahey was aware of ffasisfor how IBM made such adjustments does not
negate the fact that Ms. Cahegs aware of the IPL and igffecton her compensationln her
Complaint and Response to the Motion to Dismiss, G&hey acknowledges that at least “some
of the inputs for the formulas used to calculate the commissions payahk’were contagdin
the IPL, see[#1 at § 134]and that “[the actual commissions quotas, formulas, and percentages
for each salesperson arentained in a document for each salesperson calledribentive Plan
Letter; or IPL,” [#16 at 45]. Under such circumstancds|lowing the Tenth Circuit’s reasoning
in Geras Ms. Caheydoes not sufficiently plead facts that allow a factfinder to conclude that she
justifiably relied upon IBM'’s silence tmeanthatsales commissiongould not be capped or could
not be reversed in light of the express disclaimer in the [Pi.Malonev. City of Wynnewood,

No. Civ17-0527HE, 2017 WL 3671170, at *2 (W.D. Okla. 2017) (citi@grsuch, Ltd., B.C. v.
Wells Fargo Nat. Bank Ass'rv71 F.3d 1230, 1238 (10th Cir. 201@Where a complaint
references extrinsic documents which contradict oteeegl allegations in the complaint, a court
is not obliged to accept the contradicted allegations as fyuklijdleton 787 F. App’x at 623
(dismissing the plaintiff's fraudulent and negligent misrepresentation claaceusethe IPL[]
gave IBM the ridpt to‘review and, in its sole discretion, adjust incentive achievérfarjzarious

reasons]” and‘Middleton could not reasonably believe otherwise.”).
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This courtnotes the contradiction recognized by other courts that IBM can simultaneously
disavow he IPL as a contract but rely upon it for a disclaimeessler v. Irit Bus. Machines
Corp., 959 F.3d 146, 153 (4th Cir. 2020). But in other conteltes;Tenth Circuit has recognized
that clear and unequivocal disclaimeeven when such disclaimers do not arise in binding
agreementsyill otherwise render a plaintiff’'s reliance on contradictory statements unredsonab
as a matter of lawSeeMyers v. All. for Affordable Serys8371 F. Appx 950, 958 (10th Cir. 2010)
(finding that plaintifs’ reliance on contradictory statements by an insurance agent was negated by
clear and unambiguous disclaimers in th&urancepplicatior). And Ms. Cahey does not plead
sufficient facts in her Complaint for a factfinder to conclude that other representationdvby 1B
negatedhis express disclaimer set forth in the IRCE. Fessler 959 F.3d at 154 (observing that
Fessler alleged that “PowerPoint presentation [] repeatedly informed him thantisissions
would be uncapped.” Here, as discussed above, Ms. Cahey doésllege that Ms. Johnson’s
PowerPoint presentation affirmatively represented that her commissiond Weulncapped.
Giventhese circumstances, this court concludes that Ms. Cahey has not stated a cognizable claim
for fraudulent or negligent misrepregation.

Accordingly, the court wWillGRANT the Motion to Dismiss in this regard abdSMISS
Claims 1 and 2.

B. Claims 3and 4—Quantum Meruit and Unjust Enrichment

1. Applicable Law

“Quantum meruiis an equitable theory of recovery that arises out of the need to avoid
unjust enrichment to a party in the absence of an actual agreement to payiéessendered.”
Tegu v. Vestal Design Atelier LL.@07 F. Supp. 3d 1171, 1181 (D. Colo. 20@f)otingMelat,

Pressman & Higbie, L.L.P. v. Hannon Law Firm, L.L.€87 P.3d 842, 847 (Colo. 20)2)In
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Colorado, the doctrine of quantum meruit is synonymous with the doctrine of unjust emti¢hme
Dudding v. Norton Frickey & Assoc¢d.1l P.3d 441, 444 (Colo. 2000), and “does not depend on
the existence of a contract, either express or implied ih hattrather‘seeks to restore fairness
when a contract fails bgnsuring that the party receiving the benefit of the bargain pays a
reasonable sum for thbenefit,” Matter of Gilbert 346 P.3d 1018, 102&olo. 2015) (internal
guotation marks omitted)See alsd/an Zanen v. Qwest Wireless, L.L..822 F.3d 1127, 1130
(10th Cir. 2008) (explaining that under Colorado tawmjust enrichment is a judicially caged
remedy designed to avoid benefit to one to the unfair detriment of another,” anersdeési
attention on the prevention of injustice.” (citations and internal quotation mark&ed);
Robinson v. Colo. State Lottery Di¢79 P.3d 998, 100678 (Colo. 2008) (holding that an unjust
enrichment claimmay sound in tort whebased oralleged fraudl

To plead a plausiblguantum meruit claim, Ms. Caheyust allege (1) IBM received a
benefit, (2) at Ms. Cahey’s expense, and (3) it would be unjust under the circumsteaitms t
IBM to retain that benefit without paying for iCrew Tile Distribution, Inc. v. Porcelanosa Los
Angeles, In¢.No. 13CV-3206\WJIM-KMT, 2016 WL 8609397, at *15 (D. Colo. Sept. 9, 2016)
(citing Dudding 11 P.3d at 445g5ccordMenocal v. GEO Grp., Inc882 F.3d 905, 923 (10th Cir.
2018)(explaining that a claim for unjust enrichment requires the plaintiff to gleadame three
elements (citind.ewis v. Lewis189 P.3d 1134, 1141 (Colo. 2008){5enerally, a party may not
recover under a theory of quantum meauwiunjust enrichment when there is an express contract
addressing the subject of the alleged obligation to pagrbank Invs., LLC v. Eagle River Water
& Sanitation Dist, 77 P.3d 814, 816 (Colo. App. 2003)hat is unless “(1)the express contract

fails or is rescinded, or (2) the claim covers matters that are outside of or arose aftetrtot’c

10 For this reason, | consider Claims 3 and 4 together.
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Pulte Home Corp., Inc. v. Countryside Cmty.’ Askc, 382 P.3d 821, 83%olo. 2016) (internal
citation omitted).
2. Application

IBM moves to dismiss Claims 3 addbecausalthough the “IPLs did not create any
contractual obligations requiring IBM to pay [Ms. Cahey] additional commissibasgPLs were
agreements that spelled out the parties’ respective rights and responsibilitiesspect to the
payment of conmissions.” [#8 at 12]. According to IBM, Ms. Cahey agreed to the IPL and IBM’s
absolute discretion to modify and/or alter commissions, and thus there is nothisggannjnfair
in reversing commissions on the HCL de8k€[id. at 1213; #20 at 910]. Ms. Cahey counters,
and the court agrees, that the IPL cannot foreclose Claims 3 and 4 becangeahignforceable
contract. Seg#16 at 24].

Both Parties agree that the IPL is not an enforceable promise to pay commisgitmssan
it is disingenuous for IBM to now argue that it should be given at least enough legal effect to
preclude claims for quantum meruit or unjust enrichmé&wuelnterbark Invs., LLC 77 P.3dat
816 (explaining that claims for quantum meruit or unjust enrichment cannot lie arhespress
contract covers the payment obligation$)deed, under Colorado lawhere may be instances
where the plaintiff is entitled to compsation under a theory of unjust enrichment “even in the
face of a contract with a clearly expressed contrary intent, if justice retjuMastinez v. Colo.
Dept of Human Servs97 P.3d 152, 159 (Colo. App. 2003). Nor deasimplied contract
precludea claim for quantum meruit or unjust enrichment where the plaintiff seeks to restore
fairness where that contract failSeeMatter of Gilbert 346 P.3cat 1023 Ms. Cahey does just
that: she allegethat IBM received a benefit from the HCL deatl Ms. Cahey’s expense given its

withholding of future commissions to recoup commissions paid on the HClagelat would be
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unjust under the circumstances alow IBM to reap the rewards of that benefiithout
compensating Ms. Caheysee generally#1 at 1 91101]. And this courtis not convinced that
dismissal of Claims 3 and i4 warranted merely because other district courts have dismissed
similar claims under various state laws, as IBM suggeatsordingly, IDENY the Motion to
Dismiss in this regard.

C. Claim 5 — Colorado WageClaim Act

1. Applicable Law

The Colorado Wage Claim Act (“CWCA”), Colo. Rev. Stat-8-801et seq,“is designed
to require employers to pay wages earned by their employedsielg mannef. Brownlee v.
Lithia Motors, Inc, 49 F. Supp. 3d 875, 878 (D. Colo. 2014)he CWCA defines “wages” or
“compensation” to includeAll amounts for labor or service performed by employdleat “are
earned, vested, and determingblehich includes commissions earned under “any agreement
between an employer and employe€olo. Rev. Stat. 88-8-101(14)(a)(1)¢ll). Its purpose iso
ensure that “employers make timely paymentages and to provide adequate judicial relieén
employers fd to pay wages when diieCagle v. Mathers Family Trus295 P.3d 460, 469 (Colo.
2013) (ellipsis and internal quotation marks omitted)o that end, the CWCA allows “[a]ny
person claiming to be aggrieved by violation of any provision of [the CWCAltitw suit “in
any court having jurisdiction over the parties[.]” Colo. Rev. Stat48180(2). But the CWCA

itself does not create any substantive rights; it establishes only the mingguimements for how
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and when agreed compensation must be pid@izmanoff,. Unum Life Ins. Co. of Ap374 F.
Supp. 3d 1076, 1088 (D. Colo. 2019).
2. Application

IBM moves to dismiss Claim 5 because, again, the IPL deemed Ms. Cahey’s commissions
an “advance” and not “earned” wages or compensaBm®#8 at 14; #20 at 221]. Moreover,
IBM contends that the IPL is not an enforceable contract and therefore conmsisannot be
deemed earned, vested, and determinable, as the IPL prescribed IBM the sstiemigcmodify
commissions at any timeSeg[#8 at 14; #20 at £12]. Ms. Cahey counters thtte existence of
an enforceable contract is not necessary to the viability of her CWCA claim, becagseemnent
can arise between the Parties by way of “some sort of agreement, understandmgserof
conduct between an employee and her employers to support a [CWCA] claim[.]” [#16 at 25].
Additionally, Ms. Cahey argues that she adequately alleges that the commissionkse HCL
deal were “earned” under the terms of the IFe€{id. at 25-26].

For purposes of the CWCA, wages or compensation are “eaesd(, and determinable
when an employee has an enforceable right to receive payment for such benefits pu@uant t
employment agreemeht.Gomez v. Childréis Hosp. ColoradoNo. 18CV-00002MEH, 2018
WL 3303306, at *5 (D. Colo. July 8, 201&)ting Fang v. Showa Entetsu, C81 P.3d 419, 422
(Colo. App. 2003). Relevant here, an employer must pay commissions “earned for labor or
services performed in accordance with the termamyfagreenent between an employer and
employee.” Colo. Rev. Stat. §43101(14)(a)(ll) (emphasis added). While the IPL is not an
enforceable contract, it still constitutes some sort of agreement betweentibe—Raithout it,
there would be no basis for IBM to ever pay commissions, which it apparently dteseigular

course of conductSeeKirkland v. Robert W. Baird & CoNo. 18CV-02724MSK-SKC, 2020
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WL 1452165, at *8 (D. Colo. Mar. 25, 2020)n order to establish a violation of the CWCA, Mr.
Kirkland must show he was owed commissions that were earned, vested, and determinable unde

the terms of the Offer anthe parties’ course of conduat the time of his August 2, 2018

termination? (emphasis added)if. Lozoya v. AllPhase Landscape Constr., Ilo. 12CV-
1048-JLK, 2015 WL 1757080, at *2 (D. Colo. Apr. 15, 20®nying summary judgment to the
plaintiffs because there were questions of material fact as to how the defenudiait itgowritten
policy and whether that resulted in unpaidnea wages) Moreover, “earned under the employee
agreement is not limited to compensatierplicitly authorized by the agreemeht Coldwell v.
RITECorp Envtl. Prop. SolsNo. 16CV-01998NYW, 2018 WL 5043904, at *5 (D. Colo. Oct.
17, 2018)discussig Hernandez v. Ray Domenico Farms, Jdd.4 P.3d 700, 76@4 (Colo. 2018)
(holding that the CWCA permits employees to seek overtime compensation nohgatdel
under their employment agreement, which included any earned yet not paid overtme tbgo
employees’ termination)).

Further, while IBM retained discretion to modify or alter incorrect commissionsdglrea
paid at any time, | conclude that this discretion does not mean no commissions ateceved
earned. Cf. Koutzmanoff374 F. Supp. 3d at 1089 (statingditta that shortterm disability
benefits were not vestable because the life insurance policy gave the insurer urdetteetion
to modify or cancel those benefits at any time for any reason). Rather, thedRinexhat
commissions are deemed earned under the IPL “only after the measuremenplefebonsiness
results following the end of the fulflan period.” [#81 at9]. Even IBM concedes thatle IPLs
were agreements that spelled out the parties’ ragpeights and responsibilities with respect to
the payment of commissions.” [#8 at 12]s. Cahey alleges she consummated the HCL deal on

June 30, 2019, [#1 at 17-38], which coincided with the end of the fiflan period under the
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applicable IPL,see[#8-1 at 7], and that IBM paid the commissions in August 2@aft@r
completing its review of the salsee[#1 at 11 3%46]. While the IPL certainly provides IBM the
discretion to modify or alter commissions paid, even after the end of tHeldmllperiod, [#8L at
10], I am not convincedt this juncture that the court can properly deteethe issuef whenthe
IPL deems commissions earnedthat this sonteow disavows Ms. Cahey’s allegations that the
HCL deal commissions were earngalerthe IPL Thus, | conclude M<ahey adequately pleads
a CWCA claim, and therefol2ENY the Motion to Dismiss in this regard.

D. Claim 6 — Declaratory Judgment

1. Applicable Law

The Declaratory Judgment Act provides: “In a case or controversy within its jtinsdic
.. any court of the United States, upon the filing of an appropriate pleading, may decliafetshe r
and other legal relations of any interested party seeking such declaration,rvanetbefurther
relief is or could be sought.” 28 U.S.C. § 2201(a). “The purpose of the Declaratory Judgiment Ac
is to settle actual controversies before they ripen into violations of law caehloeduty.” United
States v. FisheOtis Co, 496 F.2d 1146, 1151 (10th Cir. 1974). “The [Declaratory Judgment]
Act merely provides a procedure empowgria federal court to declare the legal rights and
obligations of adversaries engaged in a justiciable controvekayrikel v. Cont’l Cas. Cp866
F.2d 1269, 1273 (10th Cir. 1989).

2. Application

IBM moves to dismiss Ms. Caheyttaim for declaratory judgment becauseclaratory
judgment is a form of relief, not a separate cause of action. [#8 at 15; #20 at 12]. Hikher,
argues that, because Ms. Cahey’s substantive claims are subject to dismissal, her request for

declaratoy judgment must fail as a matter of la®ed#8 at 15; #20 at 12]. respectfully disagree.
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As Ms. Cahey argues, Claim 6 requests that the court declare the rights anibabligfat
the Parties as it relates to IBM’s claw back of the commissionstpaits. Cahey on the HCL
deal. See[#1 at 1Y 1249]. Specifically, Ms. Cahey asks the court to declare such practices
illegal. Such a request appears appropriate, given that some of Ms. Cahey’s claivastisar
Motion to Dismiss and thus a live cagecontroversy exists between the Parti8ee Bellwether
Cmty. Credit Union v. Chipotle Mexican Grill, InB853 F. Supp. 3d 1070, 1089 (D. Colo.
2018)(concluding the plaintiffs adequately pleaded a Declaratory Judgment Act clairakiygse
a declarabn from the court that the defendant owed the plaintiffs a legal duty, that tmeldefe
continued to breach that duty, and that the defendant did so to the plaintiffs’ detrir@ént).
Mitchell v. Wells Fargo Bank355 F. Supp. 3d 1136, 1160 (D. Utah.8p(allowing a claim for
declaratory judgment to go forward with a fraudulent nondisclosure claim). AogtydiDENY
the Motion to Dismiss in this regard.

E. Claim 7 — Breach of Contract

Relying onGeras 638 F.3d 1311 (10th Cir. 2011), IBM argues that the IPLs foreclose all
of Ms. Cahey'’s claimsncluding her brach of contract clainhecause the IPLs are not enforceable
promises to pay uncapped commissioS8ge[#8 at #8; #20 at 24]. According to IBM, federal
district courts have uniformly held, consistent willeras that the IPLs foreclosbreach of
contractclaims @nd others) for unpaid commissiorsed#8 at 78 & n.5; #20 at 24 & n.1]. Ms.
Cahey responds th&erasdoes not foreclosber breach of contracaim but, even still,she
asserts additional claims sounding in fraud based on representations IBM made adopedinc
commissions notwithstanding the IPLSeg#16 at 1116]. Ms. Cahey argues that several courts
have found that the IPLs do not preclude these additional claims that sound irSeawugknerally

[id.]. For the following reasons, | conclude tkadraswarrants dismissal of Ms. Cahey’s breach
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of contract claim (Claim 7) buas discussed abowi#ges not necessarily require dismissal of Ms.
Cahey’sotherclaims.

In Geras the plaintiff David Geras (“Mr. Geras”) sued IBM for its alleged wrongful
withholding of commissions Mr. Geras believed he earned while working for IBM. 638 F.3d at
1313. Much like Ms. Cahey, Mr. Geras’s commissions aarsgtion structure was detailed in a
Field Management System letter (the “letter”) that contained the following provisions:

Right to Modify or Cancel: The Incentive Plan is described on the Internal
Incentive Plan Website ..., and you should rely on the details provided within the
Website for ugto-date informationThe Plan does not constitute an express or
implied contract or a promise by IBM to make any distributions undéBNd.
reserves the right to adjust the Plan terms, including but not limit@aytguotas

or target incentives, or to cancel the Plan, for any individual or group of individuals,
at any time during the Plan period up until any related payments have been earned
under its terms.... Employees should make no assumptions about the impact
potential Plan changes may have on their personal situations unless and until any
such changes are formally announced by IBM.

Advances Against Final Business Result&ecause your Plan quotas (or similar
performance objectives) are based on a busineselndependent on complete,
final, and accurate business results, periodic payments you may receivéhender
Plan are advanceBeductions for overpayments may be made from any advances
paid to you up until the payments are earned under the plan termsemayare
earned at the end of the quarter following the end of your plan gésioeikample,

for some sixmonth plans, the Plan period ends on June 30 and therefore the
payments are earned on the following September 30th ...) provided the following
condtions have been met: (1) you have complied with the Incentive Plan, the
Business Conduct Guidelines and other IBM policies; (2) you have not engaged in
anyfraud or misrepresentation relating to any of your sales transactions or
incentives; (3) the custombas paid the invoice for the sales transaction related to
your incentive; and (4) the incentives processes and calculations are final and
contain no errors. If any of the foregoing conditions have not been met, then the
incentive is not earned.

Significant Transactions: IBM Management reserves the right to review and, in
its sole discretion, adjust incentive payments associated with transadtichg %)

are disproportionate when compared with the territory opportunity or quota size; or
for which (2) the incentive payments are disproportionate when compared with the
individual's performance contribution towards the transactions.
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Adjustments for Errors: IBM reserves the right to review and, in its sole

discretion, adjust or require repayment ofeintives payments resulting from any

errors in incentives processes or calculations.

Progress Reports:Any information regarding Plan achievement that may be made

available to employees during the year is provided for information purposes only,

and does not constitute a promise by IBM to make any specific distributions to any

employee.
Id. at 131314 (emphasis added). Mr. Geras alleged that IBM violated the letter by withholding
commissions Mr. Geras believed he earned and asserted two claims undetddaieifar breach
of contract and promissory estoppel in the alternatBee id.

The Tenth Circuit dismissed Mr. Geras’s breach of contract and promissory estoppel
claims. It held that, notwithstanding IBM’s disclaimer that the letter did not aatestih express
or implied contract or promise by IBM to make commissions payments|dtier ‘makes clear
IBM’s intent not to be bound by the policies described théréihat 1316. This was because the
letter did not suggest “any circumstances in White payment of incentives could be considered
mandatory,” and it “reiterated that IBM retained the discretion to alter met#mese policies,
even after sales had occurred[Ifl. at 131617. According to the Tenth Circuit, the letter made
clear tha IBM did not intend to “enter into an enforceable contract to provide incentive
payments”™—a finding consistent with other courts considering similar IBM commissions
structures—and so Mr. Geras could not maintain either a breach of contract or promssqyet
claim based on the letteld. at 1317 (citinglensen v. IBM454 F.3d 382388, 39(4th Cir.2006)
Schwarzkopf v. IBIM2010 WL 1929625, at *8\.D. Cal. May 12, 2010)Gilmour v. IBM 2009
U.S. Dist. LEXIS 127142, at *3 (C.BCal. Dec. 162009);Rudolph v. IBM2009 WL 2632195

(N.D. Ill. Aug. 21, 2009).
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Ms. Cahey’s IPL contains nearly identical language as that contained in Mr. Geitas.s |
Compare Geras$38 F.3d at 13134 with [#8-1 at 310]. While Ms. Cahey attempts to distinduis
her breach of contract claim from that@erasby highlighting the absence in her IPL of any
disclaimer that the IPL was not an enforceable contsat|[#1 at 7 1385; #16 at 15], she
concedes that the terms in the IPL disavow any suggestion ¢hidlths an enforceable contract
concerning the payment of commissioseseg[#16 at 27 (“Plaintiffs agree with IBM that the IPLs
are not enforceable contracts”)]. AsGeras the IPL, even without an explicit disclaimer, makes
clear that IBM retains thdiscretion and authority to alter the IPL or any payment of commissions
at any time, even if the sale had occurr8dg#8-1 at 910]. Indeed, under Colorado law, illusory
promises, like those in the IPLs, which render performance wholly discretionary, cammadbé
basis of an enforceable contradternon v. Qwest Comrms Intl, Inc., 857 F. Supp. 2d 1135,
1153-5 (D. Colo. 2012)(explaining that an illusory contract is said to lack mutuality of
obligation”). The IPL therefore dispels any breach contract claim based on a purported
violation of the IPL. Accordingly, GRANT the Motion to Dismiss in this regard abi#iSMISS
Claim 7. See Geras638 F.3d at 1316-17.

F. Claim 8 — Exemplary Damages

In her Complaint, Ms. Cahey asserts a claim for exemplary damages @}laif#l at
1113841]. IBM moves to dismiss Claim 8 because it is not a separate claim but rattieris
of relief that is derivative of Ms. Cahey’s claims, and because Ms. (Qalieyto plead any
plausible claims for relief, her claim for exemplary damages necessarily $ai#8 at 17; #20
at 13]. The court agrees that Ms. Cahey’s request for exemplary damagespeimapthis stage

but for different reasons.

32



Case 1:20-cv-00781-NYW Document 29 Filed 09/01/20 USDC Colorado Page 33 of 34

Under Colorado law, a litigant is entitled to an award of exemplary (i.e., punitiregees
if the “wrong done . . . is attended by circumstances of fraud, malice, or vafiflilwanton
conduct[.]” Colo. Rev. Stat. § 13-2D2(1)(a). But an initial complaint caot contain a request
for exemplary damages; only after the parties exchange initial disclosures pagy anove to
amend her pleading to include such a request and only if she “establishes prinpaoiaica a
triable issue.” Residences at Olde Town Square Ass’'n v. Travelers Cas. Ins. Co., df18rk.
Supp. 3d 1070, 1073 (D. Colo. 2019) (quoting Colo. Rev. Stat:B4®2(1)(a)). Courts in this
District have found no conflict between Colo. Rev. Stat. 21302 and the Federal Rules of
Civil Procedure and have held that Colo. Rev. Stat. 21-202 controls whether to permit
amendment of a pleading to assert a request for exemplary damageswollam v. Wright
Medical Group, Inc.No. 1:10ev-3104DME-BNB, 2012 WL 4510695, at *9 (D. Colo. Sept. 30,
2012); Witt v. Condominiums at the Boulders As®o. 04cv-02000MSK-OES, 2006 WL
348086, at *7 (D. Colo. Feb. 13, 2006).

Ms. Caheyhas not complied with the requirements of Colo. Rev. Stat:ZL1B)2(1.5)(a),
and thus the couBTRIKES her requestor punitive damagesSee Gen. Steel Domestic Sales,
LLC v. ChumleyNo. 16CV-01398PAB-KLM, 2011 WL 2415167, at *6 (D. Colo. June 10, 2011)
(striking the plaintiff's request for exemplary damages contained in the complafiailfwe to
comply with Colo. Rev. Stat. § 131-102(1.5)(a))Glaser v. JordanNo. 09CV-01758REB-
MJW, 2010 WL 1268151, at *2 (D.Colo. March 30, 2010) (same). In reaching this conclusion,
the courtin no way suggestsls. Caheycannot seek ttateramend heComplaint pursuant to
Colo. Rev. Stat. § 13-21-102(1.5)@)d expresses no opinion as to the merits of such a request.

CONCLUSION

Therefore, for the reasons stated hedldinS ORDERED that:
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(1) Defendant’sViotion to Dismiss[#8] is GRANTED IN PART and DENIED IN
PART;

(2) Pursuant to Rule 21 of the Federal Rules of Civil Procedure, the SBMERS
Mr. Williams’s claims from this action aftRANSFERSthose claims to the United States
District Court for theNorthernDistrict of Georgia;

(3) Ms. Cahey’s Claims,12, and 7 ar®ISMISSED without prejudice;

(4) Ms. Cahey’s Claims 3, 4, 5, anR&EMAIN ; and

(5) Ms. Cahey’s claim for exemplary damages (Claim 8pT&RICKEN from the

Complaint

DATED: September 1, 2020 BY THE COURT:

Ao 7
NinaJY. Wang
United States Magistrate Judge
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