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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 20—-cv—01272-PAB-KMT

JOE SOUTHWELL,
Plaintiff,
2
ALLSTATE PROPERTY AND CASUALTYCOMPANY, a foregn corporation,

Defendant.

ORDER

Before the court is Defendant'slotion to Strike [4] Complant Pursuant to Fed. R. Civ.
P. 12(f).” ([*"Motion”], Doc. No. 16.) Plaatiff has responded in opposition to the Motion, and
Defendant has replied. ([‘Response”], Doc. No.[1Reply”], Doc. No. 21.) For the following
reasons, the Motion is DENIED.

STATEMENT OF THE CASE

In this case, Plaintiff Ja8outhwell [“Southwell”] has sed his automobile insurance
provider, Defendant Allstate Property andsGalty Company [“Allstate”], to recover
underinsured motorists [‘UIM”] benefits. “Qomplaint”], Doc. No. 4 at 1 102, 101-104, 106.)
According to the Complaint, on June 2, 2017jlevtravelling througtthe intersection of
Rockrimmon Boulevard and NértNevada Avenue in Coloradprings, Colorado, a third-party

driver ran a red light and “collidédhto Plaintiff's vehicle. Id. at 1 5, 7-14.) Southwell claims
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to have sustained unspecified physical injuries from the collision, as well as “emotional trauma.”
(Id. at 79 19, 23, 114.) At the tinoé the collision, Southweleportedly held a policy with

Allstate, which included UIM coverageld(at 9 101.) According tthe Complaint, in the

aftermath of the collision, Plaintiff filed a bodiigjury claim with the third-party driver’s

insurance company, and nggd Allstate of a “potential” UIM claim. I€. at 1 21, 26.)

Southwell ultimately settled htsodily injury claim with the other driver’s insurance company

for that driver’s policy limits. I¢. at 1§ 21022, 31.) Plaintiff comitea, however, that despite

his full cooperation, his own inger, Allstate, failed to “promity complete its evaluation and

pay him for purchased UIM benefits.1d(at 1 64, 95-99, 102, 106.)

Based on these allegations, April 6, 2020, Plaintiff commenced this action in Colorado
state court. (Doc. No. 1 at 1§outhwell brings three clainagainst Allstate: (1) breach of
contract; (2) unreasonable delaydenial of payment of a dla for benefits, pursuant to
Colorado Revised Statutes 88 10-3-1115 Hi®-1116; and (3) common law bad faith.

(Compl. 11 100-14.) On May 6, 2020, Defendantaesa the case to federal court, pursuant to
28 U.S.C. § 1441, based on diversity ofzgtiship. (Doc. No. 1 at 1-3.)

Upon removal, on May 27, 2020, Defendantditae present Motion, asking to strike the
Complaint, in its entirety, pursuant to FederaleéRaf Civil Procedure 12(f). (Mot. 1-10.)
Defendant argues that the Complaint is a “shofgaading,” which is “replete with unnecessary
accusations, inconsistent factual assertionsafledations that are plainly designed to expand
the scope of discovery from beyond what wduddnecessary for this simple claimld.(at 3.)

The insurer argues, in the altetima, that certain paragraphstoe Complaint should be stricken



as “mere recitation of legal cdasions,” or as “impertinentmmaterial, and redundant matters.”
(Id. at 4, 10-11.)
STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(f) providaspertinent part: “The court may strike
from a pleading an insufficient defense or aruredant, immaterial, impgnent, or scandalous
matter.” Fed. R. Civ. P. 12(fRurrell v. Armijg 603 F.3d 825, 836 (10th Cir. 2010). “The
rule’s purpose is to conserve time and resesiby avoiding litigation asues which will not
affect the outcome of a caseSierra Club v. Tri-State Generation & Transmission As$78
F.R.D. 275, 285 (D. Colo. 1997) (citingnited States v. Smuggler-Durant Mining Coig23 F.
Supp. 873, 875 (D. Colo. 1993%ee also RTC v. Schonach&44 F. Supp. 689, 691 (D. Kan.
1994) (stating that Rule 12(f)’s purpose tiisminimize delay, prejudice, and confusion by
narrowing the issues forstiovery and trial”).

Motions to strike are generally “disfavorea@ysid “will only be granted under the rarest of
circumstances.’KAABOOWorks Servs., LLC v. PjI8lo. 17-cv-02530-CMA-KLM, 2019 WL
1979927, at *5 (D. Colo. May 3, 2019) (citiSierra Cluh 173 F.R.D. at 2855C CHARLES
ALAN WRIGHT & ARTHURR. MILLER, FEDERAL PRACTICE & PROCEDURES 1380(3d ed.2004).
Thus, the moving party’s “burdeatf proof is a heavy one.Holzberlein v. OM Fin. Life Ins. Cp.
No. 08-cv-02053-LTB, 2008 WL 5381503, at *1 (D. Colo. Dec. 22, 20884, “[e]ven where
the challenged allegations fall within the categ® set forth in the ta, a party must usually
make a showing of prejudice before timurt will grant a mbion to strike.” Sierra Cluh 173
F.R.D. at 285.Irrespective of whether the movingrpahas met his burden to prove that

allegations contained in a pleading violate Rul@)1the court retains discretion to grant or deny



the motion to strike See Scherer v. U.S. Dep’t of EQU F. App’x 687, 689 (10th Cir. 2003)
(unpublished) (reviewing a districourt’s ruling on a motion toréke for abuse of discretion);
see alsd-ed. R. Civ. P. 12(f) (denoting only that giions that are subject to Rule 12(f) “may”
be stricken).

ANALYSIS
A. Motion to Strike the Complaint as a “Shotgun Pleading”

Allstate argues, first, thahe Complaint is a “textboakxample” of a “shotgun pleading,”
which must be stricken, in its taety. (Mot. 7, 10.) Defendambntends, specifally, that the
Complaint impermissibly “incorporates each andrg\prior allegation into each claim for relief,
and then makes separate allegations wigaich delineated claim for relief.Id(at 7.) The
insurer likewise complains that the first nineipanparagraphs of the Complaint sets forth an
“extended narrative” that is “exhausti” but “entirely misleading.” I¢. at 7-8.) Defendant
contends that this “inordately long and verbose” pleadj “is contrary to the notice
requirements” set out in Federal RoleCivil Procedure 8(a)(2).1d. at 5.)

Plaintiff, for his part, contends that ther@plaint is “exactly the opposite” of a “shotgun
pleading,” and insists thatdtpleading “clearly state[s]@aim upon which relief can be
granted.” (Resp. 3-4.) Southwell contends tillstate “simply does not agree with the
particularity and format with wibh the claim is stated.”Id. at 3.)

“The law recognizes a significant difearce between noticeqading and ‘shotgun’
pleading.” Glenn v. First Nat'l Bank in Grand Junctip868 F.2d 368, 371 (10th Cir. 1989).
“Shotgun pleading is a type of pleading that f@ams several counts or causes of action, each of

which incorporates by reference #mtirety of its predecessors.Elec. Payment Sys., LLC v.



Elec. Payment Sols. of Am., Indo. 14-cv-02624-WYD-MEH, 2018 WL 6790307, at *1 (D.
Colo. Nov. 28, 2018) (quotingacobs v. Credit Suisse First Bostdio. 11-cv-00042-CMA-
KLM, 2011 WL 4537007, at *6 (D. Colo. Sept. 30, 2011Jhe shotgun pleader foists off one
of the pleading lawyer’s criticdhsks—sifting a mountain oa€ts down to a handful of those
that are relevant to a given claim—onto the read@réenway Nutrients, Inc. v. Blackbu33

F. Supp. 3d 1224, 1243 (D. Colo. 2014) (quotiagobs 2011 WL 4537007, at *6).

In this case, the ten-page Complaint consi$tsl4 paragraphs?aragraphs one through
ninety-nine set forth factual matter that Pldfriias deemed pertinent to the case, while the
remaining fourteen paragraphs delate Plaintiff's three claimsifoelief. The initial paragraph
of each claim for relief providdake following: “Plaintiff incorporates all prior allegations as
though fully set forth herein.” (Compl. {1 100, 105, 109.)

In this District, as Defendant correctly poiotst, a plaintiff must notrecite an extended
narrative at the beginning of the pleading, prateed to state numerous claims by simply
reciting the formulaic elements of the claim aatérring holisticallyto the preceding narrative
as support.”"Greenway 33 F. Supp. 3d at 1243 (quotidgcobs 2011 WL 4537007, at *6).
Indeed, courts in this Distrittave admonished litigis who purport to “ingrporate by reference
all prior allegations” into each of their claimSee Haynes v. Allstate Fire & Cas. |is0. 19-
cv-02397-STV2020 WL 816043, at *7 (D. Colo. Feb. 18, 2020) (“[T]echnically, it is
inappropriate for a plaintitfo incorporate by referened prior allegations into each of her
claims.”) (emphasis in original)pt’l Acad. of Bus. & Fin. Mgmt., Ltd. v. Mentdo. 12-cv-
00463-CMA-BNB, 2013 WL 212640, at *7 (D. Coldan. 18, 2013) (“This Court has strongly

criticized such use of ‘shotgun pleading,’ byie¥ha party pleads several counts or causes of



action, each of which incorporates by refere the entirety ats predecessors.”§ee also
Jacobs 2011 WL 4537007, at *6 (finding “shotgun pleadirig’be a “defecttontributing to an
award of sanctions). Nevertheless, such a “tieahriolation” does nohecessarily warrant the
striking of a complaintHaynes 2020 WL 816043, at *7.

Here, although each of Plaintiff's threeiola do incorporate by reference all prior
allegations, the Complaint provides Defendant aithnotice of the factal and legal bases for
each claim. Specifically, as to each claingiftiff sets forth enough of the general conduct at
issue to allow Defendant to then identifg tihnore specific “incqrorated by reference”
allegations that apply to that claim. For instaneih respect to the brel of contract claim,
Plaintiff alleges that, prior to the collision, hddha policy with Allstate that included coverage
for UIM benefits; that he later made a claim foMJbenefits arising from the collision; and that
he “is entitled to be compensated by Allstatedib damages he has imeed.” (Compl. 11 100-
04.) These allegations provide A#te with “fair notice of whathe . . . claim is and the grounds
upon which it rests."Warnick v. Cooley895 F.3d 746, 751 (10th Cir. 2018) (quotBejl Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)Nothing more is required to meet the Rule 8(a)
pleading standardld.; seeFed. R. Civ. P. 8(a)(2)Further, all three of Rintiff's claims largely
appear to have the same faadtunderpinning; thus, “[t]his isot a case where incorporating
prior allegations makes it impossiio understand [the] claimsChurchill Med. Sys., Inc. v.
RubachaNo. 19-cv-0226-WJM-STV, 2019 WL 5894132, at *4 (D. Colo. Nov. 12, 2GE®);
Haynes 2020 WL 816043, at *8 (observing that the in@ogtions of prior allegations into a

claim is “more efficient,” where thelaims “overlap and largely involiee same conduct”).



Accordingly, to the extent that Defendant setekstrike the Complaint, in its entirety, as
a “shotgun pleading,” the motion is deniggee Elec. Payment Sy8018 WL 6790307, at *2
(finding a complaint to comply ith Rule 8(a)(2), even thoughelirst paragraph of each claim
for relief “repeat[ed] and reallege[d] therégoing paragraphs,” because the remaining
paragraphs within each claimrfielief gave “more than engh detail for anyone reading the
complaint to understanddtactual basis for eadf the claims”).

B. Motion to Strike Paragraphs 80, 81, 82, 110, and 114

Defendant also moves to strikertain allegations in the Complaint. (Mot. 6, 10-11.)
Allstate argues, specifically, that Parains 80, 81, 82, 110, and 114 “merely recite legal
conclusions while omittingny factual support.”ld. at 10-11.) The insurer is adamant that
“such blanket assertions of legahctusions violates [Rule] 8.”Id. at 10.) In addition,
Defendant argues that the Complaint includes “fagsertions about #es not involved in
this lawsuit,” which are “immatél” to Plaintiff's claims. (d. at 6.)

As explained above, motions to strike undeleRi2(f) are disfavored and rarely granted.
Sierra Club v. Tri-State Geragion & Transmission Ass’n, Incl73 F.R.D. 275, 285 (D. Colo.
1997). As such, for Allstate to succeed, theiesmust show that the specified allegations
“have no bearing on the controwerf'sand that their presenceowld cause it to be prejudiced.
Id.; United States v. Shell Oil C&05 F. Supp. 1064, 1085 (D. Colo. 1985).

Here, there is no question that each ofdiha@lenged paragraphs has potential relevance
to Plaintiff's claims. Paragph 80, which alleges that Allstateeduced Plaintiff’'s medical or
rehabilitative bills in an unreasonable andawful manner” is unquesinably relevant to

evaluating the reasonablenessha insurer’'s conduct.SeeCompl. 1 80.) Paragraphs 81 and



82, which allege that “Allstatknowingly reduces medical bills en effort to avoid paying
legitimate compensation to its inmeds,” and that such conducs ‘@ standard polcat Allstate,
which violates Colorado law,” may ultimately propertinent to Plaintiff's bad faith breach of
contract claim, given that sudaims require proof that thesurer acted with knowledge or
reckless disregard of the unreaableness of its conductSde idat 11 81-82)see also Haynes
v. Allstate Fire & Cas. InsNo. 19-cv-02397-STV2020 WL 816043, at *8-9 (D. Colo. Feb. 18,
2020) (finding similar allegations toe sufficiently relevant tan insured’s claims against his
insurer). Paragraphs 110, which alleges that té&iésowed Plaintiff a dy to act in good faith

in investigating, evaluating and paying his gidiand Paragraph 114, which details Plaintiff's
putative damages resulting from “Allgtés breaches of its dutiesits inured,” are both relevant
to Plaintiff’s third claim for relief. $eeCompl. 11 110, 114.) Finally,ith regard to the “factual
assertions about entities not inved in this lawsuit,” the courtrids that the Contgint’s limited
allegations concerning Colossus, a software pmogourportedly used by Bendant to evaluate
Plaintiff's UIM claim, may proveelevant to a determination as to whether Allstate’s claim
evaluation was reasonableSeg idat 1 85-86)see also Hayne2020 WL 816043, at *9
(finding nearly identical allegations tie relevant).

Further, in this case, Defendant has madshwaving of prejudice from the Complaint, or
from any of the specified allegations contd in Paragraphs 80, 81, 82, 110, and 114. Indeed,
as to Paragraphs 80, 81, 82, 110, and 114, Defendpr@saonly that “blanket assertions of legal
conclusions” constitutper seviolations of the Rule 8(a)(2) @hding standard. (Mot. 10.) But
the central focus of Rule 8(a)(2) is whether¢beplaint provides “fair niice of what the . . .

claim is and the grounds upon which it restdltery v. Bradley 949 F.3d 1282, 1288 (10th Cir.



2020) (quotingS.E.C. v. Shield¥44 F.3d 633, 641 (10th Cir. 2014})ere, Allstate does not
argue that Plaintiff’s allegatiorfail to provide “fair notice” othe nature of the claims being
asserted Cf. Mitchell v. City of Colo. Springs, Cold.94 F. App’x 497, 498 (10th Cir. 2006)
(unpublished) (affirming the digissal of a complaint that waserbose, prolix and virtually
impossible to understand,” and arnbling, massive collection of fact. . completely lacking in
clarity and intelligibility’) (citation and quotatioomitted).

Although Allstate argues that “many of the gh¢ions would requirdlistate to provide
a narrative response,” the insufails to explain why certaiallegations would require such
“narrative” responses, as opposedrere admittances and desiainder Rule 8(b)(1)(B).See
Mot. 9.) Defendant likewise contends that il Woe forced to present its defenses to the
Complaint as a whole,” but offers no explaoa why it will be unabldo distinguish between
claims in asserting its defense§eé id. Finally, to the extent Defendant argues that the
Complaint’s allegations, as plg“will make setting appropriateoundaries for [] discovery a
nigh impossible task,” any such concern itdreresolved through ihcourt’s informal
discovery dispute procedureSee id).

On this record, then, Defendant has notaunsd its burden to show that the challenged
allegations have no bearing on the controversthairit will suffer prejudie by their presence.
Therefore, the motion to strike certain portiafishe Complaint is also denied.

Accordingly, it is



ORDERED that the “Motion to Strike [4] ComplaifPursuant to Fed. R. Civ. P. 12(f)”
(Doc. No. 16) iDENIED.

This 27th day of July, 2020.

BY THE COURT:

Kathleen M Tafoya
United States Magistrate Judge
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