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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Vincent J. Bifolck, Individually and as
Executor of the Estate of Jeanette D.
Bifolck,

Plaintiff, CIVIL ACTION NO.

3:06cv1768 (SRU)

V.

Philip Morris, Inc.,
Defendant.

ORDER CERTIFYING QUESTIONS TO THE
CONNECTICUT SUPREME COURT

This is a diversity action asserting Cegticut state law claims pursuant to the
Connecticut Product Liability AdCPLA”), Conn. Gen. Stat. § 52-572et seq The plaintiff,
Vincent J. Bifolck, individually and as Executortbe Estate of his deceased wife, Jeanette D.
Bifolck, brings CPLA claims for wrongful ddatand loss of consortium, alleging that the
Marlboro and Marlboro Lightsigarettes produced and solddgfendant Philip Morris and
smoked by his late wife were féetively designed and manufactured. He seeks compensatory
damages and statutory punitive damages, pursuant to section 54-240b of the CPLA.

Bifolck initiated this lawsuit in 2006; fivand a half years after Jeanette Bifolck
succumbed to lung cancer at the age of J#anette Bifolck smoked Marlboro or Marlboro
Lights (collectively, the “cigareds”) for nearly thirty years. Bifolck alleges that toxic
ingredients in the cigarettes were respondimdis wife’s lung cancer and ultimate death.
Bifolck’'s CPLA claims are grounded strict liability, for defectie design of the cigarettes, and
negligence, for negligent design amdnufacture of the cigarettes.

With respect to strict liability, Bifolcksserts that the cigarettes were defective and
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unreasonably dangerous in thia¢y (1) contained added irglients (includig carcinogenic
additives) that altered the natural form of tbbacco in the cigates, and (2) utilized
manufacturing processes affecting the composiaiahe tobacco in the cigarettes, the amount,
form, and potency of the nicotine in the toba, and the manner in which cigarette smoke was
transmitted to the smokers. Bifolck contends these design and manufacturing processes
rendered the cigarettes unnecessadlji@ive and unnecessarily carcinogengeeProposed

Am. Compl. 1 19-32 (doc. # 167-1).

With respect to negligence, Bifolck contertdat Philip Morris failed to comply with the
standards of care applicablethe design and manufacture ajaiette products by a prudent
cigarette manufacturer by: (1) designing thgeaecettes knowing of theaddictive and toxic,
cancer-causing properties; (2) knogly designing and manufactag the cigarettes in a way
that enhanced their addictive and cancer-causatgye; (3) failing andefusing to implement
changes to the design of the cigarettes tlmatldvhave reduced their addictive nature; and (4)
failing and refusing to implement changes in theigie of the cigarettes that would have reduced
the levels of toxic and canceausing ingredients in thenhd. ] 33-47.

In a case involving similar claims that was also on my dotkzdrelli v. R.J. Reynolds
Tobacco Cq No. 3:99-cv-02338-SRUhe Second Circuit Court éfppeals recently certified
the question whether Comment i to section 402fefRestatement (Second) of Torts precludes
a strict products liability suit against a cigaeattanufacturer where there is evidence that the
defendant purposefully manufaatdrcigarettes to increase daily consumption without regard to

the resultant increase in exposure taitargens, but no evidence of adulteration or

1| granted Bifolck’s Motion to Amen@orrect (doc. #167) onéxember 27, 2013. Dot.176. Although an
amended complaint has not yet been filed, | treat the Proposed Amended Complaint (doc. # 167-1) rather than the
original Complaint (doc. #1) as the operative pleading in this suit.
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contamination. Izzarelli v. R.J. Reynolds Tobacco.Ca31 F.3d 164, 169 (2d Cir. 2013). The
resolution of that issue will likely determine whetiBgfolck’s strict liability claims are viable in
this case.

Philip Morris has repeatedly assertedttinder Connecticut law, section 402A and
Comment i apply to CPLA claims grounded in negligence as \8el&Def.’s Mem. Supp.

Summ. J. 23 (doc. # 87); DefQpp. Cert. 5-7 (doc. # 173). Blck disputes that contention,

and argues that a product needl®tunreasonably dangerous”arclaim for negligent design.
Until now, it has been unnecessary to conftbigtissue directly, because on summary judgment
| ruled that there were genuirssues of material fact foriét under both theories, based on my
interpretation of Comment iThat interpretation, however, isrcently before the Connecticut
Supreme Court in thizzarellicase. And if, as Philip Morrassserts, section 402A and Comment
i apply to a CPLA claim grounded negligence, the sellts of the certification proceedings may
call into doubt the viability of Biftck’s negligence claims as well.

In light of Philip Morris’ position and the certification proceedingszirarelli, Bifolck
moves to certify two questionsa@m@ssing the standard for detening whether a product is
“defective” in a CPLA claim for negligence —esgifically: (1) whether a plaintiff asserting a
CPLA claim grounded in negligence must identifdefect that rendeesproduct “unreasonably
dangerous,” as provided in sexti402A of the Restatement (Second) of Torts and Comment i to
that provision; and (2) if the answer is ir thffirmative, whether Comment i precludes a CPLA
claim against a cigarette manufacturer forligegit design of a cigatie absent proof of
adulteration or contamination ofehiobacco in the cigarette. Blif& also seeks certification of a
third question: whether the CPLA subsumealmogates the Connecticut common-law rule for

calculating punitive damages.Ithough not central at the lialtyf stage, the punitive damages
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issue arose ifzzarelli, and was an unsettled gtiea of Connecticut law.

Philip Morris objects to certification of thegjuestions, arguing that the relevant issues
are now settled and that gédation would be inappropria, because the Second Circuit
declined to certify the punitive damages questiolzzarelli or to amend its certification order to

encompass CPLA claims grounded in negligence.

Discussion

Under Connecticut law, “[tjhe Supreme Conndy answer a questiatd law certified to
it by a court of the United States. if the answer may be determinative of an issue in pending
litigation in the certifying courand if there is no controllingppellate decision, constitutional
provision or statute of thisae.” Conn. Gen. Stat. 8 51-199b(d#)/hen deciding whether to
certify a question to the Connecticut Supee@ourt, a court should consider, among other
factors: “(1) the absence of &otitative state court decisions) the importance of the issue to
the state; and (3) the cajtgif certification toresolve the litigation.”"O'Mara v. Town of
Wappinger 485 F.3d 693, 698 (2d Cir. 2007). “Wherguestion of statutory interpretation
implicates the weighing of policy concerns, principles of comity and federalism strongly support

certification.” Parrot v. Guardian Life Ins. Co. of An838 F.3d 140, 144 (2d Cir. 2003).

A. Whether Section 402A and Commentp@ly in a CPLA Negligence Claim

The CPLA was intended to merge the varioasxmon law theories of products liability
into a single cause of action in ordersimplify pleadings and procedureSee Lynn v.
Haybuster Mfg., In¢.226 Conn. 282, 292 (1993). Claims under the CPLA are “in lieu of all
other claims against product sefieincluding actions of negligea, strict liability and warranty,

for harm caused by a product.” Conn. Gen. $t&2-572n(a). “With the consolidation of all
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product liability claims into a single form attion, the CPLA became the ‘exclusive remedy for
claims falling within its scope.”LaMontagne v. E.l. du Pont de Nemours & Co.,,l4¢.F.3d

846, 855-56 (2d Cir. 1994) (quotiMginslow v. Lewis-Shepard, In@12 Conn. 462, 471

(1989)). Therefore, a plaintifhay not assert a cause of actagainst a product seller for harm
caused by the product exc¢eythin the framework of the CPLASee, e.gDaily v. New Britain
Machine Cq.200 Conn. 562, 571-72 (1986). A plaintiff, hewer, retains the right “to allege

the traditional theories of recovery,” as longhasdoes so “under one unified count denominated
as a ‘product liability claim.” Lamontagne v. E.l. du Pont de Nemours & Co.,, 1884 F. Supp.
576, 587 (D. Conn. 1993) (internal citations omittedifjd , 41 F.3d 846 (2d Cir. 1994ee also
Lynn 226 Conn. at 288-90 (noting that the Connectli@gislature intended “to eliminate the
complex pleading provided at common lawther than “creat[e] aholly new right” or

eliminate common-law substantive rights).

The CPLA does not lay out the elements of claims under the various theories it
consolidates. The Connecticstipreme Court has adopted therisumer expectations” test set
forth in section 402A and Comment i for C& claims grounded in strict liabilitySee, e.g.
Wagner v. Clark Equip. Co243 Conn. 168, 189-90 (199Pptter v. Chicago Pneumatic Tool
Co, 241 Conn. 199, 208-12 (1997). In ordie recover undehe doctrine of strict liability, a
plaintiff must prove: (1) the defielant was engaged in the busisef selling thgroduct; (2) the
product was in a defective cotidn unreasonably dangerous te ttonsumer or user; (3) the
defect caused the injury for wiicompensation was sought; (4) the defect existed at the time of
the sale; and (5) the productsvaxpected to and did reacte ttonsumer without substantial
change in conditionGiglio v. Connecticut Light & Power Cal80 Conn. 230, 234 (1980)

(citing Restatement (Second) of Torts § 402A (1965),Roskignol v. Danbury School of
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Aeronautics, Ing.154 Conn. 549, 562 (1967)). As definedCiomment i, a product typically is
“unreasonably dangerous” ifig “dangerous to an extent beyond that which would be
contemplated by the ordinary consumer whacpases it, with the ordinary knowledge common
to the community as to its characteristics.” § 402A cft. i.

CPLA claims grounded in negligence, ntrast, are analyzed under Connecticut
common-law negligence principles, which requfre existence of a duto the consumer, a
breach of that duty, causation and damagee, e.gLaMontagne41 F.3d at 855-56Coburn
v. Lenox Homes, Incl86 Conn. 370, 375 (1982). The questipresented by Bifolck relate to
the appropriate standard of care. Both pag@sowledge that the CPLiquires a plaintiff to
prove that the product in question is “defectivegardless of whether his claim is grounded in
strict liability or negligence See, e.gFaux v. Thomas Indus., IndNo. CV89-0233934S, 1992
WL 293230 (Conn. Super. Ct. Oct. 8, 1992) (“[Zetiveness is an essential element of a
product liability action based on negligence as wetiresbased on strict tdrability.”). But,
they dispute whether a negliggndesigned product must albe “unreasonably dangerous” as
provided in section 402A arakfined in Comment i.

Whether section 402A and Comment i applainegligence action gitical, because
Comment i provides that “[g]ood tobacco id nareasonably dangerous merely because the
effects of smoking may be harmful; but tobacontaining something like marijuana may be
unreasonably dangerous.” The question certifiddzarelli asks whether those statements

preclude a strict liability claim against a cigéeemanufacturer that ppwsefully manufactured

2 In Potter, the Connecticut Supreme Court affirmed its adherénsection 402A’s “consumer expectations” test,
but adopted a modified version of the test for particularly complex products, whereby a jury must “chasider t
product’s risks and utility and then inquire whether aogmable consumer would consider the product unreasonably
dangerous.” 241 Conn. at 220-21. Either way, though, a product must be “unreasonably dangerous” before a
product seller can be held strictly liable for a product that causes hérm.
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cigarettes to increase daily consumption inghsence of contaminatia@m adulteration of the
tobacco. If the Connecticut Supreme Court answrat question in the affirmative, then the
viability of Bifolck’s negligent design claim will be in jeopardy unless section 402A’s
“unreasonably dangerous” regeiinent does not apply.

Bifolck asserts that section 402A was naant to apply in a gigence action, because
section 402A is a rule “ddtrict liability, making the seller subject to liability to the user or
consumeeven though he has exercised all possible oatke preparation and sale of the
product” 8§ 402A cmt. a (emphasis added). Mmrer, Comment a makes clear that section
402A “does not preclude liabilitgased upon the alternative ground of negligence of the seller,
where such negligence can be proveld.” Bifolck contends thatection 402A’s requirement
that a product must be “unreasonably dangerous” is a ratcheted up standard intended to temper
the exposure of product sellers in cases where the plaintiff isedl@ the obligation to prove
fault. In essence, the “unreasonably dangérstamdard was included to prevent “strict
liability” from becoming “absolutdiability” for product sellers \Wwose products cause injury to
consumers. Although a product must be “defectimdjoth strict liabiliy and negligence cases,
in a negligence action a product may be defeavithout being unreasonably dangeroGee
Pl.’s Mem. Supp. Cert. 7-11 (doc. # 170).

Bifolck recognizes that the Coecticut appellate courts hamet expressly adopted this
position. Instead, he argues thatigsie is unsettled and, in lightlofnn, “there is
ungquestionably a significant issae to whether the requirements of § 402A were intended to be
added to the preexisting elements of a cafisetion in Connecticubr negligent product
design or manufacture.ld. at 11. Philip Morris disagreeasserting that the Connecticut

Supreme Court’s decision WWagnerand several lower court cageake it clear that, whether
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grounded in strict liabilityor negligence, a CPLA claim mustolve a defective product that is
“unreasonably dangerous,” pursuant taisec402A. Def.’s Opp. Cert. 6 (citing/agner 243
Conn. 168White v. Mazda Motor of Am. Ind.39 Conn. App. 39 (201Xert. granted on other
grounds 307 Conn. 949 (2013Rergeron v. Pacific Food, IncNo. CV075001992S, 2011
WL1017872, at *3 (Conn. Super. Ct. Feb. 14, 20M3rtone v. C. Raimondo & Sons Constr.
No. CV00070497S, 2002 WL 31234758, at *2 (CoBuaper. Ct. Aug. 28, 2002Faux, 1992
WL 293230, at3).

Only two of the cases cited by Philip Morris daread to take an affirmative stance on
this issue, and both were decidadhe Superior Court leveSee Bergeror2011 WL1017872,
at *3 (“Since the CPLA was not meant to elimsmabmmon-law substantive rights courts should
assess the plaintiff's theorie§ recovery in light othe Connecticut common-law
requirements. . . . Nevertheless, in any prodieigity action, the phintiff must plead and
prove that the product was defective. A.product is defective when it is unreasonably
dangerous to the consumer or user.” (internal citations and quotation marks onkitias));
1992 WL 293230, at *3 (finding verdict inconsistevtiere jury found defendant not liable on
strict liability claim, because product was nobfeasonably dangerous and defective,” but liable
on negligent design claim). Raimondo does ppiear to have involka CPLA negligence
claim at all; the plaintiff broughd claim against a general comtiar for negligent maintenance
of a job site and aeparateCPLA strict liability claim against the product seller for design
defect. 2002 WL 31234758, at * 1. The discussibsection 402A applied only to the strict
liability claim and related only to whether expgestimony was necessary to prove that the
product was “unreasonably dangeroukl’ at *2. Similarly, althougtMazdainvolved both

CPLA strict liability and neglignce claims, its discussion of 408#gled out strict liability and
-8-



related to the necessity offeert testimony to establishaha product was “unreasonably
dangerous.” 139 Conn. App. at 48-50.

In Wagner the Connecticut Supreme Court coesetl, among other things, whether the
jury should have been instructed on a forklititsmpliance with an OSHA regulation in a CPLA
action. 243 Conn. at 186-91. TGSHA regulation had been admitted into evidence on the
plaintiff's theories of strict liabty and negligence, and the Coineld that the trial court should
have instructed the jury thatcould consider the evidea of compliance “in determining
whether the forklift was defectly designed and whether the defants acted with due care in
their design and distrilbon of the forklift.” Id. at 186-87.

In the course of its discussion of the jurytrastion issue, the Coustated that section
402A provides the standard for determiningettiter a product is defectively designéd. at
189. Itis not clear, however, etiner the Court was addressing tiegligence claim in that part
of its analysis, or whether it was simply explag the probative value of an OSHA regulation in
a strict liability claim. See id(Stating that section 402A provil&he standard to be usedan
product liability actionfor determining whether a productdsfectively designed” but also
noting that section 402A’s “‘consumer expéia’ standard is nowvell established in
Connecticustrict products liability decisions(emphasis added)).

TheWagnerCourt was not focused on the diffeces, if any, between the standards for
strict liability and negligence in a CPLA actidrecause “[t]he jury was not asked, and did not
indicate, whether its verdict was based on negtigestrict liability, or both” and, for the most
part the parties “likewise [did] not differentifitéheir arguments between the two theoriekl”
at 176 n.8. The plaintiff had atjed that the forklift was “usasonably dangerous because it

lacked a standardized warning system suffidiergain the attention afrivers and pedestrians
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when used in an industrial setting,” and “[flalleged design defect was the basis for the
plaintiff's negligence andrstt liability claims.” 1d. at 190. Clearly, it is possible for a
negligently designed product to be defectreeauset is unreasonably dangerous, but that does
not resolve whether ihustbe unreasonably dangerous to be defective. WagnerCourt saw

no need to inquire into issuestvwhich it was not presentedd. In this case, however,

whether section 402A’s “unreasairly dangerous” requirememyaies in a CPLA claim of
negligent design is squarely before me, the réisolwf that question isritical to the outcome

of the case, and no authoritative Conitettprecedent provides an answer.

Philip Morris argues in the alternative thewen if the law is not settled, | should not
certify this question because the Second Circuit declined to amend its certification order in
Izzarellito encompass the applicability of sent#02A to a negligence claim. The Second
Circuit, however, provided no indittan why it declined to certify this issue. | am presented in
this case with what | view to be unsettled sfien of Connecticut law, which is substantially
related to an issue currently pamglbefore the Connecticut Supre@eurt. | believe that it is in
the interests of judicial economy to have both tjaas decided togethergbause clarification of
these issues will impact futureltacco litigation in this state, agll as product liability actions
more broadly. Therefore, | griacertification of Bifolck’s firg question; whether section 402A’s
requirement that a product benf@asonably dangerous” and Cominéndefinition of that term
apply in a CPLA claim grounded in negligence.

There is no need to certify Bifolck’s smal question, however, because the Connecticut
Supreme Court will determine the correct interpretation of Comment i itdelfarelli. If the
Court determines that section 402A and Commapply to both strict liability and negligence

claims under the CPLA, then the Court’s interpretation of Commentzarelli will provide
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sufficient guidance to resolvedlissue here. If section 4028d Comment i do not apply in a

negligence case, then the pldirgi proposed question is moot.

B. Whether Connecticut's Common-L&®wunitive Damages Rule Applies

The punitive damages provision of the CPLA limits such damages to “an amount equal to
twice the damages awarded to the plaintiffignn. Gen. Stat. § 52-240b, libé statute does not
indicate how a judge should calculate those damages. Ptiw emactment of the CPLA,
punitive damages in product liability actions weedculated under the common-law rule, which
limits punitive damages to the expeneéstigation less taxable cost&Vaterbury Petroleum
Products, Inc. v. Canaan Oil & Fuel Cd.93 Conn. 208, 235-38 (1984janna v. Sweengy38
Conn. 492 (1906). Generally, whexetatute authorizing punitidamages is silent about how
they should be calculated, a courbshl follow the common-law ruleSee Arnone v. Enfigld9
Conn. App. 501, 521-22 (Conn. App. 2003).1armarelli, however, the plaintiff argued that
differences between the common law aradugbry product liabity causes of actiomdicated
thatthe CPLA abrogated the common-law formulation of punitive dam&ages.lzzareli767
F. Supp. 2d at 327.

The language of the CPLA and its legislathistory provide nandication whether the
CPLA’s punitive damages provision incorporabegbrogates the traditional common-law
formulation. 1d. At the time | took up the issue lizzarelli, no Connecticut appellate court had
ever been called upon to answer this questiahtao Connecticut Superior Court decisions had
reached conflicting conclusion&d. (comparingRoome v. Shop—Rite Supermarkets, INo.
020281250, 2006 WL 2556572 (Conn. Super. Aug. 16, 2006) Rugiso v. Conair CorpNo.

030483600, 2004 WL 1730136 (Conn. Super. June 30, R0Bérause there was no binding
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authority from the Connecticut appellate courfmedicted what the @necticut Supreme Court
would decide if presented with the questidd. Ordinarily, | would have sought to have the
Connecticut Supreme Court resolve the issueskkiag certification, but | was concerned about
further delay in a lawsuit that idoeen pending for over a decade. at 333 n.10. (citing
Bensmiller v. E.I. du Pont de Nemours & CbZ F.3d 79, 82 (2d Cir. 1995).

In predicting the outcome, | took guidanfrom the Connecticut Supreme Court’s
decision inLynn, which emphasized: “[ijn determining etiner or not a statute abrogates or
modifies a common law rule tle@nstruction must be strict.226 Conn. at 289-90 (quoting
Willoughby v. New Haveri23 Conn. 446 (1937)Lynnheld that the CPLA did not bar claims
for loss of consortium, because the plain languddke statute did not prohibit such claims and
the legislature had not unambiguously expréske intent to dos Applying the same
principles of strict construction, | concluddédht the CPLA’s punitive damages provision also
subsumed rather than abrogated the common lzzarelli, 767 F. Supp. 2d at 328.

If Bifolck prevails on one or more of his claipand if the jury finds that he is entitled to
punitive damages, | will be required to deterenihe amount of punitive damages to award. In
calculating those damages, | will once agairidoed with the quesin whether the CPLA
incorporates or abrogates Connecticut’'s common law rule of punitive damages. As with the
negligence issue, Philip Morris objects tddbik’s motion for certification of the punitive
damages question on the grounds thatissue is settled and thlhé Second Circtideclined to
certify it in Izzarelli. The Second Circuit, however, expressly did not address the punitive
damages question, because i bartified the threshold dgl issue in that casdzzarelli, 731
F.3d at 167 n.2. And the issue is not settledh@lgh two judges have adopted my approach to

calculating punitive damages under the CP&d@eFraser v. Wyeth, IncNo. 3:04CV1373 JBA,
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2013 WL 4012764, at *2-3 (D. Conn. Aug. 5, 2013), &id Pools, Inc. v. Paramount Concrete,
Inc., No. XO5FSTCV095011707S, 2011 WL 693477989 (Conn. Super. Ct. Dec. 5, 2011),
no Connecticut appellate court has directly addressed whether the CPLA'’s punitive damages
provision subsumes or abraga the common-law rule.

Product liability actions are camon; therefore, the correaterpretation of the CPLA’s
punitive damages provision is likely to recur in futaeses. Moreover, the issue is important to
the State of Connecticut, because it involvalgncing competing policy concerns —i.e.,
guaranteeing that a plaintiff is made whole wlalso ensuring that product manufacturers are
not unfairly punished, which could negaly impact business in ConnecticilBee Waterbury
Petroleum 193 Conn. at 237-3®arrot, 338 F.3d at 144. Thus, after considering each of the
O’Mara factors, | believe that this question ipagpriate for certification to the Connecticut
Supreme Court as well. Giveratithis action already has beaut on hold pending resolution of
the relevant issues lazarelliand given that | am granting aédation of thethreshold legal
issue in this case, it seems wise to certigyghnitive damages question now, rather than litigate

the issue again down the road.

. Questionsfor Certification

Because “the answer[s] may be determinabivan issue in pending litigation” in this
court and because “there [exists] no controllpgellate decision, constitutional provision or
statute” of ConnecticuseeConn. Gen. Stat. § 51-199b(d), fioowing questions are certified
to the Supreme Court of Connecticut:

1. Does section 402A of the Restatemert@d) of Torts (and Comment i to that
provision) apply to a product liabilitylaim for negligence under the CPLA?

2. Does Connecticut's common law rulepoinitive damages, as articulated in
Waterbury Petroleum Products,dnv. Canaan Oil & Fuel Cp193 Conn. 208 (1984),
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apply to an award of stabry punitive damages pursuda Conn. Gen. Stat. 8§ 52-240Db,
the punitive damages provision of the CPLA?

The Connecticut Supreme Court may, of courdermaulate these questions it sees fit.
Additionally, this court will make available tbe Connecticut Supreme Court any part of the

record in this case that will assisatifCourt in its review of the issue.

[1l. Counsd of Record

For Plaintiff: For Defendants:

David S. Golub John B. Daukus

Silver, Golub & Teitell Francis H. Morrison, Il

184 Atlantic St., Po Box 389 Axinn, Veltrop & Harkrider LLP-HTFD
Stamford, CT 06904 90 State House Square
203-325-4491 9th Floor

Fax: 203-325-3769 Hartford, CT 06103-3702

Email: dgolub@sgtlaw.com 860-275-8190

Fax: 860-275-8101
Email: dvz@avhlaw.com

Issued at Bridgeport, Connecticthis 14th day of February 2014.

/s/StefanR. Underhill
Sefan R. Underhill
UnitedState<District Judge
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