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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

SV Special Situatins Master Fund Ltd.,
Plaintiff,

V.

Knight Libertas, LLC, et al., No. 3:08cv1769 (SRU)
Defendants/ThirdRarty-Plaintiffs,

V.
Scott Stagg, Mark Focht, and

3V Capital Management, LLC,
Third-Party Defendants.

PARTIAL RULING AND ORDER ON MO'IONS FOR SUMMARY JUDGMENT

Pending before me are three motions for summary judgment arising out facts and
circumstances best characterized as a despitentious corporatedirce involving former
hedge fund partners, Scott Stagd &ary Katcher. The pair atideir various corprate entities
are embroiled in at least three separate titiga, including this onarising out of Stagg’s
creation of a new hedge fund and Katcher’s eilds own company for a sizable fortun&ee
Katcher v. 3V Capital Partners LR011 WL 105724 (Conn. Super. Feb. 1, 20KHicher v.
Stagg,No. X05cv085008570 (Conn. Super.). At summadgment, | am faced with an unusual
set of circumstances in which the defendard#iectively, admit to hang in their possession,
without a claim of right, $8,938,574.64 wrongly obtairieom 3V Capital Master Fund, Ltd.

Defendants, however, challenge plainsifftanding to recover the $8,938,574.64 (and other

1 The facts and allegations addressed in this ruling concern the second amended co®yglMaster Fund moved
to file a third amended complaint addimgter alia, former plaintiff 3V Capital Mastr Fund Ltd. as an additional
plaintiff in the case. Seedoc. # 270. The motion to amend was granted on June 23, ZHedoc. # 280.
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monies at issue). Plaintiff's loose treatment of corporate formalities compounded by both sides’
inability to properly identify the applicable ldwas rendered the issue of standing unresolvable on
the current record. The open quastof standing coupled with g@ihtiff's failure to come forth
with evidence demonstrating which defendant or defendants received and/or benefitted from the
$8,938,574.64 prevents me from granting summaatgnent in its favor at this time.
Furthermore, with respect to Katcher’s countercldimare exists no dispute of material fact that
SV Special Situations Mastéund Ltd. erroneously received and continues to hold $4,124,542
belonging to Katcher. Because each defendanbgitiato plaintiff cannot be resolved on this
record, open questions remain whether Katshdaim to the $4,124,542 is affected by his own
unclean hands.

Accordingly, for the reasons that follodefendants’ motion for summary judgment (doc.
# 236) is denied in part and taken under selvient in part; plaintiff’s motion for summary
judgment (doc. # 243) is taken under advisenhnd-party-defendast motion for summary
judgment (doc. # 243) is granted in part andiel@ in part; and counterclaimant’s motion for
summary judgment (doc. # 239)dsnied. The parties are ordeteclace certain monies into
escrow and to supplement the record as set forth below.

Il Standard of Review

A. Summary Judgment

Summary judgment is appropriate when the reéc@emonstrates that “there is no genuine
dispute as to any material facichthe movant is entitled to judgnteas a matter of law.” Fed. R.
Civ. P. 56(a)see also Anderson v. Liberty Lobby, |@Z7 U.S. 242, 256 (1986) (plaintiff must
present affirmative evidence in order tdedg a properly supptad motion for summary

judgment).



When ruling on a summary judgment motion, tbart must construe ¢ghfacts in the light
most favorable to the nonmoving party and nmasblve all ambiguities and draw all reasonable
inferences against the moving partanderson477 U.S. at 259ylatsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986Adickes v. S.H. Kress & C@&98 U.S. 144, 158-59
(1970);see also Aldrich v. &dolph Cent. Sch. Dis©63 F.2d. 520, 523 (2d Cir. 1992) (court is
required to resolve all ambiguities and drawirdiérences in favor of the nonmoving party).
When a motion for summary judgment is pndpsupported by documentary and testimonial
evidence, however, the nonmoving party may nsitupon the mere allegations or denials of his
pleadings, but must present sufficient probative @we to establish a geneiissue of material
fact. Celotex Corp. v. Catretd77 U.S. 317, 327 (198@}plon v. Coughlin58 F.3d 865, 872 (2d
Cir. 1995).

Only when reasonable minds could not diffeoattithe import of the evidence is summary
judgment proper. Bryant v. Maffucgi923 F.2d 979, 982 (2d Cir. 199%ge also Suburban
Propane v. Proctor Gas, Inc953 F.2d 780, 788 (2d Cir. 1992). thie nonmoving party submits
evidence that is “merely colorable, or is s@nificantly probative,” ssnmary judgment may be
granted. Anderson477 U.S. at 249-50.

The mere existence of some allegeddattispute betweehe parties will not
defeat an otherwise properly supjgal motion for summary judgment; the
requirement is that there be no genussae of material fact. As to
materiality, the substantive law will idefy which facts are material. Only
disputes over facts that might éft the outcome of the suit under the

governing law will properly precludie entry of summary judgment.
Factual disputes that are irrelevantunnecessary will not be counted.

Id. at 247-48. To present a “genuine” issue of maltéact, there must beontradictory evidence
such that a reasonable jury could reta verdict for the non-moving partyid. at 248.

If the nonmoving party has failéd make a sufficient shomg on an essential element of
3



its case with respect to which it has the burden of proof at trial, then summary judgment is
appropriate. Celotex 477 U.S. at 322. In such a sitoat there can be no genuine issue as to
any material fact, since a complete failurgpajof concerning an essential element of the
nonmoving party's case necessarily readdl other facts immaterialld. at 322-23accord
Goenaga v. March of Dimes Birth Defects Fousd.F.3d 14, 18 (2d Cir. 1995) (movant’s burden
satisfied if he can point to an absence of et to support an essahelement of nonmoving
party’s claim). In short, if there is no genuine issue of natiact, summary judgment may
enter. Celotex 477 U.S. at 323.

lll.  Background

A. Factual Background

The following facts are not in dispute usdeotherwise noted. In February 2004, Scott
Stagg and Gary Katcher opened 3V Capital ElaBtund, Ltd. (“3V” or “3V Master Fund”), a
hedge fund specializing in below-grade investmerfi®edoc. # 243-5 at 3 (“Stagg Aff'd"see
alsodoc. # 242, ex. 63 at 14 (“Katcher Aff'd.”)The fund consisted of two feeder funds -- 3V
Capital Partners LP and 3V Capital Fund, Lt8eedoc. # 243-6, ex. 1. 3V Capital Management,
LLC (“3V Management”) operated as the invasnht advisor and the &ty through which 3V
Master Fund effectuated tradesd. Katcher and Stagg each held a fifty percent ownership
interest in 3V Management and 3V Capital Advisda.LC (“3V Advisors”). 3V Advisors is the
general partner of 3Zapital Partners LP.SeeStagg Aff'd at 5; Katcher Aff'd at 5.

In 2002, Katcher formed Libertas Holding4,C (“Libertas Holdings”) and Libertas
Partners, LLC (“Libertas Partnéys Katcher Aff'd. at 1. Th.ibertas entities specialized in
the sales, trading and research of hygdid/distressed debt instruments$d. at 2. Katcher was
the Chief Executive Officer of Liberta$oldings and Libertas Partnerdd. at §1. Libertas
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Holdings owned Libertas Partners; Katcheswae majority owner of Libertas HoldingsSee
doc. # 242, ex. 1 at p. 48 and ex. 54. 3V MasteidForokered the vast qoaity of its trades
through Libertas PartnersSeeStagg Aff'd at 3.

In January 2003, the Libertastities hired Mark Focht Focht”) as Chief Operations
Officer (*COQ”). Doc. #148 at 9. Focht albegan working as 3V Management’'s COO in
2004. Id. at 110. Focht’s duties both entities included payy expenses and managing the
relationship between the Libad and 3V entities. During the years 2004 to 2007, the business
operations of the Libertas and 3V entities overlapped, including #raglof employees and
office space. Id. at 8. In March 2007, Stagg, withouttkler, formed SV Special Situations
Fund, LP and SV Special Situations Fund, Ltd., éeédnds that co-investl in plaintiff, SV
Special Situations Master Fund, Ltd. (“SV Magtend” or “SV”). Doc. # 242, ex. 13 at 213-15.

At or about the same time, Stagg, allegasiithout Katcher’s knovedge or consent,
closed the 3V funds to new investors and movedffices of the 3V entities to a new location.
Doc. # 148 at 1113-14. SV Master Fund claims t@l@sorbed the assets of 3V and effectively
replaced 3V as an investment vehicle; deferglaobhtend that SV Master Fund is not 3V Master
Fund’s successor-in-interest anérfore lacks standing to purstlaims in place of 3V Master
Fund. SeeStagg Aff'd at 1141-46. In 2008, Knight gtal Group, Inc. (“Knight”) purchased
the Libertas entities. Doc. # 242 at ex. 65.

The core issues in this case are prenhisn two allegations: that Stagg and 3V
Management froze Katcher out of the 3V entities and have impermissibly retained Katcher’s
partnership account valued inoess of $4 million; and that defgants wrongfully obtained and
kept nearly $13,159,703.48 of 3V Master Fund’s assefsart of scheme to reduce 3V Master
Fund’s capital and to inflate the value of the kihe entities for sale to Knight. The former
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allegation is the subject of Kaher’'s counterclaim (doc. # 17did is discussed more fuilyfra at
section IV.C. The latter allegan centers a series of trangans in which monies from 3V
Master Fund were transferred by Focht to eithbettas Partners or Katcher, or through them to
pay the debts and obligations of Libertaddittgs. The facts concerning the alleged
unauthorized transfers are as follows.
1. Northern Offshore Transfers

From October 2005 to May 2006, over tmirse of sixteetransactions, $4,082,541.70
was transferred from 3V Master Fund and issed High yield TradinQpportunities Fund Ltd.
(“Distressed”y> The transfers were purportedly to puask Northern Offshore securities for the
benefit of 3V Master Fund. The orders wprepared by Focht and signed by Stagg. Doc. #
243-6, ex.3; doc. # 254, ex. 12 at 136-37. On M&r2006, Bill Rapavy oAccess International
Advisors, emailed Focht about discrepancies regat the Northern Offshore purchases. Doc. #
254, ex. 24 at K0O5189-K051992. Rapavy questionedtradmbut transfers fror8V Master Fund
for the purchase of Northern Offshore Securitieehich 3V Master Fund did not receive the
shares. Id. SV Master Fund alleges that 3V MastenB never received the securities identified
by Rapavy but acknowledges that the Libertas entities incurred financial obligations on behalf of
3V and/or Distressed and that teasbligations offset at least somwikthe transfers. Stagg Aff'd
at 1118-19. The net loss claimed by SV Mabkterd associated with the Northern Offshore
transfers is $858,562.95. Defendants maintain that 3V star Fund received consideration for

all Northern Offshore-related transfers.

2 3V Management managed the assets in the accounts of Distressed. Stagg Aff'd at § 7. Distressed has assigned it
right to reclaim those funds to 3V Master Fund. Doc. # 243-6, ex. 25.

3 In the proposed third amended complaint, plaintiff claims an additional loss of $373,000 associated with the
Northern Offshore transfers. Thiding concerns only the allegations as pled in the second amended complaint.
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2 Delta Airlines Transactions
On December 1 and 13, 2005, Libertas Partimansferred (over thcourse of three
transactions) a total of $1,160,250 from 3V Mag@nd and Distressed to Libertas’s Escrow
Account purportedly for the purchagkeDelta Airlines gcurities. Doc. # 243-6, ex. 10. Libertas
retained the funds for five months and on Ap8] 2006, Libertas carried otle security purchase
on 3V Master Fund’s behalf. 3V Master Fund didiaot receive the DeltAirlines securities.
Doc. # 257 at p. 6 n.6.
3. Payroll Transfer
On or about February 14, 2007, $3,362,565.89 veasterred from 3V Master Fund’s
trading account to Libertas Holdings’s payroleagto cover Libertas Holdings’s February 15,
2007 payroll (“Payroll Transfer”). Doc. # 243-5, k. The letters of aborization to transfer
the funds are signed by Stagg;demies that 3V Master Fund hatized the transfers. Doc.
#243-6, ex. 15, Stagg Aff'd aBY. Defendants do not deny rextieg and accepting the funds,
but argue that the funds werarnsferred to reimburse the Litas entities for $3.4 million in
expenses Libertas incurred on biélod3V. Doc. # 250 at p.2Z%ee alsaloc. # 243-5, ex. 17.
Katcher and Libertas claim to have relied upon Eeaxplanation that thenonies were in fact
reimbursement for 3V related expenses; Fochtéwiied that this waa lie. Doc. # 243-5, ex.
17;see alsaloc. #243-2/3, ex B. 22-23. Focht states bwatvired the money to help Libertas
meet its payroll obligations. Doc. #243-2/3, Bxat 9 — 13. Defendants continue to maintain
that Libertas’s auditor substariid that the transfers were noredéss proper reimbursements.
4. Stelco Transfer
On or about May 2, 2006, 3V agreed toghase Stelco bonds from Ore Hill through
Libertas Partners. Doc. # 243-5, ex. 13. Faelused 3V to wire Libertas a total of
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$5,836,043.17 for the purchase (“Stelco transfeDjistressed transferred $2,918,021 and Pierce
Diversified Strategy Master Fund LLC (“Piercétyansferred $427,782.10 towards the purchase
of the bonds. Although the transfeders bear Stagg’s sigture, Focht testifetthat he initiated
the Stelco transfer in order $atisfy Libertas’s debt to anothentity, Quadrangle. Doc. # 243-5,
ex. 13; doc. #243-2/3, ex B at 332. A portionhadde funds went to Quadrangle, and a portion
went to pay other Libertas debt Doc. #243-2/3, ex B at 3320re Hill's counsel confirmed by
affidavit that it never received the fundspiarchase the Stelco bonds. Baum Aff'd at 9.
Defendants do not deny the fact of the Stelco teansf fact, they concede to having no legitimate
claim to $5,836,043.17.SeeMay 4, 2011 Hr'g Trans. at p. 12Gburt: The defendants have not
denied that they have at least 8.9 million-doltiat is not theirs. [Defendants’ Counsel]: |
agree.”).
5. TransporflTransfer

On or about February 2006, Libertas agreegdurchase the “Transport” bond from Credit
Suisse for 3V. Libertas was unable to payoibligation to Credit Suisse and on April 20, 2007,
3V wired Libertas Partners $3,102,531.47. Do248-2/3, ex. B at 38-39. Focht testified to
having transferred the money from 3V Madtend to Libertas and then wired the $3,102,531 to
Credit Suisse to complete the purchadd. Defendants have not returned the funds to 3V
Master Fund and there is no eviderthat 3V Master Fund receivednsideration for those funds.
In fact, defendants acknowledged at theyMa2011 hearing that the $3,102,531.47 associated
with the Transport transfer added to the Stelco transfer funds comprises the $8,938,574.64 that

defendants have conceded they posaitb®ut a legitimate claim to do soSeeMay 4, 2011

4 Pierce’s assets are managed by 3V Management. StBg@idf7. Pierce has assigned its right to reclaim the
funds at issue to 3V. Doc. # 243-6, ex. 26.



Hr'g Trans. at p. 12.

In August 2009, Focht pled guilty in New Yoskate court to charges of grand larceny for
the misappropriation of funds from 3V Master Fund.

All told, it is alleged that eachf the defendants played some role in the transfer and
retention of $13,159,703.48 belonging to 3V Mastend, and there %o dispute that
$8,938,574.64 of those funds are wrongly in deferelaotlective possession. The parties do
dispute whether the remaining funds werpemmissible transfers rather than proper
reimbursements for expenses incurred on behalf of 3V Master Fund.

B. Pleadings

1. Second Amended Complaint

In its efforts to recover thelabedly stolen funds, SV Masteund has filed a twelve-count
second amended complaint (doc. # 166). Caudteges that, in committing the unauthorized
transfers, all of the defendants have breachedmamt with 3V Master Fund. Count 2 alleges a
claim of unjust enrichment against all defendanCount 3 alleges a claim for money had and
received against all defendants. Count 4 alleges a claim of breach of fiduciary duty against
Katcher. Count 5 alleges a claim of conversiothat each of the defendants wrongly retained
the funds associated with the transfers. Couatg®s a claim against each of the defendants for
unlawful statutory theft in violation of Conn. @eStat. 8 52-564. Couiitalleges a second claim
of statutory theft against Kdter for his acceptance of theyidal Transfer funds. Count 8
alleges breach of fiduciary duty against LibeRastners and Libertas Holdings in that they
intentionally and willfully failed to act with diligece in executing 3V Masté&und'’s trade orders.
Count 9 alleges that Libertas Holdings, LibeRastners, and Katcher aided and abetted breach of
fiduciary duty. Count 10 allege®nspiracy to commit the theftspver up the thefts and retain
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the stolen funds. Count 11 alleges a violatbthe Connecticut UnfaTrade Practices Act
(“CUTPA") in that 3V Master Fund suffered ascertainable harm as a result of defendants’
unfair and deceptive acts or practices. Cdihseeks an accounting of defendants’ holdings in
order to identify the wnagfully obtained funds and determiti@ther wrongful acts occurred.

In the second amended complaint, SV Makterd seeks recovery of the stolen funds, an
accounting, punitive damages, treble damagésiast, attorneys’ fees, and costs.

2. Third-Party Complaint

With respect to the transfers at issue insS3¢cond amended complaint, defendants have
filed a third-party-complainfdoc. # 98) against Foct8fagg and 3V Management.
Defendants-third-party-pintiffs allege that: (1) the Stelco purchase was executed by the
third-party defendants who transferred the fundshiertas without the kewledge of Katcher and
Libertas Partners; (2) the funds at issue inRligroll transfer werednsferred by third-party
defendants without Libertasknowledge; and (3) the Transpwéansfer took place without any
involvement of Libertas Partners.

Count 1 of the third-party complaint allegeaud in that the third-party defendants failed
to disclose the fact of the traps$. Count 2 alleges a claim foebch of fiduciary duty in that the
third-party defendants engagediisconduct related to the transfer€ount 3 alleges negligence
because third-party defendants Stagg and 3V iemant failed to supervise Focht. Count 4
pleads a CUTPA claim against Focht. Couneé&ks common law indemnification arising out of
Stagg, Focht and 3V Management’s negligenegarding the transfers, and Count 6 seeks
contractual indemnificatin from 3V Management.

Defendants-third-party pldiiffs seek compensatory and punitive damages, interest,
attorneys’ fees, and an ordegarding indemnification.
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Defendants have moved for summary jueégin(doc. # 236) on the second amended
complaint. Plaintiff has cross-moved for suamnjudgment (doc. # 243) on all counts of the
second amended complaint. In the same phga@ioc. # 243), third-party-defendants, Stagg and
3V Management move for gal-summary judgment on the third-party complaint.

V. Discussion

A. Cross-Motions for Summary Judgment on Plaintifescond Amended Complaint
1. Defendants’ Motion for Summary Judgrhon Plaintiff's Second Amended
Complaint

Defendants’ motion for summajudgment on the second amended complaint makes three
arguments. First, defendants contend thaiviaigter Fund lacks standj to bring claims on
behalf of and in place of 3V Master Fund. Second, defendants argue that there exists no genuine
dispute of fact that 3V Mast&und received the Delta securitiesastly, defendants argue that
the record confirms that there is no basis for Kats personal liability. Plaintiff is not seeking
recovery for the transfers assateid with the Delta Airlinesegurity purchase; accordingly, the
motion for summary judgment is denied as moot wegpect to that issueDoc. # 257 at p. 6 n.6.
| address, in turn, defendants’ remaining arguments.

a SV Master Fund'’s Standing

On March 5, 2010, SV Special Situatiaviaster Fund, Ltd. filed a second amended
complaint in this action and substituted itselplace of former plaintiff, 3V Master Fund.
Defendants argue that SV Master Fund is notéaéparty in interest in this case and therefore
lacks standing to assert claitvgsed on the alleged transfers frevhMaster Fund to/or on behalf
of defendants. Specifically, defendants argue $hvaMaster Fund is not a successor-in-interest

of 3V Master Fund and more pointedly, any claisk BV Master Fund had tbe monies held by
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defendants abated during the asset transfer prodelssntiff counters that acquired 3V Master
Fund’s assets, including its righto pursue these claims, throuback-to-back redemption of
stock. SV Master Fund contenith&it 3V Master Fund’s assetsclunding the right to recover the
monies wrongfully in defendants’ possession, weaasferred to redeenyg investors who then
reinvested those assets into an SV feeder filnode assets and interests associated with the
reinvestment were then traegfed to SV Master Fund. Tdughout this process of redemption
and reinvestment, 3V Master Fusdight to pursue these claimsirportedly transferred to SV
Master Fund and, therefore, SV MasEund is the “real pty in interest” in this case. SV Master
Fund also requested, in the altime, that | permit the amendmneaf the complaint to add 3V
Master Fund as an additional plainfiff.

Article III of the Constitution imposes on the court an obligation to “require that plaintiff[]
establish [its] ‘standingas ‘the proper part]yto bring’ suit.” W.R. Huff Asset Management Co.,
LLC v. Deloitte & Touche LLP49 F.3d 100, 106 (2d Cir. 2008) (quotiRgines v. Byrd521
U.S. 811, 818 (1997)). Once the plaintiff's Article Il standing has been questioned, “the District
Court has leeway as to the procedure it wishes to follodliance for Environmental Renewal,
Inc. v. Pyramid Crossgates Cd36 F.3d 82, 88 (2d Cir. 2006 )Alliance”) (citing Gibbs v. Buck,
307 U.S. 66, 71-72 (1939) (“As there is no sttty direction for proedure upon an issue of
jurisdiction, the mode of itdetermination is left to #trial court.”)).

There is no dispute that 3V Master Funthisentity from which the $8.9 million was taken
and therefore it is the 8ty that suffered at least sometbk injuries alleged in the second
amended complaint. The inquiry at this stégwhether SV Master Fund has succeeded 3V

Master Fund for the purposes of pursuing the claims in the second amended complaint.

5 As noted in footnote 1, | granted the motion to add 3V Master Fund as an additional plaintiff.
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Defendants maintain that the answer is “no.” slipport of their contention that SV Master Fund
lacks standing as a successor-in-interest to putsims of 3V Master Fund, defendants proffer
the following evidence. The entities have setgalegal identities; specifically, both Master
Funds are independently incorpaain the British Virgin Islands with different Memoranda of
Association and Articles of Ingporation. Doc. # 242, exs. 45-48. The SV feeder funds were
marketed to investors as new and distinct fumitls a different investma strategy from the 3V
feeder funds and the investorsime SV feeder funds weregred to complete different
subscription agreements than those requiré@Vdieeder funds’ investors. Defendants place
significant weight on the fact that not all of the #éder funds’ investors chose to re-invest in the
SV feeder funds. Thus, they contend thatSV Master Fund could not have acquaéaf 3V
Master Fund’s assets through the back-to-back redemption becaafieohtite 3V feeder funds’
investors reinvested with SV. In short, defants argue that the method by which 3V Master
Fund’s assets were transferred to SV Master Fundnsaficient to transfer the right to assert the
claims in the second amended complaint.

In support of standing, SV Master Fund countieas it has suffered a direct injury because
in the asset transfer it receiviie fraudulently inflated positions tie bonds associated with the
Stelco and Transport transfers and thatMRster Fund was required to write down those
positions. SV Master Fund also introducesarail from its bank, HSBC Alternative Fund
Services, to Mark Focht that states “Septen2067 valuation was the last valuation for 3V. All
assets and liabilities we transferred into the SV mastand. Gary Katcher redemption payable
is sitting in the SV master fumbt 3V. The money has to be paigt from the SV Master fund to
the investor.” Doc. # 242, ex. 26 at p. 3. In addition, Stagg submits that investors received
interests in the SV feeder funds in exchangehferespective value of their investments in the 3V
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feeder funds.

“Substitution of a successor in interest srjdinder as an additional party under [Fed. R.
Civ. P.] 25(c) is generally within treound discretion of the trial court.Organic Cow, LLC v.
Center for New England Dairy Compact ReseaB3% F.3d 66, 71 (2d Cir. 2003) (quoting
Prop-Jets, Inc. v. Chandlgb75 F.2d 1322, 1324 (10th Cir. 197&ge alsd_uxliner P.L. Export,
Co. v. RDI/Luxliner, Inc.13 F.3d 69, 71-72 (3d Cir. 1993) (ixliner’) (citing cases); 3B Moore's
Federal Practice § 25.08, at 25-59 (2d ed. 19%pecifically, Rule 25(c) provides:

Transfer of Interest. In case of any transfieinterest, the action may be continued by or

against the original partynless the court upon motion direthe person to whom the

interest is transferred to be substitutethia action or joined with the original party.

“A ‘transfer of interest’ ina corporate context occurs &hone corporation becomes the
successor to another by mergeptirer acquisition of the interetste original corporate party had
in the lawsuit.” Luxliner 13 F.3d at 71. The determination “vther an entity is a transferee of
interest” so as to warrant exercise of R2fiéc) involves “appl[ication of] law to factsl’uxliner,

13 F.3d at 72, and whether an entity succeedsher is a matter of state lavsee generally
LiButti v. United Statesl78 F.3d 114, 124 (2d Cir. 1999). Thetecalquestion at fis juncture is
whether SV Master Fund acquired the assets, ierjght to recover the funds at issue, from 3V
Master Fund in accordance with the lafsthe controlling jurisdiction.

Despite a year of extended discovery, theigmtiave failed to provide a sufficient factual
and legal basis from which | can resolve tagstion. Specifically, neither the defendants nor
the plaintiff have come close to adequatdintifying which jurisdiction’s law controls the
transfer of assets at issue, and applying thatdahe facts of the transterFor example, it may be
that the laws of the British Virgin Islands conttioé transfer because both entities are incorporated
there. Accordingly, the relevant inquiry wduhen turn on whether the method 3V Master Fund
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and SV Master Fund utilized iretnsferring the assetsssfficient to confer successor-in-interest
standing on SV Master Fund under the laws efBhtish Virgin Islands. On the other hand, it
may be that the laws of Connecticut controltiia@sfer because the phyai transfer might have
occurred here. In that case, the inquiry wiaihlen turn on whethere¢hmethod of transferring
assets was sufficient to confer successor-irréstestanding on SV Master Fund in accordance
with Connecticut law.

To the extent that 3V Master Fund has retif5V Master Fund’s pursuit of this actisege
doc. # 255-2, | note that ratifi¢ah is a creature of Rule 17 of the Federal Rules of Civil
Procedure, which requires that the reatyan interest proscute the claim. Gusto Records, Inc.
v. Artists Rights Enforcement Corfy992 WL 26746 (S.D.N.Y. 1992). Although, it could be
argued that Rule 17 governs this caskght of the evidence thale alleged transfer of assets
occurred prior to the start bfigation, even if that weréhe case, ratification, under these
circumstances, is not enough. SMster Fund must still demonste, under the gpopriate state
law, whether: (1) 3V Master Furthd the right to prosecute the claims in the first place; and (2)
whether SV Master Fund, at the start of the litatpossessed the rightsagtion that it asserts in
this case under the controlling state laBtichting Ter Behartiging Van de Belangen Van
Oudaandeelhouders In Het Kapitaal Van Saybaternational B.V. v. Schreibe407 F.3d 34,

49 (2d Cir. 2005).

In light of the deficiencieslentified above, the parties aredley ordered to submit, within
21 days of this order, supplemental briefs asirey: (1) the appropriataw to be applied in
determining the standing issueda(2) identifyng, if necessary, additional facts to assist me in

resolving that issue.

15



b. 3V Master Fund’s Standing

During the May 4, 2011 hearing, defendanlleinged 3V Master Fund’s standing on
the grounds that 3V’s claim to the funds at issusedbduring the transfer of assets to the various
feeder funds and that 3V has wedvits claims against KatcherSeedoc. # 242, ex. 27 at 4. In
light of the addition of 3V Mast Fund as a plaintiff in this action, defendants’ arguments about
3V Master Fund’s standing must now be addrebseduse | am still obligated to ensure that 3V
Master Fund has Article 11l standing to pursue tlanst arising out of the challenged transfers.
Accordingly, the parties shallso address in the suppleméiaefing on standing: (1) the
appropriate law governing the traesbf assets, including the alas in this case, between the
various 3V and SV entities, and (2) identifyingndcessary, additional facts to assist me in
resolving the question of whether 3Xaster Fund'’s right to pursuegtielaims in this action abated
during the asset transfer process.

Defendants’ motion for summary judgmevith respect to standing is taken under
advisement. Should the parties fail to providewitd the appropriatéegal and factual basis
from which | can readily determine the entity that possess the rightful claim to the millions in
defendants’ possession, | may appaatbthe parties’ expense, axpert pursuant to Rule 706 of
the Federal Rules of Evidence to assie in determining if a rightful claimant to the funds exists.

C. Katcher’s Liability

Katcher moves for summary judgment on theibthat SV Masterind cannot pierce the
corporate veil and hold Katcher lighbfor any of the transfers. kher testified that he did not
know about the transfers and thatdid not participate in themKatcher Aff'd at 11 22, 28 & 30.
Nonetheless, there exists a genuine issue tdnmahfact whether Katcher may have personally
benefitted from the transfers, thus precluding his dismissal from this &essloc. #243-5, ex.
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15 (evidence concerning the Palytransfer indicates thatatcher personally received
$100,912.85 of the funds alleged to have been impsofransferred to covd.ibertas’s payroll
shortfall).

Furthermore, if Katcher personally received andféted from any of the transfers at issue,
plaintiff need not pierce the Lib@d corporate veil to recover frdfatcher. Indeed, to prevail on
the claim for unjust enrichmerV Master Fund need only demtnasge that “(1) the defendant
was benefitted, (2) the defendant unjustly failegdyg the plaintiff for the benefits, and (3) the
failure of payment was to the plaintiff's detrimentlawrence v. Richman Group Capital Corp.,
358 F. Supp. 2d 29, 42-43 (D. Conn. 2005). To meet the elements of a claim for money had and
received, the plaintiff must deonstrate that the defendantseived money belonging to the
plaintiff, and benefitted &m receipt of that money SeeKoch v. Stop & Shop Co., InRQ03 WL
553280 (Conn. Super. 2003). With respto plaintiff’'s conversiorlaim, SV Master Fund need
only show that Katcher has participated in samauthorized act that aeprived it of its
property. See Modis, Inc. v. Bardelb31 F. Supp. 2d 314, 322 (D. Conn. 2008) (“The
Connecticut Supreme Court haeidified conversion as some wilaorized act which deprives
another of his property permanently or &m indefinite time. . . .”) (quotingalker v. Samperil90
Conn. 412 (1983)). The facts in the record woulgp®rt a jury finding that Katcher, at the very
least, personally benefitted by $100,912.85, thus gingggto personal liability under theories of
unjust enrichment, money had and received, and c¢siove Accordingly, Katcher is not entitled
to summary judgment with respdo his persoal liability.

2. Plaintiff's Motion for Summaryudgment on the Second Amended
Complaint

The open question concerning SV MastendFs standing precludes summary judgment
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on the second amended complaint in its favaéhiattime; the motion is taken under advisement.
That said, assuming that either SV Master Fon8V Master Fund has standing to recover the
monies associated with the Stelco and Trangpamsfers, the record at summary judgment is
nearly sufficient to award summary judgment on the second amended complaint on the claims of
unjust enrichment, money had and reeei conversion, and statutory theftSummary judgment
on those claims must await evidence showing whiefendant or defendanhold the funds at
issue, and for the purposes of the unjust enrichmiaim, which defendant or defendants have
unjustly benefitted from those funds atmlwhat degree they have benefitfed.

| cannot resolve the question of each defenddiabdity on the record before me nor do |
expect that a lay jury could rdge the question of liability on eéhrecord compiled by the parties.
The insufficient record, protraad history of this case ironjunction with the exceedingly
adversarial relationship of the parties, informg decision that the assance of an impartial
expert withess is necessary to “enlighten tmg and [myself] on issues which have become
confused because of partisanship in presentati@eé Scott v. Spanjer Bros., It98 F.2d 928,
930-31 (2d Cir. 1962) (holding that tdestrict court has the inhereatithority to appoint an expert
to aid in the just disposition of a case). Acdogly, pursuant to Rule 706 of the Federal Rules of
Evidence, an expert witness shall be appoitdezmbnduct a forensic accounting of defendants’
books and records to assist thHertof fact in determining whitof the defendants has received,

and/or benefitted from the receipf the $8,938,574.64 and to what extemd. at 931. The

6 With respect to plaintiff's claims for statutory théfftnust demonstrate that the funds at issue belonged to it,
defendants intentionally deprived plaintiff of those fsinahd that the defendants’ conduct was unauthori&sk
Aztec Energy Partners, Inc. v. Sensor Switch, B®1 F. Supp. 2d 226, 231 (D. Conn. 2007). The wrongful
withholding of another’s property constitutes statutory theft under Connecticutltw.

7 In Connecticut, the measure of damages in an unjushement case is not the loss to the plaintiff, here $8.9
million, but the benefit to the defendanHartford Whalers Hockey Club Wniroyal Goodrich Tire Cq.231 Conn.
276, 285 (1994).
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specifics of the expert witness’s duties shalseeforth in a separate order. Furthermore,
defendants are jointly and severally ordeieglace $8,938,574.64 in an interest-bearing escrow
account for the benefit of SV Master Fund®held until the quesins concerning standing,
culpability and damages associated with the Tparisand Stelco transfehnsve been resolved on
the merits.

| further note that record ba®me contains insufficient facto support plaintiff's claims
of breach of contract, breachfafuciary duty, and violation of the Connecticut Unfair Trade
Practices Act. For example, plaintiff has pled a breach of contract claim against each defendant,
but has introduced evidence of paine contract between 3V Mastarnd and Libertas Holdings.
Under Connecticut law, the elements of a breaatonfract action are: (@he formation of an
agreement, (b) performance by one party, (eabh of the agreement by one party, and (d)
damages. Steward Mach. Co., v. White Oak Co”62 F. Supp. 2d 251, 265 (D. Conn. 2006).
The lack of evidence in the redoof a contract between 3V gi@r Fund and any other defendant
arguably warrants the partial dismissal of the claiMindful of the Second Circuit’s caution that
a district court should natua spontgrant summary judgment agat the moving party without
notice or opportunity to be heard, | shall refrain from dismissing the apparently deficient claims at
this time. Bridgeway Corp. v. CitibankR01 F.3d 134, 139 (2d Cir, 2000). Plaintiff is, however,
on notice that a failure “to bring forward eeitce” with respect to each of the defendants’
purported contract formation, contract and fidng breaches, and vitions of CUTPA will
result in the dismissal of those claims before triblationwide Mut. Ins. Co. v. Mortensd06
F.3d 22, 28 (2d Cir. 2010) (affirming the district coudig spontgrant of summary judgment
against the plaintiff where it was apparent thatrpifiiwould not be able to present to the jury
evidence sufficient to prove its case).

19



B. Plaintiff's Motion for Sunmary Judgment on thehird-Party Complaint

The theory of the third-party complaint (d@c98) is that 3V Management and Focht
initiated the transfers from 3V Masteurd to defendants-third-party-plaintiffs; the
defendants-third-party-plaintiffs were unawarattthey received millions of dollars from 3V
Master Fund; and the transacti@ssociated with the transfers were carried out by Focht.
Accordingly Focht, Stagg and 3V Managemdrdidd indemnify defendant$ird-party-plaintiffs
from any liability arising out of claims plad the second amended complaint. Stagg and 3V
Management move for summary judgment ondéfendant-third-party-plaintiffs’ claims for
negligence, common law indemnificati@nd contractual indemnification.

1. Negligence (count 3) and Common Law Indemnification (count 5)

To succeed on their common law indenwation claim, the defendants-third-
party-plaintiffs need to allegedhany one or all of the third-pgrtiefendants, Focht, Stagg or 3V
Management, was the active or primary tortfeamod, that defendants-third-party-plaintiffs were
mere passive or secondary tortfeasoFerryman v. City of Grotgr212 Conn. 138, 142 (1989)
Specifically, the defendants-tuparty-plaintiffs must eshdish four elements: (1) a
third-party-defendant was neglige(2) that the negligence wasttirect and immediate cause of
the injury, here the misappragtion of funds from 3V Mastr Fund to defendants-third-
party-plaintiffs; (3) that the thi-party defendant rather than tthefendants-third-péy-plaintiffs
had control over the events thed to plaintiff's injury; and (4) that the defendants-third-
party-plaintiffs did not know ofvrongful conduct, i.e., the wrongftiansfer of monies from 3V
Master Fund to the Libertas entities, had eason to anticipate the wrongful conduct, and
reasonably relied on the thirdqpadefendant not to engage in the wrongful condudt; see also
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Lawyers Title Ins. Corp. v. Singe¥f,F. Supp. 2d --, 2011 WL 1870277 (D. Conn. 2011)
(discussing elements of a cormmlaw indemnification claimj.

To establish the first element of theommon law indemnification claim, the
defendants-third-party-plaintiffs rstisatisfy all the elements of a claim for negligence and also
plead facts sufficient to allege that defendantdtparty-plaintiffs wereghe passive rather than
active tortfeasors.See generally Lawyers Title Ins. Corp011 WL 1870277 at *2 (noting that
third-party plaintiff mwt prove by a preponderance of theleuce third-party defendant was the
active or primary tortfeasor in order to succeacommon law indemnification claim). Here, the
claims brought by the plaintiff thaefendants-third-partgtaintiffs could be kble for arise out of
the improper transfer and wrongfubssession of the monies identified above. Thus, in order to
proceed on a claim for common law indemnifioatirom liability arisng out of the second
amended complaint, defendants-third-party-pl&sithust plead that they were merely passive
rather than active tortfeasors in connectiothuwhe transfer and wrongful possession of the
monies at issue.

Count three of the third-party complaint allegeegligence relating the transfers and the
supervision of Focht, however, the facts as pidtie third-party complaint fail to identify how
third-party defendants’ negligence amounts to lsingt more than a contributing factor to the
transfer. In other words, the third-partyngglaint does not allegipat the acts of 3V
Management, Stagg and Focht were the primary aatiser than merely a contributing factor of
the harm suffered by plaintiff. Accordinglgefendants-third-party-gintiffs’ claims of

negligence and common-law indemnification amardssed without prejuce as insufficiently

8 InLawyers Title Ins. Cothe plaintiff sought indemnification for a claim of common law fraud. Here,
defendants-third-party-plaintiffs have pled only a common law indemnification claim in connection with the claim for
negligence.
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pled. Leave to amend is granted to the exteaitamendment could cure the defect.
2. Contractual Indemification (count 6)

Additionally, to the extent that Katcher se@kdemnification for whatever role he played
in the transfer in his capacity as a Managettier3V entities, his claim fails. Under the terms of
the Operating Agreement a manager can only sekdmnification for expenses incurred in
connection with the business of the company anelhvdtting in good faith and in the best interest
of the company. Doc. # 120-3 at 11 5.6 and 16.1Katther is found liablér the claims in the
amended complaint, then he will have been fourtthice either (a) wrongly retained funds in his
capacity as a principal of Libertas, in whichse the 3V Management operating agreement does
not apply, or (b) breached his fiduciary dutyaasianger of 3V Management and looted the
company, which would nullifyndemnification under 16.1. Stagg and 3V Management’s
motion for summary judgment on count 6tleé third-party complaint is granted.

C. Katcher’'s Motion for Summary Judgment on the Counterclaim

1. Counterclaim

Katcher has filed a five-count counteratafdoc. # 174) against SV Master Fund
concerning Katcher’'s unsuccessful attempts teeadhis partnership inteste(“capital account”)
in 3V Capital Partners. Katchalleges that: SV Master Fund has impermissibly received and
converted Katcher’s capital accodiot its own use; the transfer of Katcher’s capital account to SV
Master Fund violates Conn. Genatt§ 52-564; the trasfier was fraudulen®V Master Fund has
been unjustly enriched by the transfer; and ieoeipt of money belonging to Katcher.
Katcher moves for summary judgment againstMRster Fund on the counterclaim (doc. # 239).

In addition to facts set forth in section A].the following additional facts are undisputed
and relevant to Katcher’s counterclaims. Ad those of September 2007, Katcher’s 3V Partners
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capital account was valuati $4,124,543. Doc. # 242, ex. 12 at pp. 277, 281 and 283, and ex. 17.
In October 2008, 3V Partners provided Katcher withchedule K-1 that falsely represented that
Katcher had received the funds in his capital accoudt.at ex. 17 and ex. 1a 1 16-17. Each
of the other investors in 3V Padrs, except Katcher, were allowed to redeem their investment and
invest in the SV feeder fundsld. at ex. 14. Notwithstandingetfact that Katcher did not
redeem his capital account investment and reinmdbe SV feeder funds, Katcher's capital
account was transferred to SV Master Furd. at ex. 26 at p. 3. In August 2008, Katcher
initiated an action in Connectit Superior Court against Stagnd a number of other entities
associated with Stagg, 3V Master Fund and\@&ster Fund (“PJR Defendants”) for recovery of
his capital account investment. On Februgr2011, the Connecticut Superior Court found
probable cause that Katcher would prevail andiéims against defendants in that action.
Katcher v. 3V Capital Partners LP, et #2011 WL 1105724 (Super. Ct. Feb. 1, 2011). The
Superior Court granted Katcher’s motion foejoidgment remedy and ordered the defendants to
bring assets worth $4.1 million into Connecticud. The PJR defendants have not complied
with that order. May 4, 2011 Hr’g Trans. at pp. 54 — 56.

SV Master Fund counters that, because Katbbeefitted (directly or indirectly) from the
unauthorized transfers from 3V Master Fund to Libertas, Katchet entidled to summary
judgment on his counterclaim because genuine issuasaterial fact exist concerning whether
Katcher has unclean hands.

“The party seeking to invoke the clean haddstrine to bar equitde relief must show
that his opponent engaged in willful miscondwith regard to the niter in litigation.”
Ridgefield v. Eppoliti Realty Co., In@1 Conn. App. 321, 336ert. denied261 Conn. 933
(2002). SV Master Fund proffers the followjievidence of Katcher’s involvement in the
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challenged transfers. First, Focht testified thatdtéied Katcher of the paoll shortfall and that
Katcher’s attitude was that Focht should justtiix Doc. # 243-2/3, ex. B at 13. Focht, itis
alleged, remedied the shortfall by transferring funds from 3V Master Fund to Libertas’s payroll
account. Katcher, SV Master Fund contemglgescribed as having an understanding of
Libertas’s balance sheet and stayon top of the checking accowalances. Doc. # 243 -2/3, ex.

B at 319;see alsdHenderson Aff'd at pp 11- 13. Katchalso signed many of the wire transfer
orders transferring the funds (alleged to have lbaken from 3V MasteFund) from the Libertas
Partners account to the Libertas Holdings aato Doc. #243-2/3, ex. H. As previously
discussed, there is evidencelwe record that Katcher personally received $100,912.85 in monies
associated with the Payroll transfer. Stagg Aff'd, ex. 15. Thexsdssome suggestion,
supported by SV Master Fund’s audisareport, that Libeds’s value was artiially increased in
light of the $13.1 million influx from 3V Master FundSeedoc. # 242-3, ex. H. Accordingly,
there is evidence in the record from which iy jeould infer that Katcher was aware of the
transfers and personally benefifieoim the sale of Libertas agesult of the transfers from 3V
Master Fund. Should those factsdstablished at trial, Katcherability to recover his capital
account from SV Master Fund may be affedtgdis unclean hands. Accordingly, whether
Katcher is entitled to recover aff his capital accourtannot be settled on a motion for summary
judgment.

Still, as is the case with the Stelco and Tpamstransfers, there exssno genuine dispute
of material fact that SV Master Fund isgossession of Katcher’s capital account without
authorization. | recogme that SV Master Fund claims thght to retain the funds to offset
Katcher’s liability on the claims in the secondearded complaint, but until Katcher’s liability has
been resolved, SV Master Fund possesses ntegiaim to Katcher’s capital account than
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defendants do to SV Master Fund’s $8,938,574.64. M&ster Fund is herelyrdered, within 14
days of this order, to pla&#,124,542 into an interese@ring escrow account for the benefit of
Katcher, to be held until such tevas a trier of fact determint®e merits of the second amended
complaint and the counterclaim.

V. Conclusion

For the reasons set forth above, deferglanotion for summary judgment on the second
amended complaint is denied as moot with resjoeitte Delta transaction; denied with respect to
Gary Katcher’s liability; and takeunder advisement with respéatthe question of SV Master
Fund’s standing.

Plaintiff's motion for summary judgment dine second amended complaint is taken under
advisement. Third-party-defendants’ motiongammary judgment on cou6tof the third-party
complaint is granted; counts Bd5 of the third-party complaiare dismissed without prejudice
as insufficiently pled.

Gary Katcher’'s motion for summamnydgment on his counterclaim is denied.

It is further ordered that:

1. The parties shall submit, no later thardags after entry of tk ruling and order,
supplemental briefs addressing tiseiés identified in section IV. A of this ruling
andorder.

2. Defendants are hereby ordered to pl&;83B,574.64nto an escrow account for

the benefit of plaintiff. The Defendants are jointly and severally liable for
compliancewith thisorder.

3. An expert witness will be appointeddonduct a forensic acanting of plaintiffs
and defendants’ books and accounts to agmdfrier of fact in determining which
defendants received and/or benefittenin the $8,938,574.64. The duties of the
expert witness shall be detth in a separate order.

4. SV Master Fund is hereby ordered to plbtd 24,542nto an escrow account for
the benefit of Katcher.
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It is so ordered.
Dated at Bridgeport, Connecticthjs 8th day of July 2011.
/sl Stefan R. Underhill

Stefan R. Underhill
United States District Judge
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