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Subpart A—Introduction

§ 106.1 Purpose and effective date.

The purpose of this part is to effec-
tuate title IX of the Educsation
Amendments of 1972, .as amended by
Pub. L. 83-568, 88 Stat. 1855 (except
sections 904 and 20& of those Amend-
ments) which is designed to eliminate
(with certain exceptions) discrimina-
tion on the basis of sex in any educa-
tion program or activity receiving Fed-
eral financial assistance, whether or
not such program or activity is offered
or sponsored by an educational institu-
tion &s defined in this part. This part
is also intended to effectuate section
844 of the Education Amendments of
1974, Pub, L. 93-380, B8 Stat. 484, The

effective date of this part shall be July
21, 1875.

(Authority: Secs. 9801, 902, Education
Amendments of 187Z, 88 Stat. 373, 374; 20
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7.8.C. 1881, 1682, as amended by Pub. L. 83-
568, 88 Stat. 1885, and sec. 844, Education
Amendments of 19874, 88 Stat. 484, Pub. L.
93-380) :

g 106.2 Definitions.

As used in this part, the term:

(2) Title IX means title IX of the
Education Amendments of 1972, Pub.
L. ©2-318, as amended by section 3 of
Pub. L. 93-568, 88 Stat. 1855, except
sections 804 and 906 thereof; 20 U.S.C.
1681, 1682, 1683, 1685, 1686.

(b) Department means the Depart-
ment of Education.

(¢) Secretary means the Secretary of
Education.

" (d) Assistant Secrelary means the
Assistant Secretary for Civil Rights of
the Department.

(e) Reviewing Authorily means that
component of the Department dele-
gated authority by the Secretary to
appoint, and to review the decisions of,
administrative law judges in cases aris-
ing under this part.

(f) Administrative law judge means &
person appointed by the reviewing au-
thority to preside over & hearing held
under this part.

(g) Federal financial assisiance
means any of the following, when au-
thorized or extended under 2 law ad-
ministered by the Department:

(1) A grant or loan of Federal finan-
cial assistance, including funds made
available for:

(i) The acquisition, construction,

renovation, restoration, or repair of &
building or facility or any portion
thereof; and

(ii) Scholarships, loans, grants,
wages or other funds extended to any

. entity for payment to or on behalf of

students admitted to that entity, or
extended directly to such students for
payment to that entity.

(2) A grant of Federal real or person-
al property or any interest therein, in-
cluding surplus property, and the pro-
ceeds of the sale or transfer of such
property, if the Federal share of the
fair market value of the property is
pot, upon such sale or transier, prop-

erly accounted for t0 the Federal Gov- .

ernment.

(3) Provision of the services of Fed-
eral personnel.

(4) Sale or lease of Federal property
or any interest therein at nominal con-

§ 106.2

slderation, or at consideration reduced
for the purpose of assisting the recipi-
ent or in recognition of public interest
to be served thereby, or permission to
use Federal property or any interest
therein without consideration..

(5) Any other contract, agreement,
or arrangement which has as one of its
purposes the provision of assistance to
any education program or activity,
except a contract of insurance or guar-
anty.

(h) Recipient means any State or po-
litical subdivision thereof, or any in-
strumentality of a State or political
subdivision thereof, any public or pri-
vate agency, institution, or organizs-
tion, or other entity, or any person, to
whom Federal financial assistance is
extended directly or through another
reciplent and which operates an edu-
cation program or activity which re-
ceives or benefits from such assist-
ance, including any subunit, successor,
assignee, or transferee thereof.

(i) Applicant means one who submits
an application, request, or plan re-
guired to be approved by & Depart-
ment official, or by @ recipient, as a
condition to becoming a recipient.

(}) Educational institution means &
local educational agency (LEA) as de-
fined by section 1001(f) of the Elemen-
tary and Secondary Education Act of
1965 (20 U.S.C. 3381), a preschool, &
private elementary OF secondary
school, or an applicant or recipient of
the type defined by paragraph (k), (1),
(m), or (n) of this section.

(k) Institution of graduate higher
education means an institution which:

(1) Offers academic study beyond
the bachelor of arts or bachelor of sci-
ence degree, whether or not leading to
a certificate of any higher degree in
the liberal arts and sciences; or

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether
the first professional degree In such
field is awarded by an institution of
undergraduate higher education or
professional education); or

(3) Awards no degree and offers no
further scademic study, but operates
ordinarily for the purpose of facilitat-
ing research by persons who have re-
ceived the highest graduate degree in
any field of study.
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§ 106.3

(1) Institution of wundergraduale
higher education means:

(1) An institution offering at least
two but less than four years of college
level study beyond the high school
level, leading to & diploma or an assc-
ciate degree, or wholly or principally
creditable toward a baccalaureate
degree; Or

(2) An institution offering academic
study leading to & baccalaureate
degree, OF

(3) An agency or body which certi-
fies credentials or offers degrees, but
which may or may not offer academic
study.

(m) Institution of professional edu-
cation means an institution (except
any institution of undergraduate
higher education) which offers a pro-
gram of academic study that leeds to a
first professional degree in a field for
which there is a nsational specialized
accrediting agency recognized by the
Secretary.

(n) Institution of vocational educa-
tion means a school or institution
(except an institution of professional
or graduate or undergraduate higher
education) which has as its primary
purpose preparation of students to
pursue a technical, skilled, or semi-
ckilled occupsation or tirade, or to
pursue study in a techrrical field,
whether or not the school or institu-
tion offers certificates, diplomas, or
degrees and whether or not it offers
fulltime study.

(0) Administratively separale unit
means a school, department or college
of an educational institution (other
than ¢ local educational agency) ad-
mission to which is independent of ad-
mission to any other component of
such institution.

(p) Admission means selection for
part-time, full-time, special, associate,
transfer, exchange, or any other en-
rollment, membership, or matricula-
tion in or et an education program OF
activity operated by a recipient.

(q) Student means a person who has
gained admission.

(r) Transition plan means & plan
subject to the approval of the Secre-
tary pursuant to section 901(aX2) of
the Education Amendments of 1972;
under which an educational institu-
tion operates in making the transition
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from being an educational institution:
which admits only students of one sex
to being one which admits students of
both sexes without discrimination.

(Authority: Secs. 901, 802, Educstion
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681, 1682)

[45 ¥R 309855, May 9, 1980, 45 FR 37426,
June 3, 1980]

§106.2 Remedial and affirmative sction
and self-evaluation.

(3) Remedial.action. If the Assistant
Secretary finds that & recipient has
discriminated agazinst persons on the
basis of sex in an education program
or activity, such recipient shall take
such remedial action as the Assistant
Secretary deems necessary to over-
come the effects of such discrimina-
tion.

(b) Affirmative acliion. In the ab-
sence of 2 finding of discrimination on
the basis of sex in an educstion pro-
gram or activity, a recipient may take
affirmative action to cvercome the ef-
fects of conditions which resulted in
limited participation therein by per-
sons of & particular sex. Nothing
herein shall be interpreted to alter
any affirmative action obligations
which a recipient may have under Ex-
ecutive Order 11246.

(¢) Self-evaluation. Bach recipient
education institution shall, within one
year of the effective date of this part:

(1) Evaluate, in terms of the require-
ments of this part, its current policies
and practices and the effects thereof
concerning admission of students,
treatment of students, and employ-
ment of both ecademic and non-aca-
demic personnel working in connec-
tion with the recipient's education
program or activity;

(2) Modify any of these policies and
practices which do not or may not
meaet the requirements of this part;
an

(3) Take appropriate remedial steps
to eliminate the effects of any discrim-
ination which resulted or may have re-
sulted from adherence to these poli-
cies and practices.

(d) Availability of self-evaluation
and related materials. Recipients shall
maintain on file for at least three
years following completion of the eval-
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uation required under paragraph (c) of
this section, and shall provide to the
Assistant Secretary upon request, a de-
scription of any modifications made
pursuant to paragraph (c) (ii) of this
section and of any remedial steps
teken pursuant to paragraph (¢) (iiD
of this section.

(Authority: Secs. 901, 902, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

§106.4 Assurance required.

(g) General. Every application for
Federal financial assistance for any
education program or activity shall as
condition of its approval contain or be
accompanied by an assurance from the
applicant or recipient, satisfactory to
the Assistant Secretary, that each
education program or activity operat-
ed by the applicant or recipient and to
which this part applies will be operat-
ed in compliance with this part. An as-
surance of compliance with this part
shall not be satisfactory to the Assist-

ant Secretary if the applicant or recip- .

ient to whom such assurance applies
fails to commit itself to take whatever
remedial action is necessary in accord-
ance with § 106.3(2) to eliminate exist-
ing discrimination on the basis of sex
or to eliminate the effects of past dis-
crimination whether occurring prior
or subsequent to the submission to the
Assistant Secretary of such assurance.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended to provide real property or
structures thereon, such assurance
shall obligate the recipient or, in the
case of a subsequent transfer, the
transferee, for the period during
which the real property or structures
are used to provide an education pro-
gram or activity.

(2) In the case of Federal {inancial

assistance extended to provide person-
al property, such assurance shall obli-
gate the recipient for the period
during which it retains ownership or
possession of the property.

(3) In all other cases such assurarnce
shall obligate the recipient for the
period during which Federal financial
assistance is extended. .

(¢) Form. The Director will specify
the form of the assurances required by
paragraph (a) of this section and the

§ 106.6

extent to which such assurances will
be required of the applicant’s or re-
cipient’s subgrantees, contractors, sub-
contractors, transferees, Or SUCCEsSOrs
in interest. :

(Authority: Secs. 901, 902, Education
Amendments of 1972, 86 Siat. 373, 374; 20
U.8.C. 1681, 1682)

{45 FR 30955, May 9, 1980, as amended at 45
FR 86298, Dec. 30, 1980]

§ 106.5 Transfers of property.

If = recipient sells or otherwise
transfers property financed in whole
or in part with Federal financial as.
sistance to & transferee which operates
any education program or activity, and

‘the-Federal share of the fair market

value of the property is not upon such
sale or transfer properly accounted for
to the Federal Government both the
transferor and the transferee shall be

deemed to be recipients, subject to the

provisions of Subpart B of this part.

(Authority: Secs. 201, 802, Iducation
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

& 106.6 Effect of other reguirements.

(a) Effect of other Federal provi-
sions. The obligations imposed by this
part are independent of, and do not
alter, obligations not to discriminate
on the basis of sex imposed by Execu-
tive Order 11246, as amended; sections
704 and 855 of the Public Health Serv-
jce Act (42 U.S.C. 292d and 298b-2);
Title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.); the
Equal Pay Act (28 U.S.C. 206 and
206(d)); and any other Act of Congress
or Federal regulation.

(Authority: Secs. 901, 902, 905, Education
Amendments of 1972, 86 Stat. 373, 374, 375;
20 U.S.C. 1681, 1682, 1685)

(b) Effect of State or local law or
other requirements. The obligation to
comply with this part is not obviated
or alleviated by any State or locel law
or other reguirement which would
render any applicant or student ineli-
gible, or limit the eligibility of any ap-
plicant or student, on the basis of sex,
tq practice any occupation or profes-
sion.

(¢) Effect of rules or regulations of
private organizations. The obligation
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§ 106.7

1o comply with this part is not obviat-
ed or alleviated by any rule or regula-
tion of any organization, club, athletic
or other league, OT association which
would render any applicant or student
ineligible to participate or limit the
eligibility or participation of any ap-
plicant or student, on the basis of sex,
in any education program OT activity
operated by a recipient and which re-
ceives or benefits from Federal {inan-
cial assistance.

(Authority: Secs. 901, 902, ZEducation
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

8106.7 Effect of employment opportuni-
ties.

The obligation to comply with this
part is not obviated or alleviated be-
cause employment opportunities in
any occupation or profession are or
may be more limited for members of
one sex than for members of the other
SeX.

(Authority: Secs. 201, 902,

Amendments of 1872, 86 Stat.
1.8.C. 1681, 1682)

Education
373, 374; 20

§106.8 Designation of responsible employ-
ee and adoption of grievance proce-
dures.

() Designation of responsible em-
ployee. Each recipient shall designate
at least one employee to coordinate its
efforts to comply with and carry out
its responsibilities under this part, in-
cluding any investigation of any com-
plaint communicated to such recipient
alleging its poncompliance with this
part or alleging any actions which
would be prohibited by this part. The
recipient shall notify all its students
and employees of the name, office ad-
dress and telephone number of the
employee Or employees appointed pur-
suant to this paragraph.

(b) Complaint procedure of recipi-
ent. A recipient shall adopt and pub-
lish grievance procedures providing for
prompt and equitable resolution of
student and employee complaints al-
leging any action which would be pro-
hibited by this part.

(Authority: Secs. 901, 902, Education
Amendments of 1872, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)
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§106.9 Dissemination of policy.

(8) Notification of policy. (1) Each
recipient shall implement specific and
continuing steps to notify applicants
for admission and employment, stu-
dents and parents of elementary and
secondary school students, employees,
sources of referral of applicants for
admission and employment, and all
unions or professional organizations
holding collective bargaining or pro-
fessional agreements with the recipi-
ent, that it does not discriminate on
the basis of sex in the educational pro-
grams or ectivities which it operates,
and that it is required by title IX and
this part not to discriminate in such &
manner. Such notification shall con-
tain such informeation, and be made in
such manner, as the Assistant Secre-
tary finds necessary to apprise such
persons of the protections against dis-
crimination assured them by title IX
and this part, but shall state at least
that the requirement not to discrimi-
nate in education programs and activi-
ties extends to employment therein,
and to admission thereto unless Sub-
part C does not apply to the recipient,
and that inquiries concerning the ap-
plication of title IX and this part to
such recipient may be referred to the
employee designated purstant to
§ 106.8, or to the Assistant Secretary.

(2) Each recipient shall make the
initial notification required by parsa-
graph (a) (1) of this section within 90
days of the effective date of this part
or of the date this part first applies to
such recipient, whichever comes later,
which notification shall include publi-
cation in: e o

(i) Local newspapers; (ii) newspape
and magazines operated by such recip-
ient or by student, alumnae, or alumni
groups for or in connection with such
recipient; and (iii) memoranda or
other written communications distrib-
uted to every student and employee of
such recipient.

(b) Publications. (1) Each recipient
shall prominently include a statement
of the policy described in paragraph
(g) of this section in each announce-
ment, bulletin, catalog, or application
form which it makes available to any
person of a type, described in pars-
graph (a) of this section, or which s
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otherwise used in connection with the
recruitment of students or employees.

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in this paragraph which sug-
gests, by text or {llustration, that such
recipient treats applicants, students,
or employees differently on the basis
of sex except as such treatment is per-
mitted by this part.

(¢) Distribution. Each recipient shall
distribute without discrimination on
the basis of sex each publication de-
scribed in paragraph (b) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment
. representatives of the policy of nondis-
crimination described in paragraph (a)
of this section, and require such repre-
sentatives to adhere to such policy.

(Authority: Secs. 901, 902, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681, 1682)

Subpart B—Coverage

§106.11 Application.

Except as provided in this subpart,
this part 108 applies to every recipient
and to each education program Or ac-
tivity operated by such recipient
which receives or benefits from Feder-
al financial assistance.

(Authority: Secs. 901, 902, Education
Amendments of 1972, 86 Stat. 373, 374, 2
U.S.C. 1681, 1682) .

. [45 FR 86298, Dec. 30, 1980]

§106.12 Educational institutions
trolled by religious organizations.

(a) Application. This part does not
apply to an educational institution
which is controlled by a religious orga-
nization to the extent application of
this part would not be consistent with
the religious tenets of such organiza-
tion. .
(b) Exemption. An educational insti-
tution which wishes to claim the ex-
emption set forth in paragraph (a) of
this section, shall do so by submitting
in writing to the Assistant Secretary a
statement by the highest ranking offi-
cial of the institution, identifying the
provisions of this part which conflict
with s specific tenet of the religious
organization.

con-

§ 106.15

(Authority: Secs. 801, 802, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

§106.13 Military and merchant marine
educationsl institutions.

This part does not apply to an edu-
cationa) institution whose primary
purposs is the training of individuals
for a militery service of the United
States or for the merchant marine.

(Authority: Secs. 901, 902, Educstion
Amendments of. 1872, 86 Stat. 373, 374, 20
U.S.C. 1681, 1682)

§106.14 Membership practices of certain
organizations. .

-(a) Social fraternities and sororilies.

This part does not apply to the mem-
bership practices of social fraternities
and sororities which are exempt irom
taxation under section 501(a) of the
Internal Revenue Code of 1854, the
active membership of which consists
primarily of students in attendance at
institutions of higher education.

(b) YMC4, YWCA, Girl Scouts, Boy
Scouts ané Camp Fire irls. This part
does not apply to the membership
practices of the Young Men's Chris-
tian Association, the Young Women's
Christian Association, the Girl Scouts,
the Boy Scouts and Camp Fire Girls.

(¢) Voluntary youth service organi-
zations. This part does not apply to
the membership practices of voluntary
youth service organizations which are
exempt from taxation under section
501(2) of the Internal Revenue Code
of 1954 and the membership of which
has been traditionally limited to mem-
bers of one sex and principally to per-
sons of less than nineteen years of age.

(Authority: Secs. 801, 902, Education
Amendments of 1872, 86 Stat. 373, 374; 20
1.S.C. 1681, 1682; sec. 3(a) of P.L. 83-568, 88
Stat. 1862 amending Sec. 901)

§ 106.15 Admissions.

(a) Admissions to educational insti-
tutions prior to June 24, 1973, are not
covered by this part.

(b) Administratively separate units.
For the purposes only of this section,
§§ 106.16 and 106.17, and Subpart C,
each administratively separate unit -
shall be deemed to be an educational
institution.
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§ 106.16

(¢) Application of Subpart C. Except
as provided in paragraphs (d) and (e)
of this section, Subpart C applies {0
each recipient. A4 recipiert to which
Subpart C applies shall not discrimi-
pate on the basis of sex in admission
or recruitment in violation of that sub-

art.

(d) Educational institutions. Except
as provided in paragraph (e) of this
section as to recipients which are edu-
cational institutions, Subpart C ap-
plies only to institutions of vocational
educatiori, professional education,
graduate higher education, and public
institutions of undergraduate higher
education. ,

(e) Public institutions of undergrad-
uate higher education. Subpart C does
not apply to any public institution of
undergraduate higher education
which traditionally and continually
from its establishment has had a
policy of admitting only students of
one sex.

(Authority: Secs. 901, 902, Educsation
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682

[45 FR 30955, May 9, 1980, as amended at 45
FR 86298, Dec. 30, 1980]

5106.16 Educational institutions eligible
to submit transition plans.

(2) Application. This section applies
to each educational institution to
which Subpart C applies which:

(1) Admitted only students of one

sex as regular students as of June 23,

1872; or

(2) Admitted only students of one
sex as regular students as of June 23,
1965, but thereafter admitted as regu-
lar students, students of the sex not
admitted prior to June 23, 1965.

(b) Provision for transition plans.
An educational institution to which
this section applies shall not discrimi-
nate on the basis of sex in admission
or recruitment in violation of Subpart
C unless it is carrying out a transition
plan approved by the Secretary as de-
scribed in § 106.17, which plan pro-
vides for the elimination of such dis-
crimination by the earliest practicable
date but in no event later than June
23, 1979.

(Authority: Seecs. 901, 902, Educstion
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681, 1682)
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§106.17 Transition plans.

(8) Submission of plans. An institu-
tion to which §106.16 sapplies and
which is composed of more than one
sdministratively separate unit may
submit either a single transition plan
applicable to all such units, or a sepa-
rate transition plan applicable to each
such unit.

(b) Content of plans. In order to be
gpproved by the Secretary a transition
plan shall: B

(1) State.the name, address, and
Federal Interagency Committee on
Education (FICE) Code of the educsa-
tional institution submitting such
plan, the eadministratively separate
units to which the plan is applicable,
and the name, address, and telephone
number of the person to whom ques-
tions concerning the plan may be ad-
dressed. The person who submits the
plan shall be the chief administrator .
or president of the institution, or an-
other individual legally authorized to
bind the institution to all acticns set
forth in the plan.

(2) State whether the educationsal in-
stitution or administratively separate
unit admits students of both sexes, as
regular students and, if so, when it
began to do so0.

(3) Identify and describe with re-

~spect to the educational institution or

administratively separate unit any ob-
stacles to admitting students without
discrimination on the basis of sex.

(4) Describe in detail the steps neces-
sary to eliminate as soon as practica-
ble each obstacle so identified and in-
dicate the schedule for teking these
steps and the individual directly re-
sponsible for their implementation.

(5) Include estimates of the number
of students, by sex, expected to apply
for, be admitted to, and enter each
class during the period covered by the
plan.

(c) Nondiscrimination. No policy or
practice of & recipient to which
§ 106.16 applies shall result in treat-
ment of applicants to or students of
such recipient in violation of Subpart
C unless such treatment is necessitat-
ed by an obstacle identified in pars-
graph (b) (3) of this section and &
schedule for eliminating that obstacle

402



OfFice for Civil Rights, Eduesation

has been provided as required by para-
graph (b) (4) of this section.

(d) Effects of past exclusion. To over-
‘come the effects of past exclusion of
students on the basis of sex, each edu-
cational imstitution to which § 106.16
applies shall include in its transition
plan, end shall immplement, specific
steps designed to encourage individ-
uals of the previously excluded sex to
apply for sdmission to such institu-
tion. Such steps shall include institut-
ing recruitment programs which em-
phasize the institution’s commitment
to enrolling students of the sex previ-
ously excluded.

(Authority: Secs. 901, 902, Education
Amendments of 1872, 85 Stat. 373, 374, 20
U.8.C. 1681, 1682)

Subpart C—Discrimination on the
Basis of Sex in Admission and
Reeruitment Prohibited

§106.21 Admission. -

(a) General. No person shall, on the
basis of sex, be denied admission, or be
subjected to discrimination in admis-
sion, by any recipient to which this
subpart applies, except as provided in
§§ 106.16 and 106.17.

(b) Specific prohibitions. (1) in de-
termining whether & person satisfies
any policy or criterion for admission,
or in making any offer of admission, a
recipient to which this subpart applies
shall not:

(i) Give preference to one person
over another on the basis of sex, by
ranking applicants separately on such
basis, or otherwise;

(ii) Apply numerical limitations
upon the number or proportion of per-
sons of either sex who may be admit-
ted; or

(iii) Otherwise treat one individual
differently from another on the basis
of sex. .

(2) A recipient shall not administer
or operate any test or other criterion
for admission which has a dispropor-
tionately adverse efiect on persons on
the basis of sex unless the use of such
test or criterion is shown to predict
validly success in the education pro-.
gram Or activity in question and alter-
native tests or criteria which do not
have such & disproportionately 2d-

§ 106.22

verse effect are shown to be unavail-
able. :

(¢) Prohibitions relating to maoarital
or parental status. In determining
whether & person satisfies any policy
or criterion for admission, or in
making any offer of admission, & recip-
ient to which this subpart apples:

(1) Shall not apply any rule concern-
ing the actual OF potential parental,
family, or marital status of a student
or applicant which treats persons dif-
ferently on the basis of sex;

(2) Sheall not discriminate against or
exclude any person on the basis of
pregnancy, childbirth, termination of
pregnancy, or recovery therefrom, or
establish or follow any rule or practice
which so discriminates or excludes;

(3) Shall treat disabllities related to
pregnancy, childbirth, termination of
pregnancy, or recovery therefrom in
the same manner and under the same
policies as any other temporary dis-
ability or physical condition; and

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including
whether such applicant is “Miss” or
“Mrs.” A recipient may make pre-ad-
mission inquiry as to the sex of an ap-
plicant for admision, but only if such
inquiry is made equally of such appli-
cants of both sexes and if the results
of such inquiry are not used in connec-
tion with discrimination prohibited by
this part.

(Authority: Secs. 801, 902, Educstion
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

§106.22 Preference in admission.

A recipient to which this subpart ap-
plies shall not give preference to appli-
cants for admission, on the basis of at-
tendance at any educational institu-
tion or other school or entity which
admits as students only or predomi-
nantly members of one sex, if the
giving of such preference has the
effect of discriminating on the basis of
sex in violation of this subpart.

(Authority: Secs. 801, 202, Education
Amendments of 1872, 86 Stat. 373, 374, 20
U.S.C. 1681, 1682)
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§ 106.23

§106.23 Recruitment.

() Nondiscriminatory recruitment.
A recipient to which this subpart ap-
plies shall not diseriminste on the
basis of sex in the recruitment and ad-
mission of students. A recipient may
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 106.3(g), and
may choose to undertake such efforts
as affirmative action pursuant to
§ 106.3(b).

(b) Recruitment al ceriain instilu-
tions. A recipient to which this sub-
part applies shall not recruit primarily
or exclusively at educational institu-
-tions, schools or entities which admit
as students only or predominantly
members of one sex, If such actions
have the effect of discrimineting on
the basis of sex in violation of this
subpart.

(Authorlty: Secs. 801, 902, Educsation
Amendments of 1872, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

Subpart D—Discrimination eon ¢he
Basis of Sex in Eduestion Pre-
grams and Activities Prohibited

8106.31 Education programs and activi-
ties.

(a) General Except as provided else-
where in this part, no person shall, on
the basis of sex, be excluded from psar-
ticipation in, be denied the benefits of,
or be subjected to discriminsation

~under any academic, extracurricular,
research, occupational training, or
other educsation program or activity
operated by a recipient which receives

. or benefits from Federal financial as-

sistance. This subpart does not apply
to actions of a recipient in connection
with admission of its students to an

educsation program or activity of (1) a

recipient to which Subpart C does not
apply, or (2) an entity, not a recipient,
to which Subpart C would not apply if
the entity were & recipient.

(b) Specific prohibitions. Except as
provided in this subpart, in providing
eny eld, benefit, or service to a stu-

dent, & recipient shall not, on the basis

of sex: R

(1) Treat one person differently
from another in determining whether
such person satisfies any requirement
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or condition for the provision of such
sid, benefit, or service;

(2) Provide different aid, benefits, or
services or provide aid, benefits, or
services in a different manner;

{3) Deny any person any such aid,
benefit, or service;

(4) Subject any person to separate or
different rules of behavior, sanctions,
or other treatment;

(5) Apply any rule concerning the
domicile or residence of a student or
applicant, including eligibility for in-
state fees and tuition;

(6) Aid or perpetuste diserimination
against any persoxn by providing signif-
icant assistance to any agency, organi-
zation, or person which discriminates
on the basis of sex in providing sny
gid, benefit or service to students or
employees;

(7) Otherwise limit any person in
the enjoyment of any right, privilege,
gdvantage, or opportunity.

(¢) Assistance administered by a re-
cipient educational institution fo
study at a foreign institulion. A recipi-
ent educational institution may ad-
minister or assist in the administra-
tion of scholarships, fellowships, or
other awards established by foreign or
domestic wills, trusts, or similar legal
instruments, or by acts of foreign gov-
ernments and restricted to members of
one sex, which are designed to provide
opportunities to study abroad, and
which are awarded o students who
are already matriculating at or who
are graduates of the recipient institu-
tion; Provided, a recipient educsational
institution which administers or as-
sists in the administration of such
scholarships, fellowships, or other
awards which are restricted to mem-
bers of one sex provides, or otherwise
makes available reasonable opportuni-
ties for similar studies for members of
the other sex. Such opportunities may
be derived from either domestic or for-
eign sources.

(d) Programs not operated by recipi-
ent. (1) This paragreph applies to any
recipient which requires participation
by any applicant, student, or employee
in any education program or activity
not operated wholly by such recipient,
or which facilitates, permits, or consid-
ers such participation as part of or
equivalent to an education program or
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