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activity operated by such recipient, in-
cluding participation in educational
consortia and cooperative employment
and student-teaching assignments.

(2) Such recipient;

(i) Shall develop and implement &
procedure designed to assure itself
that the operator or sponsor of such
other education program or activity
takes no action affecting sany appl-
cant, student, or employee of such re-
cipient which this part would prohibit
such recipient from taking; and

(1) Shall not facilitate, require,
permit, or consider such participation
if such action occurs.

(Authority: Secs. 901, 902, Educaticon
Amendments of 1972, 86 Stat. 373, 374: 20
17.8.C. 1681, 1682)

(45 FR 30955, May 9, 1980, as amended at 47
FR 32527, July 28, 1982]

§106.32 Housing,

(8) Generally. A recipient shall not,
on the basis of sex, apply different
rules or regulstions, impose different
fees or requirements, or offer different
services or benefits related to housing.
except as provided in this section (in-
cluding housing provided only to mar-
ried students).

(b) Housing provided by recipient
(1) A recipient may provide separate
housing on the basis of sex.

(2) Housing provided by & recipient
to students of one sex, when compared
to that provided to students of the
other sex, shall be as a whole:

(i) Proportionate in quantity to the
number of students of that sex apply-
ing for such housing; and

(i{) Comparable in quality and cost
to the student.
. (¢) Other housing. (1) A recipient

shall not, on the basis of sex, adminis-
ter different policies or practices con-
cerning occupancy by its students of
housing other than provided by such
recipient.

(2) A recipient which, through solici-

tation, listing, spproval of housing, or
otherwise, assists any agency, organi-
zstion, or person in making housing
available to eny of its students, shall
take such reasonable action as may be

' necessary to aéssure itself that such .

housing as is provided to students of
one sex, when compared to that pro-

§ 106.34

vided to students of the other sex, is
as B whole; S

(1) Proportionate in quantity and (i)
comparable in quality and cost to the
student. A recipient may render such
assistance to any agency, organization,
or person which provides all or part of
such housing to students only of one
SexX.

(Authority: Secs. 801, 202, 207, Education
Amendments of 1972, 86 Stat. 373. 374, 375;
20 U.S.C. 1681, 1682, 1886)

£ 106.33 Compearable facilities.

A recipient may provide separate
toilet, locker room, and shower facili-
ties on the basis of sex, but such facili-
ties provided for students of one sex
shall be compearable to such facilities
provided for students of the other sex.

(Authority: Secs. 801, 02, Education
Amendments of 1872, 86 Stat. 373, 374)

§106.34 Access to course offerings. .

A recipient shall not provide any
course or otherwise carry out any of
its education program or activity sepa-
rately on the basis of sex, or require or
refuse participation therein by any of’
its students on such basis, including
health, physical education, industrial,
business, vocational, technical, home
economics, music, and adult education
courses.

(8) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient
shell comply fully with this section as
expeditiously as possible but in no
event later than one year from the ef-
fective date of this regulation. With
respect to physical education classes
and activities at the secondary and
post-secondary levels, the recipient
shall comply fully with this section es
expeditiously as possible but in no
event later than three years from the
effective date of this regulation.

(b) This section does not prohibit
grouping of students in physical edu-
cation classes and activities by ability
as assessed by objective standards of
individual performsance developed and
applied without regard to sex.

(¢) This section does not prohibit
separation of students by sex within
physlcal education classes or activities
during participetion In  wrestling,
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§ 706.35

boxing, rugby, ice hockey, football,
basketball and other sports the pur-
pose or major activity of which in-
volves bodily contact.

(d) Where use of a single standard of
measuring skill or progress in & physi-
cal education class has an adverse
effect on members of one sex, the re-
cipient shall use appropriate standards
which do not have such effect.

(e) Portions of classes in elementary
and secondary schools which deal ex-
clusively with human sexuality may be
conducted in separste sessions for
boys and girls.

(f) Recipients may make require-
ments based on vocal range or quality
which may result in a chorus or cho-
ruses of one or predominantly one sex.

(Authority: Secs. 901, 902, BEducation
Amnendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

§106.35 Access to schools operated by
LEAs.

A recipient which is a local educe-
tional agency shall not, on the basis of
sex, exclude any person from admis-
sion to:

() Any institution oi vocational edu-
cation operated by such rec¢ipient; or

(b) Any other school or educational -

unit operated by such recipient, unless
such recipient otherwise makes avail-
able to such person, pursuant to the
same policies and criteria of adrmission,
courses, services, and facilities compa-
rable to each course, service, and facil-
ity offered in or through such schools.

(Authority: Secs. 801, 802,
Amendments of 1872, 86 Stat. 373, 374, 20
U.S.C. 1681, 1682)

§106.36 Counseling and use of appraisal
and counseling materiale.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission.

(b) Use of appraisal and counseling
materials. A recipient which uses test-
ing or other materials for appraising
or counseling students shall not use
different materials for students on the
basis of their sex or use materials
which permit or reguire different
treatment of students on such basis
unless such different materials cover

Education .
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the same occupstions and interest
areas and the use of such different
materials is shown to be essential to
eliminste sex bias. Recipients shall de-
velop and use internal procedures for ' -
ensuring that such materials do not
discriminate on the basis of sex,
Where the use of & counseling test or
other instrument results in & substan-
tially disproportionate number of
members of cne sex in any pearticular
course of study or classification, the
recipient shall take such action as is
necessary to assure itself that such
disproportion is not the result of dis-
crimination in the instrument or its
application.

(¢) Disproportion in classes. Where a
recipient finds that a particular class
contains 2 substantially disproportion-
ate number of individuals of one sex,
the recipient shall take such action as
is necessary to assure ltself that such
disproportion is not the result of dis-
crimination on the basis of sex In
counseling or appraisal materials or by
counselors.

(Authority: Secs. 901, 902, Education
Amendments of 1872, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

8 106.37 Finencial assistance.

(8) General Except as provided in
paragraphs (b) and (¢) of this section,
in providing financial assistance to any
of its students, a recipient shall not:

(1) On the basis of sex, provide dif-
ferent amount or types of such assist-
ance, limit eligibility for such assist-

‘ance which is of any particular type or

source, apply different criteria, or oth-
erwise discriminsate; (2) through solici-
tation, listing, approval, provision of
facilities or other services, assist any
foundation, trust, agency, organiza.
tion, or person which provides assist-
ance to any of such recipient's stu-
dents in 2 manner which discriminates
on the basis of sex; or (3) apply any
rule or assist in application of any rule
concerning eligibility for such assist-
ance which treats persons of one sex
differently from persons of the other
sex with regard to marital or parental
status.

- (b) Financial aid established by cer-
tain legal instruments. (1) A recipient
may administer or assist in the admin-
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istration of scholarships, fellowships,
or other forms of financial assistance
established pursuant to domestic or
foreign wills, trusts, bequests, or simi-
lar legal instruments or by acts of &
foreign government which requires
thset awards be made 10 members of &
particular sex specified therein; Pro-
vided, That the overall effect of the
award of such sex-restricted scholar-
ships, fellowships, and other forms of
{financial sssistance does not discrimi-
nate on the basis of sex.

(2) To ensure nondiscriminatory
awards of assistence as reguired In
paragraph (b)1) of this section, recipi-
ents shall develop and use procedures
under which:

(i) Students are selected for award of
financial assistence on the basis of
nondiscriminatory criteria and not on
the basis of avallability of funds re-
stricted to members of a particular
SEex;

(i) An appropriate sex-restricted
scholarship, fellowship, or other form
of financial assistance is allocated to
each student selected under paragraph
(bX(2)X1) of this section; and

(ili) No student is denied the award
for which he or she was selected under
paragraph (b)(2){) of this section be-
cause of the absence of & scholarship,
fellowship, or other form of financial
assistance designated for a member of
that student’s sex. .

(¢) Athletic scholarships. (1) To the
extent that & recipient awards athletic
scholarships or grants-in-aid, it must
provide reasonable opportunities for
such awards for members of each sex
in proportion to the number of stu-
dents of each sex participating in
interscholastic or intercollegiate ath-
letics. :

(2) Separate athletic scholarships or
grants-in-aid for members of each sex
may be provided as part of separate
athletic teams for members of each
sex to the extent consistent with this
paragraph and § 106.41.

(Authority: Secs. 901, 802, Education
Amendments of 1872, 86 Stat. 373, 374; 20
U.8.C. 1881, 1882; and Sec. 844, Education
Amendments of 1974, Pub. L. 93-380, 88
Stat, 484)

§ 106.40

§106.38 Employment assistance to stu-
dents.

(a) Assistance by vecipienl 1in
making available outside employment.
A recipient which assists any agency,
organizetion or person in making em-
ployment available to any of its stu-
dents:

(1) Shall assure itself that such em-
ployment is made available without
discrimination on the basis of sex; and

(2) Shall not render such services to
any agency, organization, or person
which discriminates on the basis of sex
in its employment practices.

(b) Employmeni of students by re-
cipients. A reciplent which employs
any of its students shall not dosoina
manner which violates Subpsart E of
this part.

(Authorlty: Secs. 901, 802, Education
Amendments of 1872, 86 Stat. 373, 374; 20
0.8.C. 1881, 1682)

5106.39 Health and
and services.

In providing e medical, hospital, ac-
cident, or life insurance benefit, serv-
ice, policy, or plan to any of its stu-
dents, & recipient shall not discrimi-
nate on the basis of sex, or provide
such benefit, service, policy, or plan in
s manner which would violate Subpart
E of this part if it were provided (o
employees of the recipient. This sec-
tion sheall not prohibit & recipient from
providing any benefit or service which
may be used by a different proportion
of students of one sex than of the
other, including family planning serv-
ices. However, any recipient which
provides full coverage health service
shall provide gynecological care. ‘

(Authority: Secs. 901, 902,
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681, 1682) '

insurance benefits

£ 106.40 Marital or parental status.

(2) Status generally. A recipient
shall not apply any rule concerning a
student’s actual or potential parental,
family, or marital status which treats
students differently on the basis of
sSex.

(b) Pregnancy and relaled condi-

“tions. (1) A recipient shall not dis-

criminate against any student, or ex-
clude any student from its education
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§ 106.41

rogram or activity, including an
gla_ss or extracurricular activity, og
the basis of such student’s pregnancy,
childbirth, false pregnancy, terming-
tion of pregnancy or recovery there-
from, unless the student requests vol-
untarily to participste in a separste
portion of the program or activity of
the recipient.

(2) A reciplent may require such a
student to obtain the certification of a
physician that the student is physical-
ly and emotionally able to continue
participstion in the normal education
program or activity so long as such s
certification is required of all students
for other physical or emotional condi-
tions requiring the attention of 2 phy-
sician.

(3) A recipient which operates & por-
tion of its education program or activi-
ty separately for pregnant students,
admittance to which is completely vol-
untary on the part of the student ss
provided in paragraph (b)(1) of this
section shall ensure that the instruc-
tional program in the separate pro-
gram is comparable to theat offered to
non-pregnant students.

(4) A recipient shall treat pregnancy,
childbirth, false pregnancy, termins-
tion of pregnancy and recovery there-
from in the same manner and under
the same policles as any other tempo-
rary disability with respect to any
medical or hospital benefit, service,
plan or policy which such recipient ad-
ministers, operates, offers, or partici-
pates in with respect to students ad-
mitted to the recipient’s educational
program or activity. :

(5) In the case of & recipient which
does not maintain 2 leave policy for its
students, or in the case of 2 student
who does not otherwise gualify for
leave under such & policy, a recipient
shall treat pregnancy, chifldbirth, false
pregnancy, termination of pregnancy
. and recovery therefrom as a justifica-
tion for a leave of absence for so long
a period of time as is deemed medical-
ly necessary by the student's physi-
clan, at the conclusion of which the
student shall be reinstated to the
status which she held when the leave
began.

(Authority: Secs. 901, 902, Education

- . Amendments of 1872, 88 Stat. 373, 374; 20

U.8.C. 1681, 1682)
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§106.41 Athletics.

() General No person shall, on the
basis of sex, be excluded from partici-
pation in, be denied the benefits of, be
treated differently from another
person or otherwise be discriminated
against in any interscholastic, intercol-
legiate, club or intramural athletics of-
fered by & recipient, and no recipient
shall provide any such athletics sepa-
rately on such basis.

(b) Separate teams. Notwithstanding
the requirements of paragraph (a) of
this section, a recipient may operate
or sponsor separate teams for mem-
bers of each sex where selection for
such teams is based upon competitive

-skill or the activity involved is & con-

tact sport. However, where & recipient
operates or sponsors & team in g par-
ticular sport for members of one sex
but operates or sponsors no such team
for members of the other sex, and ath-
letic opportunities for members of
that sex have previously been limited,
members of the excluded sex must be
allowed to try-out for the team offered
unless the sport involved is & contact
sport. For the purposes of this part,
contact sports include boxing, wres-
tling, rugby, ice hockey, football, bas-
ketball and other sports the purpose
or major activity of which involves
bodily contact.

(¢) Equal opportunity. A recipient
which operates or sponsors interscho-
lastic, intercollegiate, club or intremu-
ral athletics shall provide equal athlet-
ic opportunity for members of both
sexes. In determining whether equal
opportunities are available the Direc-
tor will consider, among other factors:

(1) Whether the selection of sports
and .levels of competition effectively
accommodate the interests and abili-
ties of members of both sexes;

(2) The provision of equipment and
supplies;

(3) Scheduling of games and practice
time;

(4) Travel and per diem allowance;

(6) Opportunity to receive coaching
and academic tutoring;

(8) Assignment and compensation of
coaches and tutors;

(7) Provision of locker rooms, prac-
tice and competitive facllities;
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(8) Provision of medical and training
facilities and services;

(9) Provision of housing and dining
facilities and services; ' .

(10) Publicity.

Unequsal aggregate expenditures for
members of eech sex or unequal ex-
peuditures for male and female teams
if a recipient operates Or SpONsOrs sep-
arate teams will not constitute non-
compliance with this section, but the
Assistant Secretary may consider the
failure to provide necessary funds for
teams for one sex in assessing equality
of opportunity for members of -each
Sex.

Q) Adjusiment period. A .recipient
which operates Or sSponsors interscho-
lastic, intercollegiate, club or intramu-
ral athletics at the elementary school
level shall comply fully with this sec-
tion as expeditiously as possible but in
no event later than one year {rom the
effective date of this regulation. A re-
cipient which operates Or SpONSsors
interscholastic, intercollegiate, club or
intramural athletics at the secondary
or post-secondary school level shall
comply fully with this section &s exXpe-
ditiously as possible but in no event
later than three years from the effec-
tive date of this regulation.

(Authority: Secs. 901, 802, Education
Amendments of 1872, 86 Stat. 373, 374, 20
U.S.C. 1681, 1682; and Sec. 844, Education

Amendments of 1874, Pub. L. 93-380," 88

Stat. 484)

8106.42 Textbooks snd curricular materi-
al. :

Nothing in this regulation shall be
interpreted as requiring or prohibiting
or abridging in any way the use of par-
ticular textbooks or curricular materi-
als.

(Authority: Secs. 801, 902, Education

Amendments of 1972, 88 Stat. 373, 374; 20
U.S.C. 1681, 1682)

Subpart E—Discrimination eon the
Basis of Sex in Employment in
Education Programs end Activi-
ties Prohibited

8 106.51 Employment.

(2) General. (1) No person shall, 6n
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of,

§ 106.51

or be subjected to discrimination in
employment, or recruitment, consider-
ation, or selection therefor, whether
full-time or part-time, under any edu-
cation program or activity operated by
& recipient which receives or benefits
from Federal financial assistance.

(2) A recipient shall make all em-
ployment decisions in any educsation
program or activity operated by such
recipient in & nondiscriminatory
manner and shall not limit, segregate,
or classify applicants or employees in
any way which could adversely affect
any applicant’s or employee’s employ-
n‘}ent opportunities or status because
of sex.

.. (3) A recipient shall not enter into

any contractual or other relationship
which directly or indirectly has the
effect of subjecting employees or stu-
dents to discrimination prohibited by
this subpart, including relationships
with employment and referral agen-
cies, with labor unions, and with orga-
nizations providing or administering
fringe benefits to employees of the re-
cipient.

(4) A recipient sheall not grant prei-
erences to applicants for employment
on the basis of attendance at any edu-
cational institution or entity which
admits as students only or predomi-
nantly members of one sex, if the
giving of such preferences has the
effect of discriminating on the basis of
sex in violation of this part.

(b) Application. The provisions of
this subpart apply to: .

(1) Recruitment, advertising, and
the process of application for employ-
ment,;

(2) MHiring, upgrading, promotion,
consideration for and award of tenure,
demotion, transfer, layoff, termine-
tion, application of nepotism policies,
;'ight of return from layoff, and rehir-
Ing,

(3) Rates of pay or any other form
of compensation, and changes in com-
pensation;

(4) Job assipnments, classifications
and structure, including position de-
seriptions, lines of progression, and se-
niority lists; .

(5) The terms of any collective bar-
gaining agreement,

(6) Granting and return from leaves
of absence, leave for pregnancy, child-
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birth, felse pregnancy, termination of
pregnancy, leave for persons of either
sex to care for children or dependents,
or any other leave;

(7) Fringe benefits savallable by
virtue of employment, whether or not
administered by the recipient;

(8) Selection and financisl support
for tralning, including apprenticeship,
professionsl meetings, conferences,
and other related activities, selection
for tuition assistance, selection for
sabbaticals and leaves of absence to
pursue training; . .

(9) Employer-sponsored activities, in-
cluding sociael or recreational pro-

" grams; and

(10) Any other term, condition, or

privilege of employment.

(Authority: Secs. 901, 902, Educsation
Amendments of 1972, 86 Stat. 373, 374, 20
U.S.C. 1681, 1882)

8106.52 Employment criteria.

A recipient shall not administer or
operate any test or other criterion for
any employment opportunity which
has a disproportionately adverse effect
on persons on the basis of sex unless:

(a) Use of such test or other crite-
rion is shown to predict validly suc-
cessful performance in the position in
question; and ,

(b) Alternative tests or criteria for
such purpose, which do not have such
disproportionately adverse effect, are
shown to be unavailable.

(Authority: Secs. 801, 202, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681, 1682

§ 106.53 Recruitment.

() Nondiscriminafory recruitment
and hiring. A recipient shall not dis-
criminate on the basis of sex in the re-
cruitment and hiring of employees.
Where a recipient has been found to
be presently -discriminating on the
basis of sex In the recruitment or
hiring of employees, or has been found
to have in the past so discriminated,
the recipient shall recruit members of
the sex so discriminated against so as
to overcome the effects of such past or
present discrimination.

(b) Recruitment patierns. A recipi-
ent shall not recruit primarily or ex--
clusively at entities which furnish as
applicants only or predominantly

34 CER Ch. | (7-1-93 Edition)

members of one sex I such actions
have the effect of discriminating on
the basis of sex in violation of this
subpart. '

(Authority: Sees. 801, 802, Education
Amendments of 1872, 86 Stat. 373, 374 20
U.S.C. 1681, 1882)

§108.54 Compenssation.

& reciplent shall not make or en-
force any policy or practice which, on
the basis of sex:

(a) Makes distinctions in rates of pay
or other compensation;

(1) Results in the payment of wages
to employees of one sex at & rate less
than that paid to employees of the op-
posite sex for equal work on jobs the
performance of which requires equal
skill, effort, and responsibility, and
which are performed under similar
working conditions.

(Authority: Secs. 801, 802, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

§106.55 Job classification and structure.

A recipient shall not:

(a) Classify & job as being for males
or for females: )

(b) Maintain or establish separate
lines of progression, seniority lists,
career ladders, or tenure systems
based on sex; or

(¢) Maintain or establish separate
lines of progression, seniority systems,
career ladders, or tenure systems for
similar jobs, position descriptions, or
job requirements which classify per-
sons on the basis of sex, unless sex is a
bona-fide occupational gqualification
for the positions in question ss set
forth in § 106.61. ’

(Authority; Secs. 901, 902, FEducation
Amendments of 1972, 86 Stat. 373, 374: 20
U.S.C. 1681, 1682)

§ 106.56 Fringe benefits.

(8) ‘“Fringe benefits” defined. For
purposes of this part, fringe benefits
means: Any medical, hospital, acci-
dent, life insurance or retirement ben-
efit, service, policy or plan, any profit-
sharing or bonus plan, leave, and any
other benefit or service of employ-
ment not subject to the provision of
§ 106.54.
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(b) Prohibitions. A recipient shall
not: .

(1) Discriminate on the basis of sex
with regard to msking fringe benefits
available to employees or make fringe
benefits available to spouses, families,
or dependents of employees different-
ly upon the basis of the employee's
sex;

(2) Administer, operate, offer, or
participate in a fringe benefit plan
which does not provide either for
equal periodic benefits for members of
each sex, or for equal contributions to
the plan by such recipient for mem-
bers of each sex; or

(3) Administer, operate, offer, or

.participate in a pension or retirement
plan which establishes different op-
tional or compulsory retirement ages
based on sex or which otherwise dis-
criminstes in benefits on the besis of
Sex.

(Authority: Secs. 9001, 802, Education
Amendments of 1972, 86 Stai. 373, 374; 20
U.S.C. 1881, 1882)

8106.57 Marital or parental status.

(a) Genercl A recipient shall not
apply any policy or take any employ-
ment action: .

(1) Concerning the potential marital,
parental, or family status of an em-
ployee or applicant for employment
which treats persons diffierently on
the basis of sex; or

(2) Which is based upon whether an
employee or applicant for employment
is the head of household or principal

"wage earner in such employee’s or ap-
plicant’'s family unit.

(b) Pregnancy. A recipient shall not
discriminsate against or exclude from
employment any employee or appli-
cant for employment on the basis of
pregnancy, childbirth, false pregnan-
¢y, termination of pregnancy. or recov-
ery therefrom.

(¢) Pregnancy as a temporery dis-
ability. A reciplent shall treat preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, and recovery
therefrom and any temporary disabil-
ity resulting thereirom as any other

temporary disability for all job related-

purposes, including commencement,
duration and extensions of leave, pay-
ment of disability income, accrual of
seniority and any other benefit or

§ 106.59

service, and reinstatement, and under
any fringe benefit offered to employ-
ees by virtue of employment.

(d) Pregnancy leave. In the case of g
recipient which does not maintsin g
legve policy for its employees, or in
the case of an employee with insuffi-
cient leave or saccrued employment
time to qualify for leave under such s
policy, & recipient sheall treat pregnan.
¢y, childbirth, false pregnancy, termi-
nation of pregnancy and recovery
therefrom as 8 justification for a leave
of absence without pay for a reasone-
ble period of time, at the conclusion of
which the employee shall be reinstat-
ed to the status which she held when
the leave began or to a comparable po-
gition, without decrease in rate of com-
pensation or loss of promotionsl op-
portunities, or any other right or privi-
lege of employment.

(Authority: Secs. 80%, 802, Eduestion
Amendments of 1972, 86 Stat. 373, 374; 20
U.8.C. 1681, 1682)

§106.58 Effect of State or local law or
other requirements.

(2) Prohibitory reguirements. The
obligation to comply with this subpart
is not obviated or alleviasted by the ex-
istence of any State or local law or
other requirement which imposes pro-
hibitions or limits upon employment
of members of one sex which are not
imposed upon members of the other
sex.

(b) Benefits. A recipient which pro-
vides any compensation, service, or
benefit to members of one sex pursu-
ant to a State or local law or other re-
quirement shall provide the same com-
pensation, service, or benefit to mem-
bers of the other sex.

(Authority: Secs. 801, 802, Education
Amendments of 1872, 88 Stat. 373, 374; 20
U.S.C. 1881, 1882)

8 106.52 Advertising.

A recipient shall not in any advertis-
ing related to employment indicate
preference, limitation, specification, or
discrimination based on sex unless sex
is & bona-fide occupstional qualifica-
tion for the particular job in question.

(Authority: Seecs. 801, 802, Educsation
Amendments of 1872, 88 Stat. 373, 374; 20
U.8.C. 1681, 1882)
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8 106.60 Pre-employment inquiries,

(g) Maorital status. A recipient shell
not masake pre-employment inquiry as
to the maritel status of an applicant
for employment, including whether
such applicent is “Miss or Mrs.”

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of
an applicant for employment, but only
if such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inquiry are not used in
connection with discrimination prohib-
ited by this part. ‘

(Authority: Secs. 801, 802, Education
Amendments of 1872, 86 Stat. 373, 374; 20
U.8.C. 1881, 1682)

£106.61 Sex as & bona-fide occcupational
gualification.

A recipient may take action other-
wise prohibited by this subpart provid-
ed it is shown thatl sex is a bona-fide
occupational gqualification for that
action, such that consideration of sex
with regard to such action is essential
to successful operation of the employ-
ment function concerned. A recipient
shall not take action pursuant to this
section which is based upon alleged
comparative employment characteris-
tics or stereotyped characterizations
of one or the other sex, or_upon pref-
erence based on sex of the recipient,
employees, students, or other persons,
but nothing contained in this section
shall prevent a recipient from consid-
ering an employee's sex in relation to
employment in & locker room or toilet
facility used only by members of one
sex.

(Authority: Secs. 901, 902, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681, 1682

Subpart F—Procedures [Interim]

8§106.71 Procedures.

The procedural provisions applicable
to title VI of the Civil Rights Act of
1964 are hereby adopted and incorpo-
rated herein by reference. These pro-
cedures may be found at 34 CFR
100.6-100.11 and 34 CFR, part 101.

(Authority: Secs. 801, 802, Education
Amendments of 1972, 86 Stat. 373, 374; 20
U.S.C. 1681,1882)

34 CFR Ch. | (7-1-93 Edition)

SussECT INDEX TO TTTLE I'X PREAMBLE
ARD Rmmmom i

A

Access to Course Offerings [43, 55, 56, 57,
58); 106.34
Aceessmato Schools Operated by LEA's, [44]:
39
Admissions, [5, 6, 301; 106.15, 106.21
Affirmative and remedial action, [16, 17,
241; 106.3(a); (b}
Administratively separate wunits, [301;
106.15(b) 106.2(0)
Educational Institutions, [30), 106.15¢4),
- 106.2(n)
Greneral, 106.21(2), 106.2(p),
Prohibitions relating to marital and Pa-
rentsl status, [32, 361; 106.21(¢)
Professional schools, [30], 106.2(m)
~Public institutions of undergraduate
___higher education, 106.15(e)
Recrultment, [34, 351; 106.23
Specific prohibitions, 106.21(b)
Tests, [31]; 106.21(b) (2>
Preference in edmission, [351; 106.22
Advertising, 106.59 )
Affirmative Action, see “Remedial and Af-
firmative Actions”
Assistance to “‘outside” discriminatory orga-
nizations, [40, 531; 106.31(b) (7), (¢)
Assurances, [18); 108.4
Duration of obligation, 106.4(b}
Form, 106.4(c)
Athletics, [69 to 781; 106.41
Adjustment period, [78]; 106.41(d)
Contact sport defined, 106.41(d)
Equal opportunity, [76, 77]; 106.41(d)
Determining factors, 106.41¢c) () to (%)
Equipment, 106.41(c)
Expenditures, 106.41(c)
Facilities, 106.41(c)
Travel, 106.41(c)
Scholarships, {64, 65]; 106.37(d)

General, [69, 70, Ti, 72, 73, 74, 751
108.41(a)
Separate teams, [75]; 106.41(b)
B
BFOQ, [961; 106.61
C

Comparable facilities
Housing, [42, 54); 106.32
Other, 106.33, 106.35(b)
Compensation, [84, 87, 92]; 106.54
Counseling
Disproportionate
106.36(¢)
General, [45, 591; 106.36(a)
Materials, [45, 58); 106.36(h)

classes, {48, 581;

! Preamble paragraph numbers are in
brackets [ 1.
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