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. 1f the'plen 18 not sdeguate to correct the
riolations (or lo correct them within
reasonable period of time) the recipient
will be found in noncomplience and
voluntary negotiations will bagin.
However, if the institutionel plan is
acceptable. the Depariment will inform
the institution that although the
institution hag viclations, it is found to
be in compliznce because i is
implementing a corrective plan. The
Deperiment, in this instance also, would
monitor the progress of the institutional
pian. If the institution subsequently does
not completely implement its plan. it
will be found in noncompliance.

When & recipient io found ia
noncompliance and voluntary
compliance attempte ere unsuccessful,
the formal process leading to
termination of Federal agsistance will be
begun. These procedures, which include
the opportunity for o hearing before an
administretive law judge, are cet forth at
45 CFR 80.6-80.11 and 45 CFR Part 61.

IX. Autbodty

{Sees. £01, 002, Education Amendments of
1672, 68 Stat. 373, 374, 20 U.S.C. 1681, 1082
cee. B44, Educstion Amendments of 1674, Pub.
L. §3-360, 63 Stat. 61 and 45 CFR Port 88)
Doted: December 3, 1670
Rems Slowari,
Diractor, Office for Civil Rights, Deportinent
of Health. Education. and Welfare.
Dated: Decembaor 4. 1679,
Potricis Roberto Harvla,

Secretary, Department of Heolth, Education,
and Welfare.

dix A--Historic Patterns of
Intercollegiate Athletica Program
Development

1. Participation in intercollegiate
sports has historically been emphasizsd
for men but not women. Partially se a
consequence of this, participation rates
of women are far below theee of mea.
During the 1877-78 academic year
women students scecounted for 48
percent of the national undergraduate
enrollment (5,468.000 of 11.267.000
students).’ Yet, only 30 percent of the
intercollegiate athletes are women.®

‘The historic emphasis on men's
intercollegiate athletic programs bae
also contributed to existing differences
in the number of sports and scope of
competition offered men and women.
One gource indicates that. oo tha
average. colleges and universities ase

' The Conditien of Ed 1670, Nevienal
Contar {or Bducation Satictica. p- 113
*Figuro obtlained from A iation foe

Intereaiicgiate Athlatics for Women (ALAW)
momber curvey. AIA W Structuro Implomantata
Survey Dota Summary. October 1678 p. 11

providing twice the number of sporta for
men &g they are for women.?

2. Perticipation by women in spofis ia
growing rapidly. During the period from
19711878, for example, the number of

- female participants in organized high

schoul sports increased from 284.000 to
2.083,000—an increase of over 800
percent.® In contrast, between Fall 1871
and Fall 1877, the enrollment of females
in high school decreased from
approximately 7,600.000 to
approximately 7,180,000 e decrease of
over § percent.®

The growth in athletic pardeipation by
high school women has been reflectod
on the compusas of the natlon's colleges
and universities. During the paried from
1971 to 1976 the carollmesnt of women in
the netion's institutiens of higher
oducation rose 52 perceant, fom 3,400,000
to 8.201.000.° During this same peried,
the number of women participating in
inremural sporis incroasced 108 parcont
from 276,167 to 576.,187. in elub sporia,
the sumber of women participants
increasced from 16,968 to 28,541 or 83

.. percent. In intercollegiate sports,

women's pardcipation inereassed 102
percent from 31,852 to 64.378.7 Thess
developments reflect the growing
interest of women i compatitive
athletics, eo well as the efforts of
colleges end universities to
socommedatae thoss interests.

3. The everall growth of woemen's
intercollegiste programs hee not been at
the expense of men's programs. Duriag
the past decade of rapid growth in
women's pi as, the uumber of
intercollegiate sports aveilable for mea
has remained stable, and the number of
male athletes hes increased slightly.
Funding for men's programs bas
incroceed from $1.2 to §2.2 million
botween 1670-1677 elone.®

4. On mos! campusss, the primary
problem confronting women ethletes is

——

2,8 Commizsten ¢ Clvll Righte, Csmments o
BHEW o2 propesed Pelicy Interpratation
of dats cuppiicd by the Notenal Assectatien of
Direcioro of Collagiate Athlotes. .

< Pigurse chiownaed from National Pedaratica of
High Sehioo! Assonations (NFHSA] data.

° Digoas of Bdecation Statisticy 1577-78. Motonal
‘Contor for Education Stanstics (1670) Table €0, ot
4. Data, by csn. are unavailobla for tha peried rem
3671 lo 1077: coassquantly. tees figurcs reprosent
23 g0 of 10tal enrollsient for that ponad. This is
tha buot compansen thot could be mede based oa-
aveilable data.

¢ g p. 133

"Thess figures. which are pot precicaly
eomparabls to Bioss sted ot footnete 2 werg
ebtaned from Spore and Recroational Programs of
the Nouan's Universitics end Collsges. RCAA
Repart No. & Merch 1678 |t includos figures caly
from the 723 RCAA L 4 kb
comparable dats wos pe svalsblo from other
ossomiations.

*Compiled from NCAA Aevenuss and Expanoss
for Intarcollagists Athisuc Progroms. Y678

—

the absence of ¢ fair and adequate level
of resources, services, snd benefits. For
example. disproportionately mare
financial a1d has been made avaiabl.
for male sthletes than for jemale
othletes. Presently, in instituticns that
are members of both the National
Collegiate Athletic Associatinn [NCAA)
and the Association for Inteicoii-giate
Athletics for Women (AJAW), the
gverage annuel scholarship budget s
£39.000. Male athletes receive $32.000 or
78 percent of this amount, and femele
athletes receive $7.000 or 22 percent,
although women are 30 petuent o! ail the
athletes eligible for scholarships.?

Likewise, substanual amounts have
been provided for the recruitmens of
male athletes, but little funding has been
made available {or recruitment of
female athletes.

Congressional testimony on Title 1X
and subsequent surveys indicates that
discrepancies also exist in the
opportunity to receive coaching and in
other benefits and opportunities, such as
the quality and amount of equipment,
access o facilities and practice umes.
publicity, medical and teaining facilities,
and housing and dining facilities.'® -

B. At eaveral institutions,
intercoliegiate football ia unigue emong
sporis. The size of the teams, the
expanse of the operation, and the
revenue produced distinguish football
from other sports. both men's and
women's. Title IX requires that "en
ingtitution of higher education must
eomply with the prohibiticn against sex
discrimination imposed by that title and
it implementing regulations in the
administration of any revenue producing
intercollegiate athletic activity.”"!
However, the unigue size end tost of
football programs have been taken into
account in developing this Policy
Interpretation.

R ) oy e vy
Hoem=d TG

D Bt <Cs s ond Responses
The Office for Civil Rights (OCR)
recelved over 700 comments and
recammendations 1n response to the
December 11, 1878 publication of the
proposed Policy Interpretation. After the
formal comment parind. representatives
of the Department mel for additional
dizcussions with many individuals +nd

9Figures obiawned from AIA W Structure
Implemeniction Survey Data Suinmury, October
W78 p. 11

2421 Cong REc. 2078188 (1978) (remarka of
Sonstor Williams) Commanta by Senator Bayh
Hearngs oa $. 2103 Bafora the Subcommutiee on
Bducation of tho Seante Commities on Labor end
Public Wollere, 84th Congress. 1ot Seonwn €8 11975).
“Qurvey of Women's Athleuc Directors.” ALAW
Werkshop (Jaruary 1678).

1800 Agel 18. 1978, Opinion of Conevel Counsel.
Dapartment of Heelth. Education. and Wollore. page
1.



Ly @ﬁ@m qugetions ih&a
f@m@@d oa differcat agpscts of the
Pelicy Interpratation,
" Question Ne. 1: Is the doseription of
the curront otatus and development of
intercollegiate athletics for mon and
women gccarate? What ether factss
should be coagderad?

Comment A: Some commentors noted
that the description implied the presencs
of intent on the part of all eaiversites to
diseriminats against women. Many of
these came commentors noted aa
absence of concarm (n the pic 3
Policy Interprotation for thoss
universides that have in good faith
attermpted to meat what they felt iobe a
vagua compliance standard in the
regulation.

Response: The description of the
currant status and developmant of
intercollegiate athlatics for men and
women was designed to be e factual.

 historical overview. Thera was oo inteat
‘to imply the univarsal pressnce of
diserimination. The Depastment
recognizes that there are many collegss
and universites that have besn and are
making good feith efforis. in the midst of
incroasing financisl pressures, @
provide equal athletle spportunities o
their male and femals a%hl@m

Comment B:
the statistics w@d RS cmwm@él 1}

Response: €
@mﬁ@ﬂc@ have

= Q@waa@ﬂ Nég z Es th@u

stage epproach to compliance ealf

Ehould it be m ? Are thare @m

- appeoaches 10 ba considerad?
Comment: Soms alces statsd

Interprotatioa mlﬂ !
the Inierests and &bmﬁm of W@mm
ropeesented aa extonsion of tha July

B
§ 68.41(8) of the Title IX Wm
Regpanse: Pari 1 of tho propesed
Poliey lnterpeotation was pot intended
to axiend the compliznes doadling. The
{ormat of the twe stags amg@.
bawwv@t socms 16 have aa g that

37
Cammtﬁ:&m B
ﬁtwgsmfwwtﬂ@gﬂmﬂm
Wml@ly@@%&&&w@

M@@wm of cguality ef sppernumity

mew The equal averege p
caplte standard was pot 8 amm by
which poncomplignes could be found. B
was offered as e mmm of

1 Feq
unexpla!ned disparitios in expeaditures
were diecriminstory ip effect. The
slandard, in part. wae offered as a
means of simplifying groof of
complianes for universities. The
widespread confusion conceraing the
significance of feilure to eatisfy the
equal averags per capita oxpenditure
standerd. howeves. is one of the reasoas
it waos withdrawn.

Camment 8: Many commentors otated
that the equal everage per eapita
siandard penalizes thoss iastitutions
that have increassed pericipation
opporiunities for women and rawards
institutions that have limited women's
participation.

Response: Sinca equality of everage
per capita expenditures has been
dropped as a standard of presumpidve
compliance, the question of its offect is
no longer relevent However, the
Depertment agrees that universities that
bed inereased pardcipation
opporiunites for women and wished to
take advantage of the presumptive
compliance standard, would kave bad &

bigger Bnancial burden than waiversities: -

that had done litte to mm?w
participation epportuaitice for wemen.
Qusstion No. 4 Is there a basis for

trenting past of the expenses of @
pasticuler revenue producing sm
differently because the sport producss
income vsed by the vniversity fop .
sthletle opareting expenses 08 @ RaZ-
discriminatory basis? U, so, how should
puch funds bo identified and treated?
Comment: Commentors statad that
this quastion was largely istelovest
because thers wars so fow wiverdtes

at which reveaune from the athletie
@ wes voed o the univernity
@p@mm budgat,

we Blace equelity of average
zm c@m expenditures bae boen

as @ standard of presumed
compu&m & dzcision Io no longer

@Jm&mﬂ Na & ls the grouping of
financially measurable benefits inte
three eategorico practical? Are ther
@!%m&ﬂvw that should be considered?

pecifically, chould recruling expenses
Es@ congidered together with all other
flaancially mossurable benefita?

Comment A: Moot commentors stated
that, if moesured solsly on a finencial
standard, recruiting elould be grouped
with tha other Oneacially measurable
{temme. Soma of thess commentore bald
that at tha cusrent otage of development
of women's intascollegiate athletics. thae
amount of monay that would flow ints
the women's recruitaeat budget as e
result of coparets application of the
equal everaga per capite standard to

recruiting expenses. would make

rocTultment @ dmmp@fﬂomt@ly large
regntage of the entire women's
Women's athletic directors,

cularly, wanled the fexibility ta

ave the money avallable for other uses,

and they generally agreed on including
rocruitment expensen with the other
finaneially measurable items.

Comunent 8B: Some commentors stoted
that it was particulerly inappropriate to
baee any measure of compliance
recruitmaent solely on flaancial
expenditures. They stated that even if
proportionate amounts of money were
allocated (o recruitment, major
inequities could remain in the benefits
to athletes. For instanca, universites
could maintain a policy of subsidizing
vigits 1o their campuses of prospective
etudents of ong sex but not the other.
Commentors suggested that including w
examination of differences in benefits
prospective athletes that result frum
recruidng methods would be
awmma

Response: In the final Policy
fnterpretation, recruitment has been
moved to the group of program arvus to
be examined under § 88.41(c) to
determing whether overall equal athletie
opportunity exists. The Department
accepls the comement thet a financial
meesurs 18 not sufficdent to determine
whaether equal opportunity is being
provided. Therefore. in examining
athlotic recruitment, the Depanment will
primarily review the opportunity to
peeruit, the resources provided for
recruiting, and metheds of recruiting.

Quaestion Ne, & Are the {actors used
to justify differences in equal average
per capita expenditures for finar nisliv
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teasurable benefits and op mites
{alr? Are there other factoss that

be considered?

Comment: Most co
that the factors named in the propoes
Policy Interpretion (the “seope of
competition” and the “naturo of the
sport”) as justifications for differences
in equal average per capits expendltures
were Bo vague and ambiguous as to be
meaningless. Soma stated that it would
be impossible to define the phrase
“scope of competion”, glven the greatdy
differing competitive @ﬁg&@ of mea's

g

PR

and women's Programs
commentors wose concaraed that the
“scops of competitiea” fecter that may
currently be designated ap “noa-
discriminatory” was, in reality, the
sesult of many yeass of incquitable
woatment of women's athletic

Responsge: The Department
it would bave beon difficult te ¢
cloerly and then to quantify the “scspe
of compoetiton” factor. Since egual
average per capita expenditures hag
beea dropped as a standard of
prosumed compliancs, such financial
justificotions are no lorgsr necassary.
Under the equivalency 8
howeves, the “nature of the eport”™
remaing as important conegpl. A
explained within the Poliey
Interpretation, the wnique pature of 8
gport may account for perceived
insquities in some program areas.

Question No 7: s tbe comparability
standerd for benefits end opportuaities
thst are not financially measurably fale
and realistic? Should other factors
contolling comparability be included?
Should the comparability etandesd ba
revised? Is there a different standard
which should be considered?

Commant: Many esmmentors stated
that the comparability standard was fale
@nd realistic. Some COMMEDIVED Were
concemed. howevar, that the standasd
was vague and subjective and could
lead to vasven enfl .

Response: The 7
the non-financielly mea
and opportunities pro
femsle sthlates has beea |
expanded in the final
interpretation to lnclude all areas of
expmination except scholasshipe and
secommodation of the intersots and
abilities of both sexes. The slandard is
thet equivalent benefits and
opportunities must be provided To
avoid vaguensss and subjectivity,
further guidancs is given ebout what
elements will be eonsidered in each
program aree to determing the
equivalency of bensfits and

opportunities. ’
Question No. & Ib the propesal for

increasing the opportunity for womea o

pardeipate in tve sthietica
appropriate and effective? Are there
othez p ures that should be

7 I these & more effectdve
way to ensure that the lnterest and
abilities of both men and women are
oqually eccommedated?

Comment Several commentess
indicated thet the proposal to allow &
unjversity to galn the status of presumed
compliancs by having policies and

uses o sncourage the growth of
womea's athletics wes appeopriate and
efective for future students. but ignored
students pressatly earolled. They ..
indicated thet nowhers in the proposed
Policy Interprotation was conesrn
ehown that the curront selestion of
gperts and levels of competidon
effectively accommodato the interesto
and abiliies of women as well as men

Response: Comment acceptad. The

requirement thet wniversities equally
sccommodats the intarests and abilitss
of thele male end female athletes (Part [

ad Policy Interpretation)
bas been directly addressed and i3 now
a part of the unified final Policy

(U

i’«f‘

The lellowing comments wess Aot
to quaestions raised in the
PEGA Polley Interpretation. They
represant additional concerns axpressed
by @ large bumber of commentors.

(1) Comment Fostbell and other
“rgvenus producing” sports should be
totally exempied or should recaive
special reatment under Title DL

Besponse: The April 18 1978, opinion
of the General Counssl, HEW, concludes
that “an lnstitution of higher education
must comply with the peohibition
agelnst sex diecrimination imposed by
that title end its implementng reguladon
in the adminisiration of eny revenud
sctivity”™, Therefore, football
¢ othez “rovenue producing” 6poris

" cannet bo exempted from coverage of

Title DL

In @@V@lm%ﬁm proposed Policy
Intespretation the Depariment
ceacluded thal although the fact of
favenus producdon could not justify
dispasity in everage per capita
expenditure betwesn men and WomsR,
there wars characteristics common to
DO FEVenus gporis that
could result in legitimaie non-

inatory differences in per caplta

itures. For instance, come
“revesus producing” sports require
expensive protective equipment and
most require high oxpenditures for the
management of avents aitended by large

.pumbaers of people. Theoe

characieristics and others described in
ed Policy Interpretaticn were

considered acceptable. non-
diseriminatory reasons for differences (s
per capita average expenditures,

In the fins! Policy Interpretation,
under the equivalent benefits end
opportunities standard of compliance,
some of these non-discriminatory
factoes are etill relevant and applicable.

(2) Comment: Commentors stated that
since the equal average per capita
standard of presumed compliance was
based on participaton rates, the word
should be explicitly defined.

Response: Altbough the final Policy
lnterpratation doss not use the equal
average per capite standard of
presumed compliancs, a clear
understanding of the word “participant”
is still necessary, parvicularly in the
detarmination of compliance where
echolarships are involved. The word
“participent” is defined in the final
Policy Interpretaticn.

{(3) Comment Many commentors wers
concermed thet the proposed Policy
Interpretation neglected the rights of
individusls. : ‘

Response: The proposed Policy
Interpretation wes intended to further
clarify what collegas and universities
must do within their intercollegiate
athletic programs o aveld
discrimination against individuals o —
the basis of sex. The lnterpretation.
therefore. spoke to institutions in terme
of their male and female athletes. It
spoke epecificelly in terms of equal,
average par capite expenditures and in
terms of comparability of other
opportunities and benefits for male and

‘female participating athletes.

The Department believes that under
this approach the rights of individuals
were protected. If women athletes, es a
class, aro recalving oppestunities and
benefits equal to thoss of male athletes.
individuals within the clase should be
protected thereby. Under the proposed
Poliey Interpretation. for example. U
femals athletes as 8 whole werw
receiving thais proporiionel share of
athletic financiel essistance, 8
university would have been presumed In
compliance with that section of the
reguletion. The Department does not
want end does not have the suthority to
{oros universities to offer identical

rograms to men and women. Therefora,
to allow flexibility within women's
programs and within men's programs,
the proposed Policy Interpretation
stated that as {nsttution would be
presumed in compliance if the average
per capita expenditures on athletdc
gcholarships for men and women, were
oqual. This same flexibility (in
scholarshipe and in other areas) remsing
in the final Policy Interpretation.
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(fgd Ciﬂmt Saveral ﬁ@mm
sla t the provisicn of a ssparata
dermitory to athlewe of only one eax,
oven where no other special benofits
were [nvelved. is 1B tly
dizeriminatory. They it such
ceparation indicated B different
degrees of importanes atiached o
athlates on the basis of sas,

Responge: Comment accopted. The
provision of a separate dormitory to
athletes of one sex but aot the other will
be considered a failure to provide
equivalent bennfits as reguised by the
regulation.

(8) Comment: Commeniors,
particularly colleges und wmiversities,

" expressed concern that the differencss
in the rules of intercolleglate athistle
acsociations could resul? in unequal
distribution of banefits ;;xg
cpportamites to men's WOmen's
athletic programs, thus placing the
institutions in a posture of
noncompliance with Tide IR,

Responge: Commentors mads tis
point with regard to § £8.6{c} of the Tide
KX regulation, which reads in part

“The obligaticn (o comply with (Tids D) ts
0ot ebviated or alleviated by any e e
riguladen of any ° © ° 2 aF
other ° ° ° geeoclatien © © *

Sines the penaltes foz vielaten of
intorcollegiste athletle assecintion rulos
can bave a sgvere affec? om the athlsds
oppartunitios within as affected
program. the Departmont has re-
examingd this regulaiory requiremant (o
dotesmine whether it should be
medified. Our conclusion ia that
modification would not bave a
beneficial effect, and that the present
requissment will stand,

Several factors enter inte this
decision. Firet, the differences betwess
rules affecting men's apd wemen's
programa are putierous apd chengs
constently. Deopite this, the
has been uaable to
cage in which theas
membaers to act ia n df
manner. Secol

and opportunides io
programs. The fact et institutens
respond to diffess in rales by
choosing to deny equal eppostunitics,
bowever, does not mean thet the rulss
themseiveo are at fault; the rules do not
prohibit choicen that would resull i

compliancs with Title D Fls

rules in‘queston are all estab | and
subject to change by the m of
the agoociation. Sines afl {

all) eesociation @

sublest to Titde IT, 6 aity
existe {or these nsttudbes b reselve

dotesminations as i

eollectively any wids-spread Tite IR
eompliencs problems revulting from
associaticn rales. To the extent that this
hes not taken plocs. Federal
Intervention ea behalf of statutory
benaflclarien s both warranted and
required by the law. Consaquently, the
Depertment can follow o esurse oiher
then to continue to disallow any
dofennes ageinst findings of
aoncompliancs with Tils IX that are
based en intercollegiate sthlede
association rules.

(8) &m&ﬁmmwm
suggested 8VesRge per
eapita test was unfairly chowed by the
high cost of some “major” men's speris,
p@mm.ﬂ&’ feotball, that bave se

alently expsnsive ecuntorpart
women's sposte. Thay sied

thet @ cortain percantage

{0.8.. 50% of football echolarahips)
ahould be excleded fom the :
expanditures on mals athlstes prise to

application of the equal averege per
@@ﬁ& taal.

Respense: Since equality of avesags
por capits expenditures bas besa
eliminated ae a standasd of procused
complience. the suggestion is no longe
relevant. Howeves, it was ble
uader that stendard to exehudp

@52 ftures thal were dos to the natare
of the sport, or the scopo of compotien
and thus wese not discrimine
offiect. Given the diveraity of
Intareslisgiate athlatic ifs

I expenditures were o

B &
T
o7 the propoalticn thet an
percantage of expenditures choald by

' sloped man's
frequently charsctsrized
oy & fow “meje” wems that have the
@eatest specintor appeal, carn tha
groatent lneoma, cosl e most o

opporranity. Flest, peijber the statute nep
the reguladon calls for identical

‘programs {or male and femals athleten.

Absent such a requiremaent, the
Department cannot bass noncc-npliance

“upos a fallure to provide arbiarily

identical programs, either in whola or g
art.

Setond. ne subgrouping of male op
female students (such es s team) may be
usad fa such & way a8 io diminiah the
protection of the larger class of malea
and femeles in their rights o equal
participation i educational benefits oo
opportunities. Use of the “major/minos®
classification doss not meet this test
where large participetion sports (e.g.
football) are compared to smaller ones
(6.8 women's volleyball) in such &
BARNE? 88 16 bave the effect of
& rtienately providing benefits or
opportunities to the members of one sex.

(8) Coggmnﬂ: gma ?cmm@mem
i1 ot thet equ of opportunity
be memuw? by a "spori-
specific” comparison. Under this . -
approach, institations offering the seme
sports to men end women would hava
an obligation to provide equal
spportunity within each of thoee sporis.
Por enample, the men's buskethall team
and the women's basketball team would
have to recaive equal opportuaities and
benefits.

Responge: As noted above, there ig no
provision for the requirement of
idendeal programs for men and women,
apd 26 such requirement will be made
by the Dopertment. Moreover, & sport-
epecifie esmparieon could actually
cryate unequal opportunity. For
example, the aports availeble for men at
aa testitution might include most or all
of thoee gvailable for women; but the
men's peogrem might concentrate
FEsoUrces oo sporta not available to
women (e.g., footbell. ice hockey). In
addition, the spost-epecific concapt
o8 19 two kay clemaenis of the Titls
X segolatos.

Firat, the regulation states that the

of eposta is o bs

tative of etudent interests and
abilitles (83.43(e}{1)). A reguirement that
oposis foe the membsre of one sex be
aveilebls ez dgveloped eolely on the
basis of thelr axdstence or development
is the program for members of the other
sax eculd conflict with the resulation
where the interests and abilities of male
ard femals students divesge.

ths rogulaton lraL 5 *he
complianes gligaﬁom vl
reeiplents i tarmsa of program-widy
benefite and op dUes (88.41(c)). Ae
trmplied ebove. Tille IX pratems the
individeol es a student-athiste, aat es 8
beeketlball player. or ovwimmes,




which compliancs
intecollegiate athleties ssald ba
measure-l. They felt taat diversity lo so
groat among eolleges and univeraides
that oo single standard er cat of
standards could practicably epply to el
affected institutions. Thsy concluded
that it would be best for individual
sa the polieies
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CERTIFICATE OF SERVICE

I hereby certify that on December 10, 2009, a copy of the foregoing Exhibit 1 and Exhibit
3 of the First Amended Class Action Complaint [101] were filed electronically and served by
mail on anyone unable to accept electronic filing. Notice of this filing will be sent by e-mail to
all parties by operation of the Court’s electronic filing system or by mail to anyone unable to
accept electronic filing as indicated on the Notice of Electronic Filing. Parties may access this
filing through the Court’s CM/ECF System.

/s/
Jonathan B. Orleans (ct05440)
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