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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DENNIS BROADNAX,
Petitioner,

V. No. 3:09¢cv720 (SRU)

UNITED STATES OF AMERICA,
Respondent.

RULING ONMOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

On May 4, 2009, Dennis Broadnax filed a petition to vacate, set aside, or correct his
sentence pursuant to 28 U.S.C. 8§ 2255. He rasadgle claim for relief: that his attorneys
rendered ineffective assistance by failing te &én appeal on his behalf. Thereafter, on
September 19, 2012, Broadnax filed a motion to anhéngetition to assert an additional claim
of ineffective assistance of counsel basedthisrattorneys’ failuréo object, pursuant tShepard
v. United Sates, 544 U.S. 13 (2005), ardnited States v. Savage, 542 F.3d 959 (2d Cir. 2008),
to the use of a prior state-cogpnviction to enhance his senten Because | find that Broadnax
and his attorneys agreed that no appeal wbelflled following sentecing, Broadnax’s petition
for habeas corpus (doc. # 1) is denied.rédver, because the proposed amendment would be
futile, Broadnax’s motion to amend his petition (doc. # 29) is also denied.

l. Background

On December 5, 2006, the government iretidBroadnax on five counts of possession
with the intent to distribute cocaine base.(icrack cocaine), inefation of 21 U.S.C. §
841(a)(1) & 841(b)(1)(A)-(B) (2006). On Dember 13, 2006, the government filed an
information pursuant to 21 U.S.€.851(b) stating that Broadn&ad been previously convicted
of a felony drug offense and therefore fageteased mandatory minimum penalties.

Subsequently, the government filed three superseding indictments, the last of which included,
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inter alia, charges against Broadnax for conspiracgdssess with the intent to distribute 50
grams or more of cocaine base, in violatioRdfU.S.C. 88 841(a)(1841(b)(1)(A), & 846, and
to launder money, in violation of 18 U.S.&£1956(a)(1)(B) & 1956(h)The government also
filed two amended second offender inforroas under 21 U.S.C. § 851. The second amended
information, filed on December 31, 2007, listed theofeing six felony drug offenses of which
Broadnax was previously convicted:

a. On or about October 21, 2002g¢ thlefendant was convicted in the
Bridgeport Superior Court of the Stabf Connecticut of the crime of
Conspiracy to Sell Narcotics in vidlan of [Connecticut General Statutes,
Section] 21a-277(a), a ley drug offense for pposes of 21 U.S.C. 88
841(b)(1)(B), 841(b)(1)(A) & 851,

b. convicted on October 18, 1999 in Connecticut Superior Court of the crime
of Sale of Narcotics, in violation d€onnecticut General Statutes, Section
21a-277(a), a felony drugffense for purposes @1 U.S.C. 88 841(b)(1)(B),
841(b)(1)(A) & 851;

c. convicted on October 18, 1999 in Connecticut Superior Court of the crime
of Sale of Narcotics, in violation d€onnecticut General Statutes, Section
21a-277(a), a felony drugffense for purposes @1 U.S.C. 8§ 841(b)(1)(B),
841(b)(1)(A) & 851;

d. convicted on February 11, 1993 in Connecticut Superior Court of the
crime of smuggling in prison, in violan of ConnecticuGeneral Statutes,
Section 53a-174(a), a felony drudfemse for purposes of 21 U.S.C. 88
841(b)(1)(B), 841(b)(1)(A) & 851,

e. convicted on November 20, 1992 in Connecticut Superior Court of the
crime of Possession of Narcotics, inolation of Connecticut General
Statutes, Section 21a-279(a), a felainyg offense for purposes of 21 U.S.C.
88 841(b)(1)(B), 841(b)(1)(A) & 851; and

f. convicted on May 29, 1986 in ConnedatiSuperior Court of the crime of
Sale of Narcaotics, in violation ofd@necticut General Statutes, Section 21a-
277(a), a felony drug offense for purpssof 21 U.S.C. 88 841(b)(1)(B),
841(b)(1)(A) & 851.

Second Amended Second Offender Infaiioraat 2-3 (3:06cr317 (SRU) doc. # 156).



On January 14, 2008, jury trial began. Jamuary 22, 2008, during the fifth day of trial,
Broadnax pled guilty to Counts One and Eighthef third supersedingdictment, the cocaine
base and money laundering conspiracy chargepgectively. Becausd Broadnax’s prior
felony drug offense convictions, he facechandatory minimum punishment of 20 years’
imprisonment on Count One, as well as ckxssion as a career offieler under section 4B1.1 of
the United States Sentencing Guidelinesthinplea agreement, however, Broadnax expressly
reserved “his right to contest his guideline ckdtian as a career offender based on his criminal
history.” Plea Agreement &t(3:06cr317 (SRU) doc. # 187).

Broadnax moved for a hearing to challengeaweentiary basis for, and the validity of,
his prior felony drug offense convictions, whitie court granted. Mot. for Immediate Hr'g
Pursuant to 21 U.S.C. § 851 (3:06cr3$RU) doc. # 205); Apr. 21, 2008 Minute Entry
(3:06cr317 (SRU) doc. # 236). On May 8, 2008ewdentiary hearing was held, and on May
23, 2008, the court issued a written decision holtiiad)the government had proven at least one
of Broadnax’s prior felony drug offeses beyond a reasonable douBee Ruling and Order
(3:06cr317 (SRU) doc. # 249). Based onestaturt filings and the testimony of the
government’s case agent, a fingerprint artalysd Broadnax’s state and federal probation
officers, the court found beyond a reasonaalebt that, on February 11, 1993, Broadnax was
convicted of “smuggling narcosdnto prison,” in violation oConn. Gen. Stat. § 53a-174(a).

Id. at 6-7. The court did not make any findingth respect to Broadnax’s five other prior
felony drug offenses.

Broadnax was sentenced on June 23, 200&e#tencing, the court noted that Broadnax
faced a mandatory minimum punishment of 20 geanprisonment, as well as a guidelines

range of 292 to 365 months’ imprisonment, to which the parties had stipulated in Broadnax’s



plea agreement. June 23, 2008 Tr. at 15-16(8317 (SRU) doc. # 278). The court sentenced
Broadnax to the statutory mandatemnimum punishment of 20 yesiimprisonment, as well as
10 years’ supervised releadel at 47. At the hearing’s oalusion, the court informed
Broadnax of his appellate rights.
THE COURT: | need to advise youathyou have the right to appeal your
sentence and that you will lose thaght unless you file a written Notice of

Appeal within ten daysof the entry of judgment. Do you understand the
time limit within which to file a Notice of Appeal?

THE DEFENDANT: Yes, sir.

THE COURT: All right. If you wish tappeal but you cannot afford to do
so, you can file a motion to proceedforma pauperis. If that motion is
granted, the court will waive the cost of your appeal, that is[,] the filing fee,
and will appoint a lawyeto handle your appeal ab cost to you. Do you
understand?

THE DEFENDANT: Yes, Your Honor.

Id. at 50. Judgment entered with resped@noadnax on June 24, 2008. Broadnax never filed a
notice of appeal.

Broadnax commenced this suit on May 4, 2@0ieging that he was deprived of his
Sixth Amendment right to the effective assistanceaninsel when his attorneys failed to file an
appeal on his behalf. The court appointednsel for Broadnax on February 1, 2010, and a
hearing was held on April 22, 2010, during which theies represented that affidavits would be
sufficient to establish the faatsgarding counsel’s decision notfile a notice of appeal. On
September 8, 2010, Broadnax filed two documueiitis the court. First, he supplied a
memorandum and supporting affidastsowing that he had directéd attorneys to file a notice
of appeal following his sentencing, whicteyhignored. And, second, Broadnax filed a

memorandum arguing that, if habeas relief werke granted on his claim of ineffective

1 In 2009, Federal Rule of Appellate Proceddifie)(1)(A) was revised tprovide for a
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assistance of appellate counselwsss entitled to a new sentence undaeited Statesv. Savage,
542 F.3d 959 (2d Cir. 2008), because the govenhmever proved that Broadnax had been
previously convicted of a felony drudfense. The government filed an opposition
memorandum on March 7, 2011. The government attached to its memorandum evidence
showing that Broadnax agreed that his attosrehould not file angpeal on his behalf, and
argued that counsel did not render ineffectiv@stiance by not filing a notice of appeal. The
government reserved its rigtat challenge BroadnaxSavage claim.

[. Standard of Review

“A prisoner in custody under sentence aoart established by Act of Congress claiming
the right to be released upon the ground thatntence was imposed in violation of the
Constitution or laws of the United States . . ymaove the court which imposed the sentence to
vacate, set aside or correct the sentence.l.38C. § 2255. Under the Sixth Amendment to the
United States Constitution, a criminal defendarinistled to effective assistance of counsel at
trial and on appeaCampusano v. United Sates, 442 F.3d 770, 773 (2d Cir. 2006), and “trial
counsel’s failure to file a request appeal constitutes an indedent ground of habeas relief.”
Garciav. United Sates, 278 F.3d 134, 137 (2d Cir. 2002) (citiRge v. Flores-Ortega, 528 U.S.
470, 484 (2000)).

When a habeas petitioner alleges a clainmeffective assistance on the basis of
counsel’s failure to file a noticaf appeal, the Court dppeals has instruetl that the following
proceedings should ensue: “(1) a hearing befwalistrict court pursuant to 8 2255 to determine
whether the client requested tygpeal; (2) an appeal fromethlistrict court’s ruling, should
either party seek one; and (3) aedt appeal if the defendant didfact requesthat a notice of

appeal be filed.”"Campusano, 442 F.3d at 776. The hearing that the court must convene need

fourteen-day time limit within which to file N05tice of Appeal in criminal cases.



not be a full testimonial hearing, howeverstead, affidavits may suffice when live testimony
“would add little or nothing to the written submission€hang v. United Sates, 250 F.3d 79,

86 (2d Cir. 2001)see, e.g., Sanchez v. United Sates, No. 3:09¢cv1330 (SRU), 2011 WL
1885348, at *5 (D. Conn. May 18, 2011) (ruling onmlaif ineffective assistance of counsel
following a hearing limited to affidavits and thecord of petitioner’s underlying criminal case);
Nicholson v. United Sates, 566 F. Supp. 2d 300, 305 (S.D.N.Y. 2008) (holding that affidavits
and record of petitioner’s underlying crimirese constituted sufficient hearing to decide
petition for habeas relief).

When raising ineffective assistance of dfgte counsel claims, it is the petitioner’'s
burden to show “(1) that counsel’s represéion fell below an objective standard of
reasonableness, . . . and (2) that counsel'sidati performance prejudiced the [petitioner].”
Flores-Ortega, 528 U.S. at 476-77. Ultimately, it is thetitioner's burden to demonstrate by a
preponderance of the evidence that he aeggmived of his Sixth Amendment rightriana v.
United Sates, 205 F.3d 36, 40 (2d Cir. 200@plney v. United Sates, No. 07cv4040 (NGG),
2011 WL 73076, at *3 (E.D.N.Y. Jan. 10, 2011).

[1. Discussion

In Flores-Ortega, the Supreme Court diisguished two types of claims premised on
counsel’s failure to file a noticaf appeal: (1) whenaunsel's failure to file contradicted his
client’s express direction to apgdeand (2) when counsel did ndefan appeal because his client
was silent on the matteBee 528 U.S. at 477 (contrasting “anger who disregards specific
instructions from the defendant to file a notdexppeal” with counsel who does not file a notice
of appeal “when the defendantshaot clearly conveyed his wisk one way or the other”).
Broadnax contends that his caskésfaithin the former categoryThat is, he alleges in his

petition (and attests in his affidévthat he instructed his attorreto file a notice of appeal, and
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his attorneys did not &on that request.

If Broadnax could demonstrate that his attomigyored his instruatin to file a notice of
appeal, he would establish a Sixth Amendmentauioh and be entitled to collateral relief. An
attorney who ignores his client’s request to &laotice of appeal “agin a manner that is
professionally unreasonable . . . because a defemdeminstructs counsel to initiate an appeal
reasonably relies upon counsel to file the necessstige. Counsel’s failure to do so cannot be
considered a strategic decision; filing a notice of appeal is a purely ministerial task, and the
failure to file reflects inattention to the defendant’s wishdd.” Moreover, when counsel fails
to file a notice appeal, prejudice is presumed beedis client will have been deprived “of more
than a fair judicial proceeding,” buti& appellate proceeding altogetheid: at 483. Thus, both
prongs of the ineffective assistance test would be met.

Broadnax relies on two affidavits support his assertion thag instructed his attorneys
to file a notice of appeal. lthe first affidavit, Broadnax avethat, when he pled guilty, he
specifically reserved the right tmntest the use of his criminfaiktory to enhance his sentence,
and that on June 23, 2008, following sentencing, he deerhis attorneys’ advice not to file an
appeal. Broadnax Aff. 11 6, 10 (doc. # 23)kcérding to Broadnax, ord his attorneys, Hugh
F. Keefe, told him that he would visit himtae Wyatt Detention Facility (“Wyatt”) to discuss
the appeal furtherld. § 10. Keefe never visited but, inat, spoke to Broadnax by telephone
the following day, June 24, 2008. Broadnax asskats during the phone call, he repeated his
wish to file a notice of appeal. Immediatédylowing their conversatio, Keefe mailed a letter
memorializing that Broadnax “agreed with [ligorneys’] analysis and agreed with [their]
recommendation that you, nor caffice, would appeal.”ld. § 11. Finally, Broadnax claims

that, at some point, he contacted his wife, Matg Broadnax, and told her to relay his request



for an appeal to his attorneyH. § 13. Margarita Broadnaypgke with Keefe’s co-counsel,
Nicole Fournier Gelston, who took MargarBaoadnax’s message and said she would pass it
along to Keefe.ld.

Margarita Broadnax also submitted an affidavit on her husband’s behalf. She averred
that sometime in the two days following Bdpeax’'s sentencing, she received a phone call from
her husband directing her to corttdeefe and request thiae file a notice odppeal. Margarita
Broadnax Aff. § 5 (doc. # 23). On or aboun@ 25, 2008, she spoke with Gelston and told her
that Broadnax wished for Keefe to file a notice of appeal in his case.

The government has produced two opposinglafiits from Keefe and Gelston showing
that Broadnax received effiaee assistance of counsel. Keefvers that he and Gelston
conferred with Broadnax on June 23, 2008 aftatesecing, but Keefe denies telling Broadnax
that he would visit him at Wyatt. Keefe Aff] 3-4 (doc. # 25, Ex. C). Keefe and Gelston then
spoke with Broadnax by phone on June 24, 2068 5. According to Keefe, during that
conversation, Keefe, Gelston, and Broadnax dised the wisdom of filig a notice of appeal
and determined “that an appeal would not be taken as it could result in an increased sentence for
Mr. Broadnax and had virtually no chance of f&sg in a reduction of his sentenceld. { 6.
Keefe also states that at point during the conversation diétoadnax say that “he disagreed
with the analysis or that he wanted either Aty Gelston or myself to file an appeald.

Keefe then wrote the letter dated June 24, 20 oadnax in order to memorialize their
discussion.ld. § 7. He denies that Maagta Broadnax ever instructed him or Gelston to file a
notice of appeal, and maintains that “[hjither Margarita Bradnax or Mr. Broadnax
instructed me to file an appeal otherwise indicated that MBroadnax continued to want to

pursue an appeal, | would havéed Attorney Gelston to fila timely Notice of Appeal.”ld.



Gelston’s affidavit is consistent with Kees recollection. Gelston’s statement, which
largely echoes Keefe’s affidavit, adds that it wabkely that they would have agreed to visit
Broadnax at Wyatt because “we were extrenpédased that the Court departed from the
sentencing guidelines and sentenced Mr. Broatiméhe minimum sentence available under the
law.” Gelston Aff. I 4 (doc. # 25, ex. B). She also confirms the details of the phone
conversation on June 24, 2008, and adds that “Mra@rax agreed thatwtas very unlikely that
an appeal would yield a lesser sentence and coutdct, result in an increased sentence,” and
that “[a]t no point during thatonversation, did Mr. Broadnax ingtt myself or Hugh Keefe to
file an appeal.”ld. 1 6. Gelston denies that MargaritaoBtdnax ever called to instruct Keefe
and her to file a notice of appeal for BroadnaxkelLKKeefe, Gelston maintains that “[h]ad either
Margarita Broadnax or Mr. Broadnastructed me to file an appl or otherwise indicated that
Mr. Broadnax continued to want to pursueagpeal, pursuant to my custom and practice, |
would have filed a timely notice of appeald. I 8. Finally, Gelstosays that Broadnax had
been deeply involved in his defge and would have demandedttkeefe and Gelston show him
his appeals papers beforerfdi them, but neither Broadnax rtos wife ever consulted with
Keefe and Gelston about the appaféér June 25, 2008, at the latekdt. § 9-10.

In addition to those two affidavits, the goverent also included the letter Keefe mailed
to Broadnax on June 24, 2008. That missive fgimmony with Keefe’s and Gelston’s accounts.
In the letter, Keefe statdbat the document was intended to memorialize their phone
conversation and reiterated that “Attorney Foer Gelston and | both strongly recommend that
you not [file a notice of appeal] because you haysolutely nothing to gain and nothing to
appeal and, by filing an appeal of the sentehbelieve it would invite an appeal by the

Government that your sentenceswvet within the setencing guidelines and there was not a



sufficient reason to depart downwards.” J@de2008 Letter (doc. # 25, ex. A). The letter
concluded by reminding Broadnax that he “agre@l our analysis and agreed with our
recommendation that you, nor aaffice, would appeal.”ld.

Broadnax has not carried his burden to prioya preponderance of the evidence that he
instructed his attorneys to fienotice of appeal. For sevier@asons, Broadnax’s evidence is
not as persuasive as the affidaxand letter the government had forward. First, Keefe’'s and
Gelston’s affidavits are corroborated by thed 24, 2008 letter that Keefe wrote to Broadnax.
Indeed, the letter is the only contemporanetnsumentation of the conversation between
Broadnax and his attorneysdait reveals that Broadnax’suasel strongly recommended
against filing a notice of appeal and that Bhoax accepted their advice. The affidavits of
Broadnax and Margarita Broadnax postdate Bnea’s sentencing by nearly two years, and
there is no other evidence frometiime of Broadnax’s sentencingttsupports their versions of
events.

Second, Broadnax cannot explain the inconsestdetween his vigilance in pursuing an
appeal in the 48 hours after his sentencing and his quietude between June 25, 2008 and May 4,
2009, the date héléd this lawsuif The most credible explatian for that conduct is that
Broadnax took his attorneys’ recommendation and chose not to pursue a futile appeal of a
favorable sentence. Or, at least, the governseate is more convincing than the competing
argument that Broadnax — who by all accounts wam active participant in his defense —
casually lost interest in challenging his entehmandatory minimum twdays after sentencing,
and thereafter stopped contacting &itorneys and made no efftatinquire about his appeal.

Other courts faced with similar gaps in time bedw a petitioner’s alleged instruction to file a

2 Broadnax admits he received the June2B@8 letter, and yet he still waited until May
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notice of appeal and th#ing of a habeas petition haveltahat the petitioner’'s delay is
circumstantial evidence that no netiof appeal was ever requestée, e.g., Colon v. United
Sates, No. 07cv2172 (BSJ), 2010 WL 1644260, at *6 (S.D.N.Y. Apr. 21, 2010) (holding that
11-month delay between final judgment and filofdhabeas petition “undermines [petitioner’s]
claim that he asked his counsel to fileaice of appeal and his counsel refuseiighol son,
566 F. Supp. 2d at 305 (holding that unexplained eight-month period between petitioner’s
purported request that a noticeapipeal be filed and his habgatition was “more consistent
with a fair inference that no request for sagpeal was ever communicated to counséycia
v. United Sates, No. 06¢cv7821 (LBS), 2007 WL 1295726, at *3 (S.D.N.Y. Apr. 26, 2007)
(holding that 11-month delay, addition to petitioner’s proffeng of “no evidence of ever
contacting counsel to inquire how his appeat proceeding” or engaging in follow-up
communications, damaged petitioner’s claim that k&ucted counsel to fila notice of appeal).
Third, Broadnax and his wife have a stronigeentive than Keefe and Gelston to give
self-serving testimony. Although Keefe and Gelstory missh to avoid an ineffective assistance
judgment for the sake of their reputations, Bimax and Margarita Broadnax stand to gain a
much greater prize — namely, Broadnaxtelity — by providing favorable, selective, or
skewed affidavits. Moreover, Keefe's and Gatés sworn averments that they ultimately
followed Broadnax’s instruction to not file a ratiof appeal are consiatewith their overall
commitment to their client, which led them to represent Broadnax in a five-day trial, negotiate a
plea agreement, challenge the six prior feldnyg offenses leveled against Broadnax, and
secure a non-guidelines sentence. It seems impetiadi, after all their previous efforts, Keefe

and Gelston would take a shortéyt disregarding their clientisstruction to file a notice of

4, 2009 to take action on his own beh&ée Broadnax Aff. § 11.
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appeal. In total, Broadnax and Margarita&inax have compellimgasons to tailor their
testimony, while it is unlikely that Keefe aklston would misrepresent their client’s
agreement not to appeal. Asogher district court remarked asimilar case, “[i]n light of
[counsel's] demonstrated dedication to [thelgnt, and [their] swar statement[s] that
Petitioner never asked [them] titefa notice of appeal, it is sidypnot plausible that [counsel],
as Petitioner now self-servingly claims, simgwyored Petitioner’s reeust that a notice of
appeal be filed.”"Dolney, 2011 WL 73076, at *5.

Finally, the government’s version of evergdbuttressed by the weak claims Broadnax
would have to present on appeal. Broadnax arthade had an appealable issue that the 1993
conviction for introducing contraband into pris@as never proven to be a “felony drug offense”
that could enhance his mandatory minimumtesece under 21 U.S.C. 88 841(b) and 851. That
is, Broadnax contends that hisnce of conviction is broader scope than the term “felony drug
offense” as defined in 21 U.S.C. § 802(44)] @ person could be convicted of a felony in
Connecticut for smuggling into prison contrabarider than drugs, su@s “intoxicating liquors,
any firearm, weapon, dangerous instrumentxpitasive of any kind, any United States currency,
or any rope, ladder or other instrument ovide for use in making, attempting or aiding an
escape.” Conn. Gen. Stat. § 53a-174¢q)f5avage, 542 F.3d at 965-67 (holding that, because
Connecticut’s prohibition of theale of narcotics was broadban the Sentencing Guidelines’
definition of a “controlled substance offenstg& government had to prove that defendant’s
prior conviction “necessarily re=d on the fact identifying theoaviction as a predicate offense”
(quotation omitted)).

At the May 8, 2008 evidentiary hearing, howewhe government introduced evidence

showing that the conduct undgrlg Broadnax’s 1993 felony convioh was his introduction of
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marijuana into prison. See May 8, 2008 Tr. at 36 (3:06cr31%RU) doc. # 302) (testimony of

FBI agent David Dillon that Broadnax was atesd for smuggling marijuana in prison on
January 9, 1993); Second Amended Secondn@éelnformation, Ex. 1, at 4 (certified

conviction record introduceat evidentiary hearing shomg that on January 9, 1993, Broadnax
was charged with possession of marijuanaam/eying an unauthorized item into a prison, but
pled guilty only to the comiband charge). That evidence supported the Court’s May 23, 2008
finding that Broadnax was, i€t, convicted of “smuggling neotics into prison” in 1993.

Ruling and Order, at 8eealso 21 U.S.C. § 802(44) (defining “felony drug offense” as “an
offense that is punishable by imprisonmentrfmre than one year under any law . . . that
prohibits or restricts conductlaging to . . . marihuana”).

Broadnax now argues that, in hindsight, @aurt’s reliance omestimony and other
documents presented at the evidentiaryihgdo determine whaer the 1993 contraband
conviction qualified as a “felony drug offendet enhancement purposes under sections 841(b)
and 851 contravened the “modified categorical approach” establisti#edard, 544 U.S. at

192 and reinforced by the Second CircuiSavage, 542 F.3d at 965-67, a decision rendered

% In Shepard, the United States Supreme Caexpanded upon its earlier decision in
Taylor v. United Sates, 495 U.S. 575 (1990), which heldathinquiries into whether prior
convictions constitute violent felonies undlee Armed Career Criminal Act (“ACCA”), 18
U.S.C. § 924(e), are limited lay“formal categorical approaclooking only to the statutory
definitions of the prior offenses, and not te trarticular facts underlying those convictions.”
Taylor, 495 U.S. at 600Shepard held that Taylor’s reasoning controls the identification of . . .
convictions following pleas, as well as cottidns resulting fronguilty verdicts.” Shepard, 544
U.S. at 19. Thus, when determining whether a prior conviction resulting from a guilty plea
qualifies as a violent felony undthe ACCA, a court’s inquirs limited to the statutory
definition of the crime, “the terms of the charg document, the terntd a plea agreement or
transcript of colloquy betweengge and defendant in which tfeetual basis for the plea was
confirmed by the defendant, or to some corapke judicial record of this information.fd. at
26.
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several monthafter Broadnax was sentenced in June 2D@ut even withSavage in his quiver,
Broadnax’s potential appeal wouidve struck most in the legaidofession at the time as a long
shot. When Broadnax and his counsel wereeroptating a potential geal back in 2008, it

was, at best, uncertain whett8epard and/orSavage applied to sentencing enhancements
under sections 841(b) and 851. hdugh the Second Circuit had exten@adpard’'s approach

to analogous provisions under U.S.S.G. § 4B2United Satesv. Brown, 514 F.3d 256, 265

(2d Cir. 2008), it had not yet held tHatepard's rule reached as far as sections 841(b) and 851.
On the contrary, becauShepard itself was a case of statutory construction, multiple courts had
concluded—and apparently still conclude—tttiee decision was limited on its face to the

statutory language it construethe Armed Career Crimindlct, 18 U.S.C. 8 924(e), and

* In Savage, the Second Circuit applied tAiaylor-Shepard rule to the Career Offender
provision of the United States Sentencing Glings, holding that @rior conviction under
Conn. Gen. Stat. § 21a-277(b), obtained vidléord plea, could not categorically qualify as a
“controlled substance offense” within the meanof U.S.S.G. § 4B1.2 because the Connecticut
statute criminalizes conduct that fatistside of the Guidelines definitiorsee Savage, 542 F.3d
at 964-65. Th&avage Court determined that the Conneatistatute was overly inclusive as
compared to the Guidelines and, as a resuliGGtheernment was obligated to show “that the plea
‘necessarily’ rested on the fact identifyitige conviction as a predicate offenséd. at 966
(quotingShepard, 544 U.S. at 21). Thus, the “detenaiive issue [wa]s wdther the judicial
record of the state convicti@stablished with ‘céainty’ that the guiltyplea ‘necessarily
admitted elements of the [predicate] offensdd’ (quotingShepard, 544 U.S. at 25) (alteration
in the original). Because aiford plea, by definition, does nguarantee confirmation of the
factual basis for the plea, the Court ultimatedgated the defendant’s sentence and remanded
for further proceedingsld. at 967.

® It was not until January 2013 that thecSnd Circuit explicitly acknowledged that
Shepard applies to sentencing enhancemsamder sections 841 and 853ee McCoy v. United
Sates, 707 F.3d 184, 187 (2d Cir. 2013). The Second Circuit had ment@wepard's general
principle when discussing sections 841 and 831nied Satesv. Roman, 464 F. App’x 32, 34-
35 (2d Cir. 2012), but had never so held. Moerplram aware of only two previous district
court opinions that applieghepard’s rule to sections 841 and 851, both of which were not
decided until 2011 See Samasv. United Sates, No. 3:10-cv-422 (JCH), 2011 WL 221866, at *4
(D. Conn. Jan. 20, 2011¥jcCoy v. United Sates, No. 3:09-cv-1960 (MRK), 2011 WL 3439529,
at *5 (D. Conn. Aug. 4, 2011).
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analogous provisions under the Care#fe@er Guideline, U.S.S.G. § 4B1.3ee United Sates

v. Marsh, 561 F.3d 81, 87 (1st Cir. 2008We have never extendé&thepard's holding beyond
the realm of the [Armed Care€riminal Act] or the Career Offender Guideline, U.S.S.G. §
4B1.2."); United Sates v. Rios-Garcia, Civ. 05-3255 (KHV), 2005 WL 3845345, at *9 (D. Kan.
Dec. 8, 2005) (Shepard did not restrict the procedure fitre Court’s determation of a prior
conviction under Section 851."%ee also United Satesv. Harrington, 617 F.3d 1063, 1065 (8th
Cir. 2010) (“Although we have previdysdiscussed the principles ddjepard] in connection
with 88 841 and 85Xee United States v. Ramon-Rodriguez, 492 F.3d 930, 940 (8th Cir. 2007),
we have not held that it appliesthis context.”). Tus, at the time, there was little case law to
support Broadnax’s broad challenge to histeecing enhancement. The weakness of
Broadnax’s potential appeal,pesially when a cross-appe#iBroadnax’s non-guidelines
sentence still loomed, is consistent with Kegfand Gelston’s narrative of strongly discouraging
Broadnax from appealing. Furthermoregxplains why Broadnax took their advice.

In sum, the evidence available from the time immediately following sentencing shows
that Broadnax agreed not to fa@ appeal; Broadnax&lence with respect to his appeal between
June 25, 2008 and May 4, 2009 is at odds with higipnghat he always favored appealing his
sentence; Keefe’s and Gelston’s affidavits are noogdible in light of the circumstances and the
parties’ respective interests; and Broadnaxe fwobability of success on appeal explains why
he accepted counsel’s recommendation. Becausd thiat Broadnax agreed with his attorneys’
advice and chose to forgo appeal of his sentence, Broadrteas not met his burden to prove
by a preponderance of the evidence that hisrays provided ineffectivassistance by failing to
file a notice of appealAccordingly, Broadnax’s motion teacate, set aside, or correct his

sentence must be denied.
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V. M otion to Amend

On September 19, 2012, several years aftagfitiis initial habeas petition, Broadnax
filed a motion to amend his petition to assert, ferfitst time, an additional claim of ineffective
assistance based on his attorneys’ failure to ra&heg@ard-Savage objection to the use of the
1993 conviction to enhance his sentence undgioss 841(b) and 851 (doc. # 29). Assuming,
arguendo, that Broadnax’s new ineffective assistanlzem relates back and could therefore be
added to the petition and considered timely ukaeteral Rule of Civil Procedure 15(c), for the
reasons that follow, the proposed amendmenetheless must be denied as futiiee Jones v.
N.Y. Sate Div. of Military & Naval Affairs, 166 F.3d 45, 50 (2d Cir. 199@JA] district court
may properly deny leave when amendment would be futile.”).

As noted above, to prevail @m ineffective assistance atai Broadnax must establish
that (1) his counsel performed deficiently, dB8iithe deficiency caused actual prejudicgee
Strickland, 466 U.S. at 687%&ee also Dunhamv. Travis, 313 F.3d 724, 730 (2d Cir. 2002).
Under the first prong, the court must “indulgsteong presumption thabunsel’s conduct falls
within the range of reasonlatprofessional assistanceStrickland, 466 U.S. at 689. Broadnax,
therefore, must establish that his attorney’s cehéell “outside the wide range of professionally
competent assistanced. at 690, and establish prejudice shyowing a “reasonable probability”
exists that, but for the deficiency, “the rexafithe proceeding would have been differend’ at
694. “A reasonable probability is one sufficiegmtundermine confidence in the outcome of the
trial or appeal.”Dunham, 313 F.3d at 730.

Here, Broadnax claims he received ineffective assistance of cuatselse his attorneys
failed to challengdis 1993 conviction ofhepard-Savage grounds. At the May 2008
evidentiary hearing, however, the governmesspnted evidence of not one, but six prior state-

court convictions, any one of which indepenitle qualified as a predicate offense for
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enhancement purposes under sections 841(b) ant 8pécifically, in addition to the 1993
conviction, the government established that Braex had three prior convictions for sale of
narcotics in violation of ConrGen. Stat. § 21a-277(a); one pro@nviction for conspiracy to
sell narcotics in violation o€onn. Gen. Stat. § 21a-277(ajd one prior conviction for
possession of narcotics in violatiohConn. Gen. Stat. § 53a-174(&ee Second Amended
Second Offender Information at 2-3 (3:06cr317 (SRU) doc. # 156); May 8, 2008 Tr. (3:06cr317
(SRU) doc. # 302). Thus, even if the 1993 conerttould not serve aspaedicate to enhance
Broadnax’s sentence, the governmiead five other qualifying convicins on which to rely. As
a result, his attorneys’ failute object to the 1993 conviction &hepard-Savage grounds did
not result in any aatl prejudice.See Srickland, 466 U.S. at 697 (stating that “[i]f it is easier to
dispose of an ineffectiveness claim on theumd of lack of sufficient prejudice, which we
expect will often be so, thaburse should be followed”$ee also United Satesv. Price, 443 F.
App’x. 576, 579 (2d Cir. 2011) (“Because [defendiatgarly was not prejudiced by his lawyer’s
failure to object to this testimony, we need not address whether therlawgnduct fell below
the professional ahdard.”) (citingStrickland, 466 U.S. at 697). Because Broadnax’s newly-
asserted ineffectiveness claim fails at theshodd, his proposed amendment is futile.
Moreover, to the extent Broadnax argues Hiatcounsel was ineffective for failing to
levy aShepard-Savage challenge to his prior convictionsrfeiolating Connecticut’s controlled

substance laws under Conn. Gen. Stat. 88 21a-277(a) and 53a-174(a), that claim is foreclosed by

® In his objection to the government’s sad offender notice, Broadnax “argued that the
government could not prove his priconvictions, but he did not expiktly deny that he had been
convicted as set forth in theaion 851 notice.” Ruling and @er at 5 (3:06cr317 (SRU) doc. #
249). Therefore, in order to trigger the entethpenalty provisions afections 841(a)(1) and
841(b)(1)(A), the government only had to prare prior conviction by preponderance of the
evidence to support the enhancemesge 21 U.S.C. § 851(c)(1)-(2).
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the Second Circuit’s recent decisionvicCoy v. United Sates, 707 F.3d 184 (2d Cir. 2013).
There, the Second Circuit rejected a habeatiqgregi’s ineffective assistance claim based on his
attorney’s alleged failure to anticipate and raise at tr&avage-type objection to a second
offender notice—a notice thansiarly relied on a prior drg conviction undesection 21a-
277(a)—well before&savage itself was decidedld. at 188-89. Noting that “[a]n attorney is not
required to forecast changes or advances in tiha@nieorder to provide effective assistance of
counsel,’d. at 188 (quotingsllan v. Kuhlman, 261 F.3d 303, 315 (2d Cir. 2001)), the Second
Circuit explained that, even aft8avage was decided in September 2008,

it was not immediately apparemd the defense bar that akford plea to

Connecticut’s controlled substance lavesiid not categorically serve as the basis

to enhance a sentence under 21 U.S.C. § 841(b). . . . Indeed, it was not until June

29, 2009 that the government acknowledgedla-277(a) criminalized conduct

involving narcotic substances not cowetey the federal definition of a “felony

drug offense” used in 21 U.S.€8 802(44) and 841(b)(1)See Sentencing Mem.

of United States at 6-8)nited Sates v. Jackson, No. 3:06-cr-151 (MRK) (D.

Conn. June 29, 2009) (ECF No. 96). We st fault trial counsel for failing

to raise an objection to the second offender enhancement the legal basis for which

was not sustained until almost three yeatsrdfial. . . . [G]iven the defense bar’s

long-held position that Connecticut naiicstconvictions categorically qualified

under 8§ 851, it did not constitute ineffectiassistance for trial counsel to fail to

challenge the second offender notice.
Id. at 188.

Here, as irMcCoy, Broadnax’s counsel cannot beiltad for failing to predict the
outcomes of future Second Circuit cases.n8gd above, while Broadnax was sentenced on
June 24, 2008&avage was not decided until severabnths later on September 18, 2008.
Because “counsel’s performance must be asdesseas of the time of counsel’s conduct
without the benéf of hindsight,”Sdllan, 261 F.3d at 315, Broadnax’s attorneys did not render

ineffective assistance by assuming, along with teeakthe defense bar at the time, that a

Connecticut narcotics convictiaategorically qualified as agulicate felony drug offense under
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sections 841(b) and 851 and failing to object on blaats. In light of the above, Broadnax’s
newly-proposed ineffectiveness claim is whallighout merit and the motion to amend must be
denied as futile.

V. Conclusion

In sum, Broadnax’s motion to vacate, set @sa correct his sentence (doc. # 1) is
DENIED. Further, Broadnax’s belated motioratmend his petition (doc. # 29) is DENIED on
grounds of futility.

It is so ordered.

Dated at Bridgeport, Connectictibis 21st day of August 2013.

/s/ Stefan R. Underhill

Stefan R. Underhill
United States District Judge
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