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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Andrew Blanding,
Petitioner, Civil No. 3:09¢cv927 (JBA)
V.

United States of America, September 20, 2012
Respondent.

RULING ON MOTION TO VACATEOR SET ASDECONVICTION AND
CORRECT SENTENCE

Petitioner Andrew Blanding, proceedipmpse, petitions for awrit of habeas corpus
and moves to set aside his sentence [Doc. # 1]Jr2&1g.S.C. § 2255. Mr. Blanding also
moves [Doc. # 6] for appointment of counsel tosdsim in his petition. Mr. Blanding
argues that he was denied effective assistanceusfsel as guaranteed under the Sixth
Amendment because his attorney failed to arguetisadrior state convictions for the sale
of narcotics and for escape were not predicateséfe under the Armed Career Criminal
Act (“ACCA") (18 U.S.C. §8 924(e)). For the reasodiscussed below, Mr. Blanding's
petition and motion to appoint counsel will be dehi
l. Factual Background

On January 16, 2008, Petitioner was arrested ftawdfal possession of a firearm by
a previously convicted felon under 18 U.S.C. § §220n January 25, 2008, after waiving
his right to indictment (Waiver of Indictment, N&08cr18 [Doc. # 11]), Mr. Blanding pled
guilty to a one—count information (Information, @d¢o. 3:08cr18 [Doc. # 10]), pursuant

to an eight—page plea agreement dated that sam@bayAgreement, Case No. 3:08cr18
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[Doc. # 12]). The information charged Petitionathviransfer of a firearm to a prohibited
person in violation of 18 U.S.C. § 922(d). He allted that on November 20, 2007, he had
knowingly sold a firearm to a convicted felon.

Pursuant to the Plea Agreement and Fed. R. Criot. Rd(c)(1)(C), the United
States and Mr. Blanding agreed that in exchangehferGovernment’s decision not to
charge him as an armed career criminal, Mr. Blagdiould accept a sentence of 96 months’
imprisonment—the top of his applicable Guidelinega. (d. at 4.) Under the terms ofthe
Plea Agreement, the Court was bound to impose mB6th sentence if it accepted the
agreement. I1fl.) The Plea Agreement also stated that “the defenddinot appeal or
collaterally attack in any proceeding, including hot limited to a motion under 28 U.S.C.
§ 2255, . . . the conviction or sentence of impris@nt if that sentence does not exceed 96
months.” (d. at 5.) Given the binding nature of Petitionefé&gmagreement, the Court did
not accept the agreement at the plea colloquy,sthganstead to wait until after receiving
the parties’ sentencing memoranda and entertasriggments at the sentencing hearing
before agreeing to be bound. At the sentencingrngan June 20, 2008, the Court heard
arguments as to Petitioner’s criminal history amelncertainty regarding his status as an
armed career criminal. After hearing from the Gaweent and defense counsel as to the
appropriateness of a 96—month sentence, the Cocepted Mr. Blanding's binding plea
agreement and sentenced him to 96 months’imprisoimnder its terms. The Court
entered judgment on June 23, 2008, and as Petittht@ot appeal his sentence, it became
final fourteen days later. On June 10, 2009, NanBing filed this petition under 28 U.S.C.

§ 2255.



. Discussion

To obtain collateral relief under 28 U.S.C. § 225%Betitioner must show that his
sentence “was imposed in violation of the Congotutor laws of the United States.” 28
U.S.C. 8§ 2255. Habeas corpus reliefis an extiaargt remedy and should only be granted
where it is necessary to redress errors that, theseleft intact, would “inherently result in
a complete miscarriage of justiceHill v. United Sates 368 U.S. 424, 428 (1962). As a
general rule, “relief is available under § 2255yofdr constitutional error, a lack of
jurisdiction in the sentencing court, or an errtlaw that constitutes a fundamental defect
which inherently results in a complete miscarriaggistice.” Napoli v. United Sates, 32
F.3d 31, 35 (2d Cir. 1994).

The Government makes two arguments in oppositiéretaioner’s § 2255 petition:
that Mr. Blanding’s collateral attack on his corta and sentence is precluded by the plea
agreement that he entered into and is procedurallyed by his failure to appeal his
sentence, and that even if Mr. Blanding were altbwe bring this § 2255 motion, his
arguments are without merit.

A. Knowing and Voluntarily Waiver

“Where the record clearly demonstrates that therdnt’s waiver of [his] right to
appeal a sentence within an agreed Guidelines reaglenowing and voluntary, that waiver
is enforceable.” United Sates v. Monzon, 359 F.3d 110, 116 (2d Cir. 2004). When a
defendant brings an appeal or collateral attackitiebaving signed a waiver, the Court
must undertake a two—step inquiry. First, the Cowrst determine whether the plea was

knowing and voluntary. Second, the Court mustraetee whether, by its terms, the plea



agreement specifically bars the appeal or collagttack of the conviction or sentencee
United Satesv. Ready, 82 F.3d 551, 556 (2d Cir.1996).

Under the first prong, “a waiver of the right topaal should only be enforced . . . if
the record clearly demonstrates that the waiverlwadls knowing (in the sense that the
defendant fully understood the potential conseqegnthis waiver) and voluntarylt. at
557 (internal quotation marks and citations omittétiere, the Petitioner’s plea agreement
expressly included a waiver of Mr. Blanding’s rigiot appeal or collaterally attack his
sentence:

Itis specifically agreed that the defendant vell appeal or collaterally attack
in any proceeding, including but not limited to aton under 28 U.S.C.
§ 2255 and/or § 2241, the conviction or sentena@mpfisonment imposed
by the Court if that sentence does not exceed 9@mspaven if the Court
imposes such a sentence by a Guideline analydisreht from that
anticipated by the parties. The defendant expraskhowledges that he is
knowingly and intelligently waiving his appellatigints.

(Plea Agreement at 5.) The Court also informed Blanding of the following at his plea
allocution:

[A] specific thing that you have agreed to in yplea agreement is that you
will not—you give up your right to appeal or codaally attack in any
proceeding, including what we call a 2255 or 224acpeding, if that
sentence is 96 months or less . . . [and you] Wayeir rights to attack by
the habeas corpus process your conviction if yeatence is 96 months or
less.

In addition to signing the waiver in his plea agneat, Mr. Blanding acknowledged that he
had waived these rights after this colloquy witk @ourt. Petitioner also filed a written,
signed petition to enter a plea of guilty, in whioh acknowledged that he was knowingly

and voluntarily entering a plea of guiltySeé Petition to Enter a Plea of Guilty, Case No.



3:08cr18 [Doc. # 13].) In his Petition, Mr. Bland described what occurred, writing: “On
Nov. 20, 2007 | sold a gun to a guy who was a feloknew he was a felonfd. at 13), and
he acknowledged that “l offer my plea of ‘GUILT Y&ely and voluntarily and of my own
accord. | also declare that my attorney has expthito me, and | understand, the
statements set forth in the Information and in gastion” (id. at 14).

At the allocution Petitioner indicated that he urseod that the plea agreement
clearly stated that Mr. Blanding agreed not to abpe collaterally attack his sentence if
“that sentence does not exceed 96 months.” (Pleaefhgent at 5.) Thus, the Court
concludes that Mr. Blanding’'s waiver of his rigltt appeal or collaterally attack his
conviction and sentence as a term of his plea agreemasknowing and voluntary, and
that the plea agreement expressly included suchivew Accordingly, Mr. Blanding's
§ 2255 motion attacking his sentence and convictrst be dismissed, unless he can
demonstrate ineffective assistance of counselaigaim of constitutional infirmity in the
plea process and thus not bared by his wakesrUnited Satesv. Hernandez, 242 F.3d 110,
113 (2d Cir. 2001) (“Even ifthe plain languagelté plea agreement barred this appeal, we
would not enforce such a waiver of appellate rightthis case because the defendant is
challenging the constitutionality of the processahych he waived those rights. We have
suggested that a plea agreement containing a waitlee right to appeal is not enforceable
where the defendant claims that the plea agreemvastentered into without effective
assistance of counsel.”)

B. I neffective Assistance of Counsal Argument
Mr. Blanding argues that he was provided with ieeffve assistance of counsel

during his plea agreement and sentencing. Petitiasserts that his counsel was ineffective



for “failing to argue priors at sentencing,” andilihg to argue court enhancements.” (Pet.
at 5.) Specifically, Mr. Blanding claims that laigorney did not “take[] the proper time to
investigate [his] criminal history background/crimal category precisely,” because counsel
failed to argue that Mr. Blanding’s state convinosdor escape and 1991 state conviction for
sale of narcotics were not predicate offenses utiteeACCA.

A claim of ineffective assistance of counsel chagieag a guilty plea is assessed under
the two—pronged standard first articulate@mckland v. Washington, 466 U.S. 668 (1984),
and as further construed biyll v. Lockhart. SeeHill, 474 U.S. 52, 58 (“We hold therefore
that the two—par@rickland v. Washington test applies to challenges to guilty pleas based o
ineffective assistance of counselThe first prong considers whether counsel’s peréoroe
was objectively unreasonable “under prevailing essional norms.grickland, 466 U.S.
at 688. To satisfy this element, an error mussbesérious that counsel was not functioning
asthe‘counsel’'guaranteed the defendant by #tle Smendment,id. at 687, and counsel’s
performance must have been “outside the wide rasfgerofessionally competent
assistancejd. at 690. Second, the petitioner must affirmatipetyve prejudice by showing
that counsel’s errors were so serious that “ther ieasonable probability that, but for
counsel's unprofessional errors, the result optibeeeding would have been differentl”
at 687, 694. In the context of a plea agreemén,means that “in order to satisfy the
‘prejudice’requirement, the defendant must shatthere is areasonable probability that,
but for counsel’s errors, he would not have pleaglely and would have insisted on going
to trial.” Hill, 474 U.S. at 59.

“A fair assessment of attorney performance requines every effort be made to

eliminate the distorting effects of hindsight, taeastruct the circumstances of counsel's



challenged conduct, and to evaluate the condunt frounsel's perspective at the time.”
Srickland, 466 U.S. at 689. “[T]he failure to make a mles$ argument does not rise to the
level of ineffective assistance, and ‘strategiace®made after thorough investigation of law
and facts relevant to plausible options are vityuadchallengeable.United Satesv. Kirgh,

54 F.3d 1062, 1071 (2d Cir. 1995) (quotiagckland, 466 U.S. at 690.) “[A] court must
indulge a strong presumption that counsel's condaltds within the wide range of
reasonable professional assistance; that is, tleadi@nt must overcome the presumption
that, under the circumstances, the challengedrantight be considered sound [] strategy.”
Srickland, 466 U.S. at 689.

Petitioner claims that his attorney provided cdasionally ineffective assistance in
advising him regarding his plea agreement and adwog for him during sentencing,
because defense counsel never argued that histE@8Tonviction for sale of narcotics and
his state convictions for escape were not predafféases under the ACCA. However, Mr.
Blanding’s characterization of his attorney’s contdig inaccurate. At sentencing, defense
counselid argue that Petitioner’s 1991 state drug convicéind state escape convictions
were likely not predicate offenses under the ACa#d thus the Government could prove
only two of the three required predicates (i.éater drug conviction and a conviction for
first—degree assault).

In his Memorandum in Aid of Sentencing (Case NO8&:18 [Doc. # 28]), defense
counselargued that because the pleatranscritrfdianding’s 1991 state drug conviction
could not be located, the Government would lik@yipable to prove that it was a “serious
drug offense” within the meaning of the ACC/A¢Mem. in Aid of Sentencing at 2 (citing

United Satesv. Madera, 521 F. Supp. 2d 149 (D. Conn. 2007)).) Mr. Blany® attorney



also pointed out that the Supreme Court had recgrahtedcertiorari in a case that could
establish that Mr. Blanding's escape convictionsemeot predicate offenses under the
ACCA, and that therefore the Government would rentehbeen able to charge him under
that statute. Jeeid. (citing United Satesv. Chambers, 473 F.3d 724 (7th Cir. 200%xrt.
granted, 553 U.S. 1003 (2008)).) Defense counsel thent werio state:

However, because of current Second Circuit law ndigg escape
convictions, as well as the uncertainty of whetherdrug convictions would
qualify, there is a risk that Mr. Blanding woulddeed be deemed an armed
career criminal ifindicted for felon in possessadra firearm, the charge for
which he was arrested. Thus it is defense couwneelinion that Mr.
Blanding is receiving a benefit of the bargain unbes negotiated Rule
11(c)(1)(C) plea agreement because even if hewgaessful in convincing
this Court that he was not an armed career crinfiisdbest case scenario
might be a sentence at the low end ofthe guidedinge, or 77 months, thus
saving himself 19 months’incarceration. Howelfdre lost the gamble, his
sentence would jump from an eight—year sentencat least a 15-year
sentence.

(Id. at 2-3 (citations omitted).) Defense counseltiredGovernment also pointed out the
uncertainty regarding Mr. Blanding's status as amexd career criminal during his
sentencing hearing: “The parties both recogniz¢ wetre really not sure what would
happen if we were to go forward on the 922(g) changd see if he was an armed career
criminal.” Thus, the issues that Petitioner novges were brought before the Court in
advance of his sentencing, before the Court agiebd bound by the sentence in his plea
agreement, and his attorney represented to the @aitrthe uncertainty in the law did not
change his advice regarding Mr. Blanding’s pleaagrent.

In his sentencing memorandum, defense counsel ttiedelevant district court
cases addressing whether Mr. Blanding's state clvagiction was a predicate offense at the

time of sentencing. However, about a month afterBlnding was sentenced, the Second
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Circuit decidedJnited Satesv. Savage, 542 F.3d 959, 964—65 (2d Cir. 2008), which would
have required the conclusion that without this gleenscript, or a plea agreement or
charging document, the Government could not haabkshed that Mr. Blanding’s 1991
drug conviction was an ACCA predicate. Furthermapproximately a year after
Petitioner’s sentencing, the Supreme Court ruléghined Satesv. Chambers, 555 U.S. 122
(2009), that escape convictions similar to Mr. Blang's were not ACCA predicates. Thus,
under the current law, Petitioner could not be meoéd as an armed career criminal.
However, defense counsel’s performance must ba&ea from his perspective at the time
of the plea agreementSee Kirsh, 54 F.3d at 1071. Mr. Blanding’s attorney cotlec
identified the state of the law at the time of s&ring, while pointing out potential
uncertainties to the Court. Indeed, he raisedi¢hgarguments that Mr. Blanding makes
in his petition. Defense counsel did not commé éhnrors that Petitioner alleges—i.e., he
did “argue [Mr. Blanding’s] priors at sentencingPet. at 5). Thus, Mr. Blanding’s attorney
was not objectively unreasonable because he adddahese arguments to the Court, even
though he simultaneously advised Mr. Blanding tmeatthe plea offerfSeeMimsv. United
Sates, No. 08-cv-1400 (JCH), 2009 WL 1992943, at *6 (D4Conn. July 9, 2009) (holding
that it was not unreasonable to challenge the stataefendant’s escape convictions as
ACCA predicates where defendant was sentencedé@famberswas decided).

For argument’s sake, even if defense counsel'saegus regarding the then—current

uncertainty in the law could be deemed to meetfitise prong of theSrickland test,

11t should be noted that Petitioner was not serg@rmas an armed career criminal.
Rather he was sentenced within the advisory Gundetnge under U.S.S.G. § 2K2.1, with
a reduction for timely acceptance of responsibility

9



Petitioner cannot establish “prejudice” under teeosd prong. Although Petitioner
received a sentence at the top of his Guidelingeame still received some benefit from his
guilty plea, because his offense level was redbgdtiree points for his timely acceptance
of responsibility. U.S.S.G. 8§ 3E1.1. Even withthe increased statutory minimum under
the ACCA, Mr. Blanding stillwould have faced a hgglsentence if he went to trial and were
convicted because he would not have been entideithé¢ reduction for acceptance of
responsibilityy  Further, Petitioner does not claiewould not have pled guilty but for his
counsel’s failure to challenge his armed careanicral status. He only alleges that “if
counsel had investigated properly Petitioner'seeo¢ would have been different instead
of a plea at the top of the Guidelinés.” (PeRéply [Doc. #11] at 2.) Thus, Petitioner has
not establish that he would have “insisted on gamtial,” Hill, 474 U.S. at 59, and his
argument must fail under the second prong o®hekland test. Therefore, Petitioner’s

claim of ineffective assistance of counsel lacksime

2Without the three—point reduction, Petitioner's@aline range would have been
100 to 125 months’imprisonment, higher than tlenteo which he was sentenced.

% Even ifthis allegation were sufficient to establprejudice, Petitioner’s ineffective
assistance of counsel claim would still fail, be@abs attorney did investigate the law
applicable to his prior convictions and arguedhe Court that these prior convictions
might not be ACCA predicates before the Court seced Petitioner to the term he agreed
to in his plea agreement. Thus, there is nothinguggest that Petitioner would have
received a lower sentence if the Court had beemeavfahese issues. At sentencing, the
Court stated: “And so the question is, is an eigb&r sentence sufficient but not too much
or too little to promote respect for the law anchizh you for the offense in the context of
your lengthy criminal history. .. I'm satisfielddt this sentence that you have agreed to with
the Government properly meets the goals of semgriciGiven Petitioner’s extensive
criminal history, including a conviction for firslegree assault, it is misplaced optimism to
think that the Court would not have sentenced Nan&ing to the top of his Guideline
range even without being bound by the plea agreemen

10



C. Evidentiary Hearing

Mr. Blanding has not requested an evidentiary Inggas to the claims he raises in
his § 2255 petition. Even if he had made suclyaest, however, an evidentiary hearing is
not required where the record plainly demonstriditasthe moving party is not entitled to
reliefand the court concludes that the petition@gims are truly without merigeUnited
Satesv. Aidlo, 900 F.2d 528, 534 (2d Cir. 1990) ("“Where a patitomits meritorious
allegations that can be established by competed¢mee, it would go too far to say that it
was error for the district court to have failed¢tmduct a full evidentiary hearing.”) (internal
citations omitted). Because it plainly appearsh® Court from an examination of the
record that Mr. Blanding’s petition lacks any meribais claim, no evidentiary hearing is
necessary under these circumstances.
I11.  Conclusion

For the reasons discussed above, Mr. Blandingisiéte{Doc. # 1] to Vacate, Set
Aside, or Correct his Sentence is DENIED withoultearing. His Motion [Doc. # 6] for
Appointment of Counsel is DENIED for failure to stdikely merit. See Da Concecao
Cugodiov. INS Case No. 302CV155 (CFD), 2002 WL 1608329, at>x1Conn. June 28,
2002) (“In determining whether to appoint counted,district judge should first determine
whether the indigent’s position seems likely toobsubstance.” (quotingodge v. Police
Officers 802 F. 2d 58, 61 (2d Cir. 1986)).

The onlyremaining issue is whether to issue aifate of Appealability (“COA”).
Under 28 U.S.C. § 2253(c)(2), Petitioner must maksibstantial showing of the denial of
a constitutional right.”ld. In order to sustain this burden, Mr. Blanding Wbhave to

show “that reasonable jurists could debate whetherthe petition should have been
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resolved in a different manner or that the issuesgnted were adequate to deserve
encouragement to proceed furth&ack v. McDanid, 529 U.S. 473, 484 (2000) (internal
guotation marks and citations omitted). “Wherésératt court hasrejected [a petitioner’s]
claim[] on the merits, the showing required to sgtg 2253(c) is straightforward: The
petitioner must demonstrate that reasonable jumsiald find the district court’s
assessment of the constitutional claim[] debatab¥erong.” Id. Here, the Court does not
find that reasonable jurists could determine thatBlhnding’s counselwas constitutionally
ineffective for failing to argue that his prior gt&onvictions could not be predicate offenses
under the ACCA, because his attorney did in faiserthis very issue with the Court in his
sentencing memorandum. Therefore, the Court declio issue a COA.

The Clerk is directed to enter judgment for Respon@ed to close this case.

IT 1ISSO ORDERED.

/s/
Janet Bond Arterton, U.S.D.J.

Dated at New Haven, Connecticut this 20th day pt&aber, 2012.
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