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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Christopher Roguz,

Raintiff, MEMORANDUM RULING

-against-
Case No. 09-1052 (TLM)
Jeffrey Walsh and City of New Britain,

Defendants,

Before the Court are defendants’ CityNdw Britain and Polic©fficer Jeffrey Walsh
Motions for Summary JudgmefRec. Docs. 76 and 77], plaintiff Christopher Roguz’s
Memoranda in Opposition thereto [Rec. Docs. 81 and 82], defendant Walsh’s Reply
Memorandum in further support of the Motifitec. Doc. 84], and plaintiff's sur-Reply
Memorandum in further support of the Oppositioe¢RDoc. 85]. For the reasons that follow,
defendant Walsh’s Motion withe GRANTED IN PART and DENHD IN PART, and defendant
City of New Britain’s Motion will be GRNTED IN PART and DENIED IN PART.

Plaintiffs Complaint [Rec. Doc. 1] allegesathplaintiff was subjected to excessive force
by City of New Britain Police Officer Jeffrey WalsPlaintiff also assertdaims of assault and
battery, negligent inflictin of emotional distress, unlawfulteyy and false arrest against Walsh.
Plaintiff improperly brings indanification claims under ConnedticGeneral Statute section 7-
465 against Walsh individually.

Plaintiff brings claims againshe City of New Britain unddvionell v. Department of
Social ServicesA36 U.S. 658 (1978), for failure to train, failure to supervise, and failure to
investigate; for indemnification for tidonell claim; and for indemnification for the actions of

its employee Walsh. Plaintiff's ind@nification claims against the {@iproperly ask that the City
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pay on behalf of defendant Walsh for any liabilityposed for civil rights violations or damages
and improperly ask that the City pay on débéthe City forliability imposed undeMonell.
l. Background

On June 4, 2007, sometime after 1:00 A.Majiiff Christopher Roguz and his brother
Mark Roguz had a loud argument, during whgtaintiff knocked over a nightstand. Def.
Walsh’s Rule 56(a)1 Stmt. 5 [Rec. Doc. 77]; Pl.’s Rule 56(a)2 Stmt. 2 [Rec. Ddc. 81];
Christopher Roguz Dep., Def. EX.at 81:7; 82:12—15 [Rec. Do¢7]. Plaintiff was intoxicated
at the time. PIl. Ex. 8 at 24 [Rec. Doc. 8A]neighbor of Roguz called 911 and reported the
argument. Szul Dep., Pl. Ex. 5 at 28:4-16 [R3ac. 81]; Walsh Dep., Def. Ex. Q at 49:8-11
[Rec. Doc. 77]. As a result, police officer AntlyoHoskie and defendant \Wéa were sent to the
scene. Hoskie Dep., Def. Ex. N at 17:21-18:12 [Rec. Doc. 77]; Keller Dep., PIl. Ex. 10 at 14:23—
15:2 [Rec. Doc. 81].

The events that followed are largely in dispWRlaintiff asserts #t the argument ended
several minutes before the offisarrived at his house. Pl.’'s Rb6(a)2 Stmt. § 4 [Rec. Doc.
81]; Christopher Roguz Dep., PIl. Ex. 1 at 85288 [Rec. Doc. 81]. Defendants allege that
when Walsh arrived he could hear people agyiniside the house. RéNalsh’s Rule 56(a)l1
Stmt. 7 12 [Rec. Doc. 77]; Def. City of New Biiit’'s Rule 56(a)1 Stmt. 12 [Rec. Doc. 76].
Officers Walsh and Hoskie entérplaintiff's home without corent or a warrant. Pl.’s Rule
56(a)2 Stmt. 7 5 [Rec. Doc. 77]; Def. WaksRule 56(a)1 Stmt. Y 11-12 [Rec. Doc. 81].

Upon entering, Officers Walsh and Hoskienabkt immediately handcuffed plaintiff,

placing his hands behind his back. Def. Walsh’s Rule 56(a)1 Stmt. { 17 [Rec. Doc. 77]; Walsh

! Plaintiff's Rule 56(a)(2) Statement [Rec. Doc. 81] contains Resgdnsleffrey Walsh's Rule 56(a)1
Statement, numbered paragraphs 1-62, and Disputed Issues of Material Fact, numbered paragraphs 1-80.
Unless otherwise noted, the citationdlaintiff's Rule 56(a)(2 Statement refer to theumbered paragraphs in
the Disputed Issues of Material Fact.



Dep., Def. Ex. Q at 53:11-17 [Rec. Doc. 77].¥Vaalleges that plaiiff was angry and
threatening. Def. Walsh’s Rule 56(a)1 Stmt. {1 19RE&. Doc. 77]. Walsh admits that plaintiff
did not physically resist beg handcuffed. Walsh Dep., Defx.KQ at 74:24-75:1 [Rec. Doc. 77].
Officer Hoskie spoke with plaintiff while Walsspoke with plaintiffs brother, then Walsh
returned to plaintiff and told him that he wasrgpto be arrested for disorderly conduct. Def.
Walsh’s Rule 56(a)1 Stmt. Y 18-19 [Rec. Doc. Thg officers led plaintiff down the stairs in
handcuffsld. at {1 24, 28. Plaintiff admits that hesngpset about being arrested, asked why he
was being arrested, swore at the officers, atidadtthem “pigs.” Christopher Roguz Dep., Def.
Ex. A at 99:12-16, 101:5-8, 110:21-111:9 [Rec. Doc. 77]. During the events that followed,
plaintiff suffered several injuriegncluding a fractured nose, a laagon on the back of his head,
and other injuries to his legsd face. Pl.’s Rule 56(a)2 Strfjt52 [Rec. Doc. 81]. Plaintiff was
handcuffed when he received these injurigsat 1 51; Walsh Dep., Pl. Ex. 7 at 197:1-5 [Rec.
Doc. 81]. The parties dispul®w plaintiff was injured.

Defendants maintain that plaintiff was angryd threatened the police officers and the
officers’ families. Def. Walsh'’s Rule 56(a)1n&t 1 15, 20 [Rec. Doc. 77]; Def. City of New
Britain’s Rule 56(a)1 Stmt. 11 15, 20 [Rec. D#6]. While Walsh led plaintiff down the stairs,
defendants allege that plaintisisted, lost his balance, and fell face first into a wall. Def.
Walsh’s Rule 56(a)1l Stmt. 1 28 [Rec. Doc. 77]f.[wty of New Britain’s Rule 56(a)1 Stmt.
28 [Rec. Doc. 76]; Walsh Dep., Def. Ex. Q at®3&00:11 [Rec. Doc. 77]. Plaintiff, on the other
hand, asserts that defendant Walsh, withowtguation, slammed hiselad into a wall three
times. Pl.’s Rule 56(a)2 Stmt. 17 [Rec. Doc. 8t officers then led pintiff outside of the

house. Def. Walsh’s Rule 56(a)1 Stmt. { 32 [Rec. Doc. 77].



What happened next is also disputed. Defersdelaim that plaintiff spat in Walsh’s face.
Def. Walsh’s Rule 56(a)1 Stmt. I 33 [Rec. Dod; Déf. City of NewBritain’s Rule 56(a)l
Stmt. § 33 [Rec. Doc. 76]. In response, Officeske attempted to bringlaintiff to the ground.
Def. Walsh’s Rule 56(a)1 Stmt. I 37 [Rec. Dod. Praintiff resistedstruggled, and attempted
to knock Hoskie downd. at 1 38, 40; Walsh Dep., Def. Ex. Q at 113:20-114:1 [Rec. Doc. 77].
Hoskie was unable to get plaintiff to the grouadd Walsh attempted to assist Hoskie. Walsh
Dep., Def. Ex. Q at 114:8-17 [Rec. Doc. 77]. Washggled with plaintiff, using “hands-on”
tactics in an attempt to subdue hich.at 114:16-118:12. When those tactics were unsuccessful,
Walsh took out his extendable baton and struck plaintiff witittiémpting to hit plaintiff on the
shoulder. Def. Walsh’s Rule 56(a)1 Stmt. § 41-42[Rec. Doc. 77]; Walsh Dep., Def. Ex. Q at
137:13-25 [Rec. Doc. 77]. Plaintiff then dropped to his knees and made a movement to spit
again at the officers. Def. Walsh’s Rule 56(&}int. I 43 [Rec. Doc. 77]; Walsh Dep., Def. Ex.
Q at 147:6-149:1 [Rec. Doc. 77]. Walsh then puddgblaintiff in the face to prevent him from
spitting. Def. Walsh’s Rule 56(a)1 Stmt.  44&fRDoc. 77]; Walsh Dep., Def. Ex. Q at 151:5—
152:24 [Rec. Doc. 77]. Walsh asserts he doegkmmtv how plaintiff received the laceration on
the back of his head. Def. Walsh’s Rule 56(a)1 Stmt. § 50 [Rec. Doc. 77].

Plaintiff maintains that he spblood downwards in order tbear his mouth so that he
could breathe, as his mouth had filled with blader his face was slammed into the wall, Pl.’s
Rule 56(a)2 Stmt. 1 22, 24 [Rec. Doc. 81]fur¢her maintains that once he spat, Walsh
punched him in the facéa. at § 26; that he was then pundhkicked, and hit by a baton several
times on his body and legd, at {1 27, 38; and that as a resiiithose blows, he fell to the

ground,id. at § 37. He claims that lagd not resist the actions tie officers in any way or



attempt to escapd. at § 28-35, and that once he fell to the ground, Walsh hit him on the back
of the head with the baton, andittihe then lost consciousneiss, at § 43.

After plaintiff was injured, the officers catlamedics to transport him to a hospitdl.at
1 50. After he was treated, the officersught plaintiff to the police statiofd. at § 57. As a
result of plaintiff's injuries and the officergxplanation of whatarurred that night, an
investigation was initiated by the City of Né&witain Police Departmerthat later concluded,
among other things, that the striikethe back of plaintiff's headith the baton was not justified
and violated the City’'seasonable use polich. at § 67, 79-80. The criminal charges against
plaintiff were subsequently dismissed. Da&falsh’s Rule 56(a)l Stmt. § 57 [Rec. Doc. 77].

[l. Summary Judgment Standard

Summary judgment is appropriate only whea tbcord reflects that “there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a). Such a determination is torie after “construing ¢hevidence in the light
most favorable to the nonmoving party and dragaall reasonable inferences in that party’s
favor.” Ramos v. Baldor Specialty Foods, I&887 F.3d 554, 558 (2d Cir. 2012).

Initially, the party moving for summary judgment must demonstrate the absence of any
genuine issues of matatifact. When a party seeking summary judgment bears the burden of
proof at trial, it must come foravd with evidence which would enétlt to a directed verdict if
such evidence were uncontroverted at t@alotex Corp. v. Catretdd77 U.S. 317, 324 (1986).

As to issues which the nonmoving party has theléuiof proof at trial, the moving party must
satisfy this burden by demdrating the absence of evidence supporting the non-moving party’s
claim, and if the moving party succeeds the boghgfts to the non-morg party to show that

there is a genuine issue for tridd. at 322-23.



Once the burden shifts to the non-moving pattynust direct the atteion of the court to
evidence in the record and set forth specific faatficient to establish that there is a genuine

issue of material fact requiring a tridd. at 324. The non-moving pgnnay not rest on mere

allegations or denials of thelwzerse party’s pleadings as a means of establishing a genuine issue

worthy of trial, but must demonstrate by affittaor other admissible evidence that there are
genuine issues of maial fact or law.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248-49
(1986);Adickes v. S.H. Kress & C&98 U.S. 144, 159 (1970).

There is no genuine issuerobterial fact if, viewing tb evidence in the light most
favorable to the non-moving party, no reasoadhbér of fact could find for the non-moving
party. Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 587 (1986). If no issue
of fact is presented and if the movant is eaditlo judgment as a matter of law, the court is
required to render the judgment pedyfor. Fed. R. Civ. P. 56(&Jelotex Corp.477 U.S. at
322.

[ll. DISCUSSION
A. Excessive Force

Walsh asserts he is entitled to sumnjagdgment on plaintiff's section 1983 excessive
force claim as the use of force was reasonablenzter of law. Walsh further asserts that he is
entitled to qualified immnity based on the circumstances surrounding the arrest.

1. Reasonableness of the Use of Force

Plaintiff's excessive force claim is governed by the Fourth Amendment’s “objective
reasonableness” standa@&taham v. Connor490 U.S. 386, 388 (1989). Determining whether
the force used was reasonable “requires a ddvafancing of the nature and quality of the

intrusion on the individual’&ourth Amendment interessagainst the countervailing



governmental interests at stakkl’ at 396 (quotations and citations omitted). The assessment
involves consideration of the facts and cirst@amces confronting thadficer, including the
severity of the crime at issue, whether the sasposed an immediate threat to the officers or
others, and whether the suspeess resisting arrestr attempting to fleéo evade arresGraham
490 U.S. at 396. Reasonableness is judged “frenpénspective of a reasonable officer on the
scene, rather than with the 20/vision of hindsight,” while comdering that “police officers are
often forced to make split-second judgments-einumstances that are tense, uncertain and
rapidly evolving—about the amount of force tigahecessary in a particular situatiotd’ at

397. “Given the fact-specific hare of the inquiry, grantingummary judgment against a
plaintiff on an excessive force claim is rampropriate unless no reamble factfinder could
conclude that the officersonduct was objectively unreasonablarfinesty Am. v. Town of W.
Hartford, 361 F.3d 113, 123 (2d Cir. 2004).

The parties give conflicting veions of what happened time night of the incident
regarding the conduct of Walsh and the comnafie-and the amount of resistance offered by—
plaintiff. Plaintiff testified at his deposition thaé did not resist arreghat he spat only to
remove blood from his mouth, and that whiletieuffed, his head was slammed against a wall.
Christopher Roguz Dep., Pl. Ex. 114t5:2—-7, 105:19-20, 112:12-23, 122:20-123:1 [Rec. Doc.
81]. Additionally, he alleges that Walsh punclmeeh and hit him with his baton, including once
on the back of the head, all while he wasdwuffed. Compl. | 11; Gistopher Roguz Dep., PI.
Ex. 1at114:12-17, 115:14-24, 120:15-121:10. Walsh asserts that plaintiff resisted arrest and
spat at him, Def. Walsh’s Rule 56(a)l Stmt. 138,and the fact that plaintiff was intoxicated
justified his use of force agast plaintiff. Def. Walsh M. Support Mot. Summ. J. 8-10.

However, a factual dispute remairegarding how plaintiff's intogation affected his behavior.



Plaintiff concedes that he had been drinkingd,alleges that he was nibpaired, and that he
fully complied with the officers’ instructions tam, Christopher Roguz Dep., Pl. Ex. 1 at 94:2—
5, 101:15-20, 100:23-4, 115:2-7, while Walsh asseat9thintiff was intoxicated and
belligerent, Walsh Dep., Def. EQ at 65:5-19. A case in such a postas this is not amenable
to summary judgment, and the factual disputestrba resolved by a jury and not the Court.
Defendant Walsh’s motion for sunamy judgment on plaintiff's exssive force claim as to the
reasonableness of the force used must be denied.

2. Qualified Immunity for the Excessive Force Claim

Walsh also asserts that he is shielded fiiatylity for excessive force based on qualified
immunity. Police officers are entitled to qualifisdmunity if “their conduct does not violate
clearly established statutory constitutional rights of whiclh reasonable person would have
known.” Harlow v. Fitzgerald457 U.S. 800, 818 (1982). The rigtut to be subjected to
excessive force is clearly establisheennon v. Milley 66 F.3d 416, 422 (2d Cir. 1995). “[T]he
guestion for the purposes of qualified immungywhether a reasonable officer could have
believed that the use of forckegied was objectively reasonable in light of the circumstances.”
Id. at 425 (quotation marks and citations omitted).

As set out hereinabove, there genuine issues of disputedterial fact that must be
resolved by a jury in order for the Court tokedhe legal determitian based on the jury’s
findings of fact regarding whethgqualified immunity applies,ral thus they preclude the Court
from granting summary judgment on plaifié excessive force claim based on qualified

immunity. Defendant Walsh’s motion for summgudgment on the issue must therefore be

denied.



B. Unlawful Entry

Plaintiff alleges that Walsh unlawfulgntered his home without a warrant or
justification. Walsh responds that plaintiff fadléo plead a claim for illegal entry. However,
plaintiff gave the required “fainotice of what the plairftis claim is and the grounds upon
which it rests, Tellabs, Inc. v. Makor Issues & Rights, Lt#51 U.S. 308, 319 (2007), regarding
his unlawful entry claim in his complaint, whi@alleged that defendaWalsh “entered the
residence without receiving permission from anyhef individuals living at the residence” and
violated his right “tdbe free [from] an unreasonable seeof his person.” Compl. 1 7, 18.
While this claim was contained within the saomeint as the excessive force claim, claims
founded on the same transaction or occurrence may be stated in the same count, although it is not
preferred. Fed. R. Civ. P. 10. Accordingly, ptdfrproperly pleaded hisnlawful entry claim.

Government intrusion into a home, includtagmake an arrest, without a warrant is
presumptively unconstitutiongPayton v. New Yorkd45 U.S. 573 (1980). However, police may
enter a home without a warrant whexigent circumstances exigtnited States v. MacDonald,
916 F.2d 766, 769 (2d Cir. 199@n(bang. Exigent circumstances are established when police
officers are “confronted by dargent need’ to render aidid. (citations omitted), “to a person
whom they reasonably believe to be istdiss and in need of that assistantefney v.
Davidson,133 F.3d 189, 196 (2d Cir. 1998). Domestic disp have a particularly “combustible
nature” which provides “great latitude to an ofi’'s belief that warrantless entry was justified
by exigent circumstances when the officer hdastantial reason to belie that one of the
parties to the dispute was in dangdiigrney,133 F.3d at 197. However, in establishing exigent
circumstances, police may not rely soletyan “anonymous and uncorroborated 911 call to

justify a warrantless entry into a private dwellingérman v. City of New YorR61 F.3d 229,



238 (2d Cir. 2001). On the other hand, an anamnysr11 call can create exigent circumstances
where the caller “described annmediate and deadly threattwdrm to which she herself was
being exposed at that location[,] . . . and where the address from which the call was placed was
verified.” Anthony v. City of N.Y339 F.3d 129, 136-37 (2d Cir. 2003).

It is undisputed that Walsh entered pldfigihome without a warrarar consent. Pl.’s
Rule 56(a)2 Stmt. 1 5 [Rec. Doc. 77]; Def. é¥és Rule 56(a)1l Stmt. 1 11-12 [Rec. Doc. 81].
However, Walsh argues that exigent circumstarmoested to justify his warrantless entry into
plaintiff's home. While hearing loud domestic dispute comin@in inside a home could create
exigent circumstances, the parties disagree hee¢ghe@hthe home was sileait the time of the
officers’ arrival. According to plaintiff, thpolice officers arrived aftehe plaintiff's argument
with his brother ended, and thus they couldhate heard any noise coming from the house.
Pl.’s Rule 56(a)2 Stmt. 1 4 [Rec. Doc. 8Christopher Roguz Dep., Pl. Ex. 1 at 85:24-86:8
[Rec. Doc. 81]. Walsh claims that when fi@dice officers arrived, they heard arguing coming
from plaintiff's home. Def. Walsh’s Rule 56@aptmt. § 12 [Rec. Doc. 77]; Def. City of New
Britain’s Rule 56(a)1 Stmt. { 12 §R. Doc. 76]. Furthermore, while it is undisputed that Walsh
and Hoskie were notified of ¢911 telephone call regarding atdrbance at the Roguz home,
Szul Dep., Pl. Ex. 5 at 28:4-16 [Rec. Doc.;84hlsh Dep., Def. Ex. Q at 49:8—-11 [Rec. Doc.
77], the record before the Court does not corgafficient evidence to establish whether or not
the telephone call upon whithe City of New Britain Police Dmartment acted in sending Walsh
and Hoskie to the Roguz home was anonynmoushcorroborated, and therefore whether the
telephone call itself demonstratasficient indicia of reliabilityto create exigent circumstances.
Based on the undisputed facts dimel entirety of the record foe the Court, Walsh has not

established exigent circumstangestifying warrantless entry intolaintiff's home. As genuine

10



disputes as to material fact remain, Walshtgtion for summary judgment as to whether Walsh
unlawfully entered plaintif§ home must be denied.

Having found that a question of fact exista@whether plaintiff'sconstitutional rights
were violated when Walsh and Hoskie entdaredRoguz home, the Court must still consider
whether Walsh is entitled to qualified immuniliywas “firmly established” as of June 4, 2007
that “police officers need either a warrant aslble cause plus exigent circumstances in order
to make a lawful entry into a homeSée Loria v. Gormar806 F.3d 1271, 1283 (2d Cir. 2002).

The second prong of the qualified immunityabsis asks whether “it was objectively
reasonable for [the official] at the time of theatenged action to belieyas acts were lawful.”
Taravella v. Town of Wolcot99 F.3d 129, 134 (2d Cir. 2010). A defendant “is entitled to
qgualified immunity . . . if reasotée officers could disagree aswether exigent circumstances
were present.Loria, 306 F.3d at 1287. The same factuapdies regarding the details of the
911 call and the noise coming from the house Waish and Hoskie’s arrival at the scene
prevent the Court from being able to concluaiea matter of law, that it was objectively
reasonable for Walsh to believe that his actiwase lawful at the time he took them. Walsh'’s
motion for summary judgment foualified immunity for unlawful etny must therefore also be
denied.

C. False Arrest

Plaintiff alleges that hisreest was unlawful becausentas not supported by probable
cause and because Walsh entered his home & hime without a warrardr a justification. In
analyzing claims for false arrdstought under section 1983 to viodie plaintiff's right to be
free from unreasonable seizure, fedemlrts look to relevant state lal@avis v. RodrigueZ364

F.3d 424, 433 (2d Cir. 2004) (examining Connectiaut to assess a plaintiff's false arrest

11



claim); Russo v. City of Bridgepo79 F.3d 196, 203 (2d Cir. 2007). Under Connecticut state
law, “[flalse imprisonment, or false arresttli® unlawful restraint by ongerson of the physical
liberty of another.'Green v. Donroe]l86 Conn. 265, 267 (1982).

An arrest made without probable cagsa establish a false arrest clafdaldarola v.
Calabrese298 F.3d 156, 161 (2d Cir. 2002yeyant v. Okst,01 F.3d 845, 852 (2d Cir. 1996).
Probable cause to arrest exists when thesting officer has “knoledge or reasonably
trustworthy information of facts and circumstas that are sufficiend warrant a person of
reasonable caution in the belief that the person to be arrested has committed or is committing a
crime . .. ."Walczyk v. Rip496 F.3d 139, 156 (2d Cir. 2007) (quothgyant, 101 F.3d at
852)3

Walsh argues that he had probable cause¢stgplaintiff for disorderly conduct. The
statute criminalizing disorderly conduct statesalevant part: “A person is guilty of disorderly
conduct when, with intent to cause inconvenieao@oyance or alarm, oecklessly creating a
risk thereof, such person: Engages in fightingnhariolent, tumultuousr threatening behavior;
or by offensive or disorderly conduct, annoysmerferes with another person; or makes
unreasonable noise . . . .” Conn. Gen. Stat. Ann. § 53a-182 (West 2012).

Based on the standard for prbbmcause set out above ahd undisputed facts set out
hereinafter, the Court colucles that there was probable causertest the plaintiff. “It has long
been recognized that, where there is no dispute abat facts were relied on to demonstrate

probable cause, the existerafgrobable cause is a qties of law for the court.Walczyk 496

2 Plaintiff brought a claim for falsarrest and false imprisonment. Compl. { 20. Under Connecticut state law,
the law for false arrest and false imprisonment is idenftizdso 479 F.3d at 204.

3Connecticut state law authorizes police officers to arrest an individual without a warrant “when the person is
taken or apprehended in the act or on the speedy iafmmof others.” Conn. Gen. Stat. Ann. § 54-1f (West
2011).

12



F.3d at 157. While the jury is to reseleontests “[w]here parties dispwibat facts were known
to police officers at the time andividual was arrested, . . Moreno v. City of New Haven Dep’t
of Police Servs604 F. Supp. 2d 364, 372 (D. Conn. 2009), Walsh’s undisputed knowledge
provided the requisite probable sauhere. It is undisputed thaere was a 911 telephone call
that reported an argument and that plaintiidl &is brother Mark Roguz had a loud disagreement
during which plaintiff knocked over at least guiece of furniture—an argument that they
reported to the police officers uporetbfficers’ arrival. Based on the admitted facts, a jury of
reasonable persons would not haveroper basis to concludeathvalsh lacked probable cause
when he arrested pi#iff for violating Conrecticut General Statuteection 53a-182 prohibiting
disorderly conduct.

Plaintiff alternatively arguethat his arrest was unlawfbecause of Walsh’s warrantless
entry into his home, regardless of the exiséeof probable causender Connecticut law, a
claim for false arrest may be established based on a warrantless hom8auest. City of
Hartford, No. 07-CV-1375, 2010 WL 4429697, at *8 n.5 (D. Conn. Oct. 29, 2@&8)Green v.
Donroe,440 A.2d 973, 974 (Conn. 1988erry v. Loiseaubl14 A.2d 414, 432 (Conn. 1992);
Rolon v. MurrayNo. CV000434590S, 2002 WL 31819065, at *6 (Conn. Super. Ct. Nov. 26,
2005);accordBurke v. Cicero Police DeptNo. 07-CV-624, 2011 WL 1232107 (N.D.N.Y. Mar.
30, 2011);Durney v. City of N.YNo. 91-CV-3959, 1996 WL 1057148, at *7 (E.D.N.Y. Oct. 25,
1996) (citingRuggiero v. Krzeminsk®28 F.2d 558 (2d Cir. 1991)pzinanka v. County of
Suffolk,932 F. Supp. 59 (E.D.N.Y. 1996). Police offis need either a warrant, or probable
cause plus exigent circumstancesgmter a home to make an arréstria v. Gorman 306 F.3d
1271, 1283 (2d Cir. 2002) (citirigirk v. Louisiana 536 U.S. 635 (2002) (per curiam)). As set

out above, there are genuine issoesaterial fact that precludbe Court from being able to
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enter summary judgment on the issue of unlawftryesr qualified immurty for unlawful entry.
Therefore, summary judgment must be demigdo plaintiff's false arrest claim.
D. State Law Claims

Plaintiff also brings Connectit state law claims against Wgh for “intentional” assault
and battery; “wanton, willful, malious” assault and battery; “niegent assault and battery”; and
negligent infliction of emotiorladistress. Walsh argues summary judgment must be granted on
these claims, first because he is entitled to governmental immunity @Qadeecticut state law,
and alternatively because he was justified in his use of force.

1. Governmental Immunity

Under Connecticut common law, a “municipal employee . . . has a qualified immunity in
the performance of a governmental duty, but he bealyable if he misperfons a ministerial act,
as opposed to a discretionary a€dlon v. City of New Have@58 A.2d 900, 902 (Conn. 2000)
(internal quotations and cttans omitted). The operation of a police department is a
discretionary actsee Gordon v. Bridgeport Housing Autbd4 A.2d 1185, 1189-90 (Conn.
1988), and this includes the actions of a depent’s officers whemonducting an arrest.
Castorina v. StewartCV 950324487, 1998 WL 309393 (Conn. Super. Ct. June 3, 1998).
However, there are three exceptions to governahémmunity for discréonary acts: “first,
where the circumstances make it apparent to thicpafficer that his or her failure to act would
be likely to subject an identifide person to imminent harmesond, where a statute specifically
provides for a cause of action against a municipalitsnunicipal official for failure to enforce
certain laws; and third, where the alleged aotslire malice, wantonness or intent to injure,

rather than negligenceEvon v. Andrews59 A.2d 1131, 1134 (Conn. 1989).

14



Plaintiff's assault and battery claim will nlo¢ barred by governmental immunity if the
jury that hears this case finds that an assadtbattery occurred andatht involved malice,
wantonness, or intent to injure as it will falithin the governmental immunity exception for
malicious, wanton, or intentionatts. Plaintiff also argues gamenental immunity does not bar
his claims based in negligence—assault and tyaifdound to be satisfied by negligence, and
negligent infliction of emotional distress—besatthe “imminent harm” exception applies.

While plaintiff's state law claims for negligent assault and battery and negligent infliction
of emotional distress do fall into the gedeyavernmental immunity for negligence, the
imminent harm exception applies. The imnmhkarm exception can apply in the excessive
force context where the harim an identifiable person is so imminieas to create a duty of care.
Belanger v. City of Hartford578 F. Supp. 2d 360, 367 (D. Conn. 2008) (finding imminent harm
exception applicable in case where pobticer struck individual with baton)Carey v.

Maloney 480 F. Supp. 2d 548, 560 (D. Conn. 20@inding imminent harm exception
applicable in case where police offisersed pepper spray on individudigylor v. City of
Middletown 436 F. Supp. 2d 377, 388 (D. Conn. 200&eney v. City of New Londalo6 F.
Supp. 2d 190, 202 (D. Conn. 2002). Here, plaintiff wakearly identifiable idividual to Walsh,
and it is undisputed that Walsh posefully hit and swung his batong@aintiff. Plaintiff was put
at risk of imminent harm frovalsh’s hits and baton swings.

Based on the undisputed facts dimel entirety of the recotoefore the Court, Walsh is
not entitled, at the summary judgnt stage, to governmental imniyrfor the claims of assault
and battery or negligent inflicth of emotional distress as aué of the exceptions to the

immunity doctrine.
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2. Reasonableness of Walsh’s Actions Reldao Plaintiff'sState Law Claims

To make out a Connecticut state law claimrfegligent infliction of emotional distress,
plaintiff must show “(1) thelefendant’s conduct created anmeasonable risk of causing the
plaintiff emotional distress; (2) ¢hplaintiff's distress was foresable; (3) the emotional distress
was severe enough that it mighsué in illness or bodily harpand (4) the defendant's conduct
was the cause of the plaintiff's distres€4rrol v. Allstate Ins. Co815 A.2d 119, 126 (Conn.
2003). Walsh asserts he is entitled to summastgment on the claim afegligent infliction of
emotional distress because his actions wer@nade and lawful due forobable cause. While
probable cause for an arrest @ayrole in the analysis ofdlveasonableness of a defendant’s
actions and could be a complete defensertegiigent infliction of emotional distress claim
based solely on false arrest, given the rebefdre the Court, it cannot provide a complete
defense in this case at the sumynjadgment stage. Plaintiffsegligent infliction of emotional
distress claim also includes the allegations supyphis excessive force claim. “The courts
have determined that use of excessive forcalso.can state a claim for negligent infliction of
emotional distress.Ochoa v. City of W. Have08-0024 DJS, 2011 WL 3267705 (D. Conn. July
29, 2011). As set out above, genuine issues ofrrabtact exist as téhe reasonableness of
Walsh'’s actions related to hiseusf force against plaintiff.

Walsh also asserts he igiled to summary judgment dhe claims of assault and

battery and negligent infliction of emotional dissebecause his actions were reasonable and

* Plaintiff has alleged three separatints for assault and battery: negligent, intentional, and willful and

wanton. In Connecticut, “an actionable assault and battery may be one committed willfully or voluntarily, and
therefore intentionally, or one done under circumstances showing a reckless disregard of consequences; it may
also be one committed negligentlKfause v. Bridgeport Hosp169 Conn. 1, 8-9, 362 A.2d 802, 806 (1975)

(citing Alteiri v. Colassp168 Conn. 329, 362 A.2d 798 (197B)sso v. Porgal41l Conn. 706, 708-09, 109

A.2d 585 (1954)). Therefore, the court will adsball three assault and battery claims together.
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justified pursuant to ConnecticGteneral Statute section 53a21® section 53a-2avhich allow
for the reasonable use of force undetaiarcircumstances. The Court concludaapra that
genuine issues of disputed material fact remagarding the reasonabkss of the force applied
to plaintiff by Walsh. Walsh’s motofor summary judgment as it réda to plaintiff's claims of
assault and battery and negligenfliction of emotional distres must therefore be denied.
3. Plaintiff’'s Indemnification Clans Against Walsh, Individually

Plaintiff improperly bringsndemnification claims againgtalsh individually, which in
essence seek to have him indemnify himselhie alleged wanton, willll, malicious assault
and battery, negligent assault dattery, false arrest, negligentliction of emotional distress,
and for plaintiff's claim agairighe City of New Britain unde¥lonell, 436 U.S. 658. To the
extent that plaintiff's complaint seeks imdeity from Walsh, summary judgment will be
granted. The Connecticut indemnification staf@onnecticut General Statute Section 7-465,
requires municipalities to indemnify employeesdertain damages to third parties for which an
employee may be liable, and not for employeaademnify themselves to pay damages to third
parties. Plaintiff's claims for indemnification a@igst Walsh are not legally tenable and fail as a

matter of law.

A person is justified in using reasonable physicatéoupon another person to defend himself or a third
person from what he reasonably bediev¥o be the use or imminent use of physical force, and he may use such
degree of force which he reasonably believes toelsessary for such purpose.” Conn. Gen. Stat. Ann. § 53a-
19 (West 2010).

® “Except as provided in subsection (a) of this section, a peace officer, special policeman appointed under
section 29-18b, motor vehicle inspector designated under section 14-8 and certified pursuant to section 7-294d
or authorized official of the Department of Correctioritar Board of Pardons and Paroles is justified in using
physical force upon another person when and to the extent that he or she reasonably believes such to be
necessary to: (1) Effect an arrest or prevent thepedtam custody of a persorham he or she reasonably

believes to have committed an offense, unless he or she knows that the arrest or custody is unauthorized.”
Conn. Gen. Stat. Ann. 8 53a-22 (West 2010).
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E. Plaintiff's Claims Againtsthe City of New Britain
1. Plaintiff's Indemnification Clans Pursuant to Connectid@deneral Statute Section 7-465

Connecticut General Statute section 7/4@5uiresmunicipalitie§ to indemnify
employees for liability imposed for violation$ civil rights and damages as long as the
employee “was acting in the performance ofdusies and within the spe of his employment”
and the injury “was not the result of any willlml wanton act . . . .” Plaintiff brings two claims
for indemnification against the City: 1) propefty his claims against Walsh, and 2) improperly
against the City for his alms against the City.

Of plaintiff's two claims, only the first claa seeking indemnity for his claims against
Walsh for assault and battery, excessive fanoggwful entry, falsarrest, and negligent
infliction of emotional distress is tenable un@mnecticut law. Plaintiff's second claim seeking
indemnification from the City for hislonell claim against the Citfor the violation of a
federally protected right that was caused by a mpai policy, practice, or custom is not legally
tenable and fails as a matter of law. For a ipality to be required to pay indemnity under
section 7-465, liability mst first be found against that municipalitgmployeeMyers v. City of

Hartford, 853 A.2d 621 (Conn. 2004). As plaintiff seékdemnification from the City for his

" The statute provides in relevant part: “Any town, city or borough . . . shall pay on behalf of any employee of
such municipality . . . all sums which such employee becomes obligated to pay by reason of the liability
imposed upon such employee by law for damages awarded for infringement of any person'’s civil rights or for
physical damages to person or property . . . if the employee, at the time of the occurrence, accident, physical
injury or damages complained of, was acting in the performance of his duties and within the scope of his
employment, and if such occurrence, accident, physical injury or damage was not the result of any wilful or
wanton act of such employee in the discharge of such duty.” Conn. Gen. Stat. Ann. § 7-465 (West 2012).

8 “[T]he general rule developed in our case law is that a municipality is immune from liability for negligence

unless the legislature has enacted a statute abrogating that immunity. The legislature has acted to limit
governmental immunity in certain circumstances. For example, . . . the legislature has provided for
indemnification by municipalities of municipal officeesyents or employees who incur liability for certain of
their official conduct. See General Statutes 88 7-465 .Willlams v. City of New Have@07 A.2d 1251,
1253 (Conn. 1998).
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Monell claim against the City itself, rather thahone of the City’s municipal employees,
summary judgment must be grantedathat claim as a matter of law.

Plaintiff asserts claims agairthe City of New Britain cailhg for the City to pay any
amount that Walsh becomes obligated to pay because of liability imposed on Walsh for civil
rights violations or damages. These claims appgrunder Connecticut law as they seek to have
a municipality pay on behalf of its employiee the employee’s liability. The City of New
Britain argues that it is entitleto summary judgment on the imdeification claims for assault
and battery, excessive force, and false arrestisedaargues that eachderlying liability claim
requires willful or wanton act @cts. Genuine issues of material fact exist as to whether
defendant Walsh’s actions werellful or wanton. As summary judgent will be denied as to
each of these claims for which the City of NBvitain might be required to indemnify Walsh if
he were to be found by the jury to be liable hoit to have acted willily or wantonly and the
exceptions to governmental immunity applynsoary judgment for the City of New Britain
must be denied as to these claims.

The City of New Britain concedes that dud be required to indemnify plaintiff for the
claims asserted against defendant Walsh butibtiipse claims are due to negligence and not
willful or wanton acts, but assettsat in that event, Walsh éntitled to governmental immunity.
It is correct that if defendant Walsh is entitl® governmental immuty for the negligence
claims, the corresponding indemnification claiagminst the City wouldecome moot. As the
Court has previously concluded in Section Ill.3sdpra Walsh is not entitled at the summary
judgment stage to governmental immunity faiptiff's negligence claims due to possible

application of the imminent harm exception. Theref as summary judgment will be denied as
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to the negligence claims, summary judgmenstalso be denied as to the corresponding
indemnity claims against the City.
2. Plaintiff's Federal Law Excessive Force Claim Against the City of New Britain

A municipality cannot be held liable urrdgection 1983 for its employees’ conduct under
a theory ofrespondeat superioReynolds v. Giuliani506 F.3d 183, 190-91 (2d Cir. 2007).
However, undeMonell v. Department of Social Servicd86 U.S. 658 (1978), a municipality
can be held liable under section 1983 fopitficy, custom, or @ctice that causes the
deprivation of a constitutional right. Plaintiff premisedvksnell claim against the City of New
Britain on three separate theories.

Plaintiff first asserts that the City of New Biitds liable for failing to train its officers.
“A municipality’s culpability for a deprivation aights is at its most tenuous where a claim turns
on a failure to train . . . . To satisfy [section 19&Bmunicipality’s failure to train its employees
in a relevant respect must amount to deliberate indifference to the rights of persons with whom
the [untrained employees] come into contaCohnick v. Thompsei31 S. Ct. 1350, 1359-60
(2011) (internal quotation marks omitted; secolteration in original). Plaintiff has produced
some testimonial evidence oftlraining that the City of New Britain provides its officers
regarding baton use. For example, officersluding Walsh, receive baton training, which
includes explanation of the risk of bodily harm accompanyirikjrsg different “zones” of the
body as well as practice simulations usingliaton. Steck Dep., Pl. Ex. 2 at 84:3-21; Tuttle
Dep., Pl. Ex. 11 at 7:8-8:9 [Rec. Doc. 82]. \WWMWalsh did not receive a specific lesson
regarding baton use on a handcuffed person, Beramed on when force should be used on a
handcuffed person, which included discussiobaibn use. Walsh Dep., Def. Ex. Q at 41:3—

46:8. Plaintiff fails to dege any inadequacies with thaditring or any theory as to how a
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training deficiency caused Walsh to use excedsirae against him. In fact, plaintiff produced
testimonial evidence that defendant Walsh’®batse violated the training on use of force.

Tuttle Dep., PI. Ex. 11 at 7:8-10:7 [Rec. Doc. &&intiff has not, as ieequired to proceed
beyond summary judgment, “identif[ied] a specific deficiency in the city’s training program and
establish[ed] that that deficiency is closely tethato the ultimate injury, such that it actually
caused the constitutional deprivatio@Kin v. Vill. of Cornwall-On-Hudson Police Depb.77

F.3d 415, 440 (2d Cir. 2009) (alterations in original). As such, plainiffésell claim based on

a failure to train cannaurvive summary judgment.

Plaintiff also asserts that the City of NewitBin is liable for his claimed injuries and
damages because the City failedtpervise its officers. “[Ajovernment supervisor who fails
to take obvious steps to prevent manifesaonduct is subject to suit under 8 1983 in certain,
limited circumstancesReynolds506 F.3d at 192. Plaintiff Bgproduced some testimonial
evidence of the supervas of officers—for example, that W& should have called a supervisor
to the scene when substantial force was used,Rlile 56(a)2 Stmt. § 65 [Rec. Doc. 82], and
that when plaintiff arrived at the police sten and Walsh'’s supervisors saw the extent of
plaintiff's injuries and heardefendant Walsh'’s report ofdlevents, they initiated an
investigation into thevents that night. Steck Dep., Pl. Ex. 2, at 26:9-36:12 [Rec. Doc. 82];
Saccente Dep., Pl. Ex. 13 at 17:1-24:19 [Rec. Doc. Bajvever, plaintifffails to allege any
deficiencies with that supervisi or lack thereof, or how arof the alleged deficiencies in
supervision caused his adsel ultimate injury and damages. Plaintifffnell claim based on a
failure to supervise on the recorddre the Court has no basis in fact.

Plaintiff also asserts that the City of New Britain is liable uidenell because the City

failed to adequately and prapeinvestigate citizen complaints of police misconduct.

21



“Deliberate indifference to claimsf such civil righs violations—tantamourtb a custom or
policy sufficient to support municipal lidity under 8 1983—maype inferred from a
municipality’s lack of appropate response to repeated cdanpts of such violations.Jackler v.
Byrne 658 F.3d 225, 236 (2d Cir. 2011). Based on thertebefore the Court, there is not a
soupcorof evidence that the City of New Britainl&d to properly investigate citizen complaints
of police misconduct, thus there is no evicketo infer that the City of New Britain
demonstrated “[d]eliberate indifference to claiofisuch civil rights vicktions—tantamount to a
custom or policy sufficient to suppartunicipal liability under § 1983.Jackler, 658 F.3d at
236. PlaintiffsMonell claim based on failure to investigate the record before the Court has no
basis in fact.

The City of New Britain’s motion for summary judgment on plaintiMenell claim for
failure to train, failure to supervise, and failtoeinvestigate will be granted in its entirety.
IV. Conclusion

Jeffrey Walsh’s Motion for Summary Judgmé@Rec. Doc. 77] on plaintiff's federal law
excessive force, unlawful entry, and false arrest claims and plaintiff's Connecticut state law
assault and battery and negligent infoctiof emotional distress claims will BREENIED; and
summary judgment will bL&ERANTED on plaintiff's indemnification claims on the wanton,
willful, malicious assault and battery, negligent assault and battery, false arrest, and negligent
infliction of emotional distress claims against Walsh and oMieisell claim against the City of
New Britainfor failure to train, failure to supese, and failure to investigate.

The City of New Britain’s Motion for Summary Judgment [Rec. Doc. 76] will be
DENIED as to plaintiff's state indemnification claims on the excessive force, unlawful entry,

false arrest, negligent infliction of emotional désts, and assault and battery claims against the
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City of New Britain andvill be GRANTED as to plaintiff sMonell claim for failure to train,
failure to supervise, and failure to investigatel plaintiff's state indanification claim based on

theMonell claim.

TuckerL. Melangon |
UnitedStateDistrict Judge
December 5, 2012
Bridgeport, CT
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