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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

______________________________________________________________ X
Christopher Roguz,
Plaintiff, MEMORANDUM RULING ON THE
PARTIES’ MOTIONS IN LIMINE
-against-

Case No. 09-1052 (TLM)
Jeffrey Walsh and City of New Britain,

April 5,2013

Defendants,

______________________________________________________________ X

THE DECISION OF THE COURT

Plaintiff Christopher Roguz bught this action against defants Jeffrey Walsh and the
City of New Britain. Plaintiff alleges claims amst Walsh for false arrest, unlawful entry, and
excessive force under the Fourth Amendnaemt 42 U.S.C. § 1983. He additionally alleges
Connecticut state law claims against Walshasault and battery anegligent infliction of
emotional distress. Finally, heibgs indemnification claims ainst the City of New Britain.

For a detailed history of thaleged facts of the June 4, 2007 incident from each party’s
perspective, see the Court’'s memorandulngwon summary judgment. [Rec. Doc. 138Bhguz
v. Walsh 09-1052, 2012 WL 6049580 (D. Conn. Dec. 5, 2012).

In anticipation of trial, plaintiff Roguand defendant Walsh brought numerous motions

in limine to preclude certain evidence. Pldfrdeeks to preclude evidence of: 1) plaintiff's

! In the summary judgment ruling, the Court disseid the following of plaintiff's claims against
the City of New Britain: aMonell claim for failure to train, failure to supervise, and failure to
investigate and a claim for indemnificati under Connecticut state law based orMbaell

claim. [Rec. Doc. 135]. Additiotig, the following of plaintiff's claims against Walsh were
dismissed: indemnification claims on the wamtwillful, malicious assault and battery,
negligent assault and battery, &abkrest, and negligent inflictiaf emotional distress claims
against Walsh and on tivdonell claim against the City of New Britain for failure to train, failure
to supervise, and failure to investigdte.
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interactions with emergency medical personnirahe incident with Walsh concluded [Rec.
Docs. 106, 108, 109]; 2) plaintiff's criminal history [Rec. Docs. 106, 107, 110, 111, 112, 113,
114, 115]; 3) certain testimony frodefendant Walsh'’s proposedpert withess Daniel Wick
[Rec. Doc. 107]; and 4) plaiff’s arrest related to the 200icident [Rec. Doc. 116, 117].

Defendant Walsh seeks to preclude tHe¥ang evidence: 1) Walsh’s arrest and
criminal prosecution [Rec. Doc. 100]; 2) plaifi proposed expert Dr. H. Wayne Carver’s
report and testimony regarding the causation ahpff's abdominal injury [Rec. Doc. 101]; 3)
opinion evidence from New Britain Police Depaeint employees regarding whether the force
used by Walsh was unreasonable, criminal poistituted a terminable offense [Rec. Doc. 102];
4) evidence of the dismissal oftleriminal charges against plafhfRec. Doc. 103]; 5) evidence
of the policies or guidelines dfie City of New Britain Police Dmartment [Rec. Doc. 104]; 6)
evidence of Walsh’s departure from the CityN=w Britain Police Department [Rec. Doc. 105];
and 7) evidence of the City of New Britain Police Department’s investigation of Walsh’s conduct
during the 2007 inciderjRec. Doc. 118].

For the reasons that follow, the Court wilagt, deny, grant in parand deny in part the
parties’ motions.

l. Standard for Assessing Relevant Bdence in an Excessive Force Claim

Plaintiff's excessive force claim is governed by the Fourth Amendment’s “objective
reasonableness” standa@taham v. Connor490 U.S. 386, 388 (1989). Determining whether
the force used was reasonable “requires a ddvafancing of the nature and quality of the
intrusion on the individual’&ourth Amendment interessagainst the countervailing
governmental interests at stakkl’ at 396 (quotations and citations omitted). The assessment

involves consideration of the facts and cirstmmces confronting thafficer, including the



severity of the crime at issue, whether the sugpestd an immediate threat to the officers or
others, and whether the suspeess resisting arrestr attempting to fleéo evade arresGraham
490 U.S. at 396. Reasonableness is judged “frenpénspective of a reasonable officer on the
scene, rather than with the 20/vision of hindsight,” while comdering that “police officers are
often forced to make split-second judgments-einumstances that are tense, uncertain and
rapidly evolving—about the amount of force tigahecessary in a particular situatiotd’ at
397.

. Plaintiff's Interactions with Emergency Medical Personnel

Plaintiff moved to precludthe testimony and other related evidence of Craig Nolan and

Alexander Hilliard of New Britain Emergency Migal Services (“the paramedics”) regarding
certain aspects of their interact®with plaintiff. On June 4, 2007, Nolan and Hilliard went, as
paramedics, to Torkom Drive tcett plaintiff's injuries and to k& him to the hospital. Plaintiff
seeks to preclude the paramedics’ testimonyrdaga his spitting, the need to place a mask on
him as a result of his behavior, and any opinestimony regarding whether they believed he
was intoxicated. [Rec. Doc. 106]. He also seeksreclude two New Brdtin Police Reports that
document interviews with Nolan and Hilliard and the statements that Nolan and Hilliard gave to
the New Britain Police Department. [Rec. Doc. 108} seeks redaction of references of his
abusive behavior and spitting from the New Britain EMS RepahrEinally, plaintiff moves to
preclude Walsh’s expert Daniel Wick fromti§sng about his interactions with Nolan and
Hilliard. [Rec. Doc. 107]. Plaintiff argues thidtose aspects of the paramedics’ testimony,
statements, and reports would amount to inmiesible character evidence under Rule 404 and
would be unfairly prejudicial under Rule 403 duedtte similarities beteen Nolan and Hilliard’s

allegations regarding plaintiff’'s actions thg his treatment and transport and Walsh'’s



allegations regarding plaintiff's aions during the incident thadak place earlier in the night and
that are at the center of this litigation.

Defendant Walsh presents one argumentvorfaf admission of Nolan’s and Hilliard’s
allegations regarding plaintiff’'s actions: Thestimony is admissible as personal observations
of a lay witness. [Rec. Doc. 128While it is true that the pameedics’ proffered testimony about
their observations of plaintiff does not run afofiRule 701’s requirement that lay testimony
must be “rationally based on the withess’scpgtion,” defendant Walsh’s argument does not
address plaintiff's Rie 403 and 404 objections.

The City of New Britain argugethat the testimony and repoof the paramedics are
“relevant to understanding what the [sic] defant Walsh was confronted with when he
responded to this call for poliservice.” [Rec. Doc. 120]. Thearamedics arrived after the
incident at the center of thigigation ended: Plaintiff does nallege that any excessive force
occurred after the paramedics arrived at the sd¢eran excessive force case, “[t]he question is
whether the officers’ actions are ‘objectively reaable’ in light of thdfacts and circumstances
confronting them . . . .Bryant v. City of New York04 F.3d 128, 136 (2d Cir. 2005) (internal
citations omitted). The paramedics were not@néso observe the facts and circumstances that
confronted defendant Walsh. Events that occlaféer the alleged use of excessive force took
place, including after Walsh left plaintiff's pexsce, are not probative of the reasonableness of
Walsh'’s decisions made before the paramedics arr&eel Salim v. Proul®3 F.3d 86, 92 (2d
Cir. 1996) (“The reasonableness inquirypéieds only upon the officer's knowledge of
circumstances immediately prior to and atriin@ment he made the split-second decision to

employ deadly force.”). Therefore, the parameditservations regarding the plaintiff's spitting



and other behavior are not relevant evidenddefacts and circumstances that confronted
Walsh when he made the decision to use force.

The City asserts that the testimony and repafrtee paramedics are relevant to what
defendant Walsh observed and areewatience of specific acts usedprove character in order
to show that on a particular occasion the pitiiatted in accordanceithh that character in
contravention of Rule 404(b). Ru404(b) prowes that:

Evidence of a crime, wrong, or other act is adtnissible to prove a person’s character in

order to show that on a particular ocoasihe person acted in accordance with the

character. This evidence may be admisditmenother purpose, such as proving motive,
opportunity, intent, preparation, plan, knowledge, identity, absencestdkaj or lack of
accident.

Fed. R. Evid. 404.

While the City asserts thasiproposed use of the evidence does not violate Rule 404(b),
the City’s explanation of itproposed use is precisely as impermissible character evidence:
Evidence of Roguz’s actions after the incideripeestablish what defendant Walsh experienced
when he arrived, or, in other words, that Rogaxsons after the incident prove that he acted
similarly during the incident. Bg&tence of Roguz’s behavior aftihe alleged excessive force
occurred is not admissible as character evidempeove propensity to act in accordance with
that character. Because the @ride of the paramedics’ allegats that plaintiff spit and was
abusive during their interactions with him has Ibeen offered to prove anything other than the

plaintiff's bad character, Rule 404(b) bars seefdence. No reference these aspects of the

plaintiff's behavior aftethe alleged excessive force occurred may be made.

% The Court notes that neither Walsh nor the Gftiew Britain have argued that any of the
evidence in this case could be used for arthefother purposes laid out by Rule 404(b) as
exceptions to the general prohibition agaotsracter evidence used to prove propensity.

5



However, the paramedics’ observationplaiintiff and their belief, based on those
observations, as to whether pl#intvas intoxicated are relevatd the facts and circumstances
that confronted Walsh because plaintiff's intotica at the time of the paramedics’ arrival is
reasonably related to his levelinfoxication shortly before thearrival during his interactions
with Walsh. A person who has personal knowledgenfobservation is competent to testify as to
whether an individual is intoxicateBeeFed. R. Evid. 703 Testimony regarding plaintiff's
spitting or his “abusive” behavior may thenreéevant to the paramexdi’ observations of his
intoxication. While the paramedics’ belief thpdaintiff was intoxicatd because they observed
his spitting or abusive behavioray be relevant to somethindghet than propensity to act in
accordance with character, itssll not admissible under the Rud@3 analysis. Rule 403 allows
the exclusion of evidence if its probative \als substantially outvighed by the danger of
unfair prejudice. Plaintiff's aatins during his encounter withetlparamedics, while having some
relevance to his intoxication, are nonetheleagimissible because themdger of unfair prejudice
substantially outweighs any probatdivalue the testimony might haielight of the nature of the
positions taken by Roguz and by Walsh regareithgt occurred during their earlier encounter.
For the same reason, the police reports, sworars&tts by Nolan and Hilliard given to the New
Britain Police Department, and the New Bnt&MS Prehospital Care Summary are not
admissible as evidence of plaintiff'shmevior during his etounter with Walsh.

[l. Plaintiff's Crim inal History

Plaintiff moved to preclude testimonygarding and evidence of his arrests and

convictions arising from indeents unrelated to thisitjation. [Rec. Docs. 106, 107, 110, 111,

112, 113, 114, 115]. He seeks to preclude evidensi @irrests and one nolo contendere: 1) an

% Rule 701 allows a lay witness to give testig “rationally based on éhwitness’s perception.”
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August 26, 2009 arrest for disorderly condua assault; 2) an August 27, 2009 arrest for
disorderly conduct, criminal mischief and a notmtendere for breach of peace; 3) an October
24, 2009 arrest for assault on police, breach of peasault, and failure to provide fingerprints;
4) an October 24, 2009 arrest for violation of pobitve order; 5) a Deaaber 19, 2010 arrest for
interfering with an officer, violabn of a protective order, and faikito appear; and 6) an April
10, 2012 arrest for disorderly conduct and intanfewith an officer. Rdintiff argues that any
reference to or evidence ofetbe arrests and the nolo comtere should be precluded under
Rules 403 and 404(b) and are inadmissible for impeachment purposes under Rules 608 and 609.
Walsh objected to plaintiff'snotion and framed his objectiomterms of the evidence’s
admissibility for impeachment purposes. [Rec. Doc. 128].

Because all of the arressaind the nolo contendere occuragigr the incident at the center
of this litigation, they are not relevant evidemdehe facts and circumstances that confronted
Walsh on June 4, 2007. The arrests and the moitendere are additionally not admissible as
other acts or wrongs to show that plaintiff lmasertain predisposition that he acted consistent
with during the event in qséon. Fed. R. Evid. 404(8).

Plaintiff additionally asserts that the arrests not admissible as impeachment evidence.
Rule 609(a)(1) permits the introduction of evidenglated to a witnessjsrior conviction if the
prior crime was punishable by more than one yearison. However, agsts are not admissible
under Rule 609. “Arrest without more does notlanw any more than in reason, impeach the
integrity or impair the credibility of a withesMichelson v. United State835 U.S. 469, 482

(1948). Therefore, plaintiff's arsts are not admissible as impeachment evidence. Furthermore,

* The Court again notes that neither Walsh noQitg of New Britain argued that this evidence
is admissible for any permissible use under 404(b).

7



plaintiff’'s nolo contendere wasot punishable by more than oyear in prison and is also
inadmissible as impeachment evidence.

Walsh responds by arguing that the chargee still pending and could become felony
convictions admissible to impeach plaintiff'sachcter for truthfulness under Rules 608 and 609.
Under Rule 609(a)(1)the admissibility of convictions fahe purpose of attacking character for
truthfulness is subject to the RW03 balancing test. Rule 40Bavs the exclusion of relevant
evidence if the probative value is substantialljweighed by the dangef unfair prejudice. The
Court will consider the adissibility of plaintiff's criminalrecord should any of his previous
arrests result in felony convictions prior to the commencement of trial and upon the motion being
reurged. However, the Court notes the stidwdihood of a finding of unfair prejudice under
the Rule 403 balancing test for the arrests in question, many of which were for similar conduct
and offenses as the June 4, 2007 event at theragfthis litigation. The Second Circuit has
cautioned that where the conviction is for the saffense, “[tjhe potential for prejudice . . . is
greatly enhancedUnited States v. Pu¢d53 F.2d 539, 542 (2d Cir. 1971). Accordingly,
plaintiff's motions seeking preasion of testimony regarding aegidence of his arrests and
convictions arising from incidents unrtdd to this litigation will be granted.

V. Plaintiff's Arrest and Dismissal of the Charges Related to the 2007 Incident

Plaintiff seeks to preclude evidence of hrrest stemming from the incident underlying
this litigation [Rec. Doc. 116hnd defendant Walsh seeks to puelel evidence of the dismissal
of those charges [Rec. Doc. 103]. The fact that plaintiff was arregiéadrily relevant to his

excessive force claim. l@raham v. Conngrthe Supreme Court held that the reasonableness

> Walsh does not argue that any of the arrssisuld they result in convictions, would be
admissible to impeach character for truthkds as crimes involving dishonesty or false
statements under Rule 609(a)(2).



analysis for excessive force cases under the Fourth Amendment “requafes atdention to the
facts and circumstances of each particular gaskiding the severity of the crime at issSu90

U.S. 386, 396 (1989) (emphasis added)tharmore, the Second Circuit appliédahamto hold

that the crime in question is relevant to evaluating the objective reasonableness of an officer’s
use of forceDavis v. RodrigueZ364 F.3d 424, 436 (2d Cir. 2004).

Walsh moved to preclude evidence of the désal of the criminal charges filed against
plaintiff. However, under Connectitlaw, favorable termination is an element of a section 1983
false arrest clainSeeMiles v. City of Hartford445 F. App'x 379, 383 (2d Cir. 2011) (citing
Roesch v. Otaroled80 F.2d 850, 853-54 (2d Cir. 1992)). They jwill be instructed in the
Court’s final jury instructions that the uncotidnal dismissal of cirges is considered a
favorable terminatiorSee Venghaus v. City of Hartfo@06CV01452 DJS, 2012 WL 1050014
(D. Conn. Mar. 27, 2012) (discussing the stattheffavorable termination requirement under
Connecticut state law and Secdidcuit precedent). The motions preclude evidence related
to plaintiff’'s 2007 arresand dismissal of the charges for white was arrested will be denied.

V. Expert Testimony of Dr. H. Wayne Carver

Defendant Walsh’s Motion in Limine ari@aubertmotion requests the preclusion of the
testimony and the October 29, 2Q@port of plaintiff's proposedxpert witness Dr. H. Wayne
Carver, Chief Medical Examiner of the StateCafnnecticut, regardintpe causation of the
plaintiff's abdominal injury. [Rec. Doc. 101]The City of New Britain objects to Walsh’s
motion [Rec. Doc. 122], as does plaintiff [RBxc. 129]. Dr. Carver reviewed photographs of
plaintiff's abdominal wound, photographs of ttestraint and safety devices used in an
ambulance, and a sample police baton to forrm@nion as to whethgalaintiff's “abdominal

injury [was] consistent with the restraint/sgfeevices on the ambulancansport cart or . . .



with a wound from a [collapsible] police loat. . . .” [Rec. Doc. 101]. Based on the
photographs, Dr. Carver analyzin@ shape, location, and color of plaintiff's contusions and
wounds and compared them to the ambulance/geg and a sample police baton. His review
was not done in response to this litigation, but rather in connection with the New Britain Police
Department’s internal invesagjon of Walsh’s conduct. Walstoes not challenge Dr. Carver’s
gualifications as a medical expert. Rather, \Walggues that Dr. Carver’s testimony (1) does not
meet the reliability requirements Dhubert (2) is not based on scigrc, technical, or other
specialized knowledge, and (3) walbt assist the jury and gives an opinion as to an ultimate fact.
Pursuant to the Federal Rules of Evidemogert testimony is properly admitted where
“the expert’s scientific, technitaor other specialized knowledgell help the trier of fact to
understand the evidence or to determine a fassire;” and “the testimony is based on sufficient
facts or data; the simony is the product of reliable principles and methods; and the expert has
reliably applied the principles and methodsite facts of the case.” Fed. R. Evid. 702. To be
admissible, expert testimony mum both relevant and reliablaubert v. Merrell Dow
Pharms, 509 U.S. 579, 597 (1993paubertlisted a series of factors that, while not a
“definitive checklist or test,” may be considdrwhen determining whether proffered expert
testimony “has the required indicia of scientrédiability: whether a thory or technique had
been and could be tested, whetihéad been subjected to peeviesv, what its error rate was,
and whether scientific standards existed to gotee theory or teatique's application or
operation.”"Nimely v. City of New York14 F.3d 381, 396 (2d Cir. 2005) (quotibgubert 509
U.S. at 593-94). The test of reliability, however, is flexible, Badberts factors “neither
necessarily nor exclusively appl[ig all experts or in every cas&kuimho Tire Co., Ltd. v.

Carmichae) 526 U.S. 137, 141 (1999). In addition to detiming that a witness is qualified to
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testify as an expert and thite opinion is based on reliable data and methodology, the witness’s
testimony must “assist the trief fact.” Fed. R. Evid. 702yimely, 414 F.3d at 397.

Walsh argues that Dr. Carver’s testimony doesmeet the reliability requirements of
Daubertbecause it is not based on scientific\ktexlge or a valid scientific methodology.
Specifically, Walsh asserts that the comparigbphotographs is not a reliable methodology and
implies that this makes Dr. Carver’s opinionere speculation.” Dr. Carver’s proffered
testimony is based on scientifically-testable obsgons about the appeance of wounds and
contusions resulting &m different cause§eeKorsko v. Pizarrg2010 WL 3615021 (D. Conn.
Sept. 10, 2010) (allowing medicalpe¢t to testify about the agé contusions depicted in
photographs based on his medical training and expag). Dr. Carver tesigd at his deposition
that contusions “tend to reflettte shape of the thing thatusd them” and that cylindrical
objects commonly create a specimntusion shape and patte@arver Dep. [Rec. Doc. 129].
Cross-examination at trial is the approfgimeans for challenging Dr. Carver’s opinion.
Daubert 509 U.S. 579, 596 (1993) (“Vigorous crosssexnation, presentation of contrary
evidence, and careful instruction the burden of proof are thaditional and appropriate means
of attacking shaky but admissible evidence.”). Waldll be free to sulgct Dr. Carver’s opinion,
methodology, data, or sources to rigorousss-examination at trial.

Walsh further argues that Dr. Carver'smipn regarding whethgnaintiff's abdominal
injuries were consistent with the devices ia #mbulance cart or withcylindrical object is
inadmissible as it will not assist the jury becaiissubstitute[s] Dr. Carver’s conclusions about
the reasonableness of Officer Walsh’s actiarthiose of the jury” and wrongly “giv[es] an
opinion as to the ultimate fairt issue.” [Rec. Doc. 101]. EnSecond Circuit has held “that

expert testimony that usurps eittike role of the triggudge in instructinghe jury as to the

11



applicable law or the role of thery in applying that law to thiacts before it, by definition does
not aid the jury in making a decision; rather, itartakes to tell the jury what result to reach,
and thus attempts to substitute the expert’'s judgment for the juNiregly, 414 F.3d at 397
(internal quotations and citations omitted). On the other hand, an expgestify as to factual
conclusions, including the ultimaitesue of fact in the cas&ee United States v. Dunca&?2

F.3d 97, 102—-03 (2d Cir. 1994); Fed. R. Evid. 704¢ah opinion is not objectionable just
because it embraces an ultimate isstfeD). Carver’s proffered testimony does not involve
legal conclusions regarding thejettive reasonableness of thede used, but rather expresses
an opinion that certain shapes, colors, andtioea of wounds and contusions reflect the
causation of those wounds and contusions. Wakstgument that Dr. Carver’s testimony will
not aid the jury because it gives a legal cosioln as to reasonableness or because it wrongly
goes to the ultimate fact in issue is withoutitméccordingly, defendant Walsh’s motion to
preclude Dr. Carver’s testimony will be denied.

Walsh also moved to preclude Dr. Carverjsad from being intoduced into evidence.
During his testimony, Dr. Carver may refer to higae, but may not reaitito the jury, and the
report will not be admitted into evidence.

VI. City of New Britain Police Department Policies
Walsh seeks to preclude “all evidencetitesny, and argument regarding the City of

New Britain Police Department’s General Ordetdes of conduct, policies, and procedures

® The Advisory Committee Notes to Rule 704vide a helpful examplof the distinction
between an impermissible legal conclusion aqeermissible factual conclusion, cited in
Duncan 42 F.3d at 103:

Thus the question, “Did T have capacity tokea will?” would be excluded, while the
guestion, “Did T have sufficient mental capggdd know the nature and extent of his
property and the natural objects of his bouary to formulate a rational scheme of
distribution?” would be allowed.
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(collectively ‘policies’)” because it is irrelemdand its probative value is outweighed by its
prejudicial effect. [RecDoc. 104]. Walsh argues that tblejective reasonableness inquiry
central to excessive for@nalysis is not capable of a preaikinition, is meanto consider all
facts and circumstances of the case, and canmairifeed to the framework established by the
New Britain Police Department through its policies and guidelines. Walsh argues further that the
Supreme Court iNVhren v. United State§17 U.S. 806 (1996), concluded “that because police
rules, practices, and regulations vary from place to place and from time to time, they are an
unreliable gauge by which to measure the objaggtand/or reasonableness of police conduct.”
[Rec. Doc. 104].

In opposition, the City of New Britain arguttsat the New BritairPolice Department’s
policies are relevant to the indemnificatioaints against the City under Connecticut General
Statute 7-465, which requiresatidefendant Walsh “was actimgthe performance of his duties
and within the scope of his employment,” andttthe damages were “not the result of any
willful or wanton act of such employee in thischarge of such duty.” [Rec. Doc. 125]. In
particular, the City argues that violation of the Departmentiss of conduct is relevant in
determining whether Walsh acted in the perfaroeaof his duties and within the scope of his
employment and/or whether his actions weiliful and wanton. Plaintiff objected and argued
the evidence is relevanha not unfairly prejudicial.

The Court agrees with Walsh that thiéyG policies are not a substitute for a
constitutional standard and that violation ottompliance with the City’s policies cannot replace
the Fourth Amendment inquiry. Whil&hreninvolved the constitutionality of searches and not
excessive force, 517 U.S. at 815, its analysis of the Fourth Amendzasohableness inquiry

for searches and seizures easily applies texhbessive force reasonableness inquiry as ®eé.
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Thompson v. City of Chicagd72 F.3d 444, 455 (7th Cir. 2006) (“[W]e are confident that, if
confronted with the question afhether police manuals, guidelinesganeral orders are ‘reliable
gauges’ of the reasonableness of an offiagsis of force, the Court would reach the same
conclusion that it did iWwhren”). The City’s policies are natlevant to the excessive force
claim; however, the policies do serve as glimgs for the evaluation of an officer’s job
performance, and accordingly are relevant in¢hise as to whether Walsh was acting within the
scope of his employment. Therefore, in the event that the case is not bifurcated, evidence
relating to the City’s policies will be admisshlbut a limiting instruction will be given to
instruct the jury that it may not consider theyGi policies in evaluatig the reasonableness of
the force used by Walsh but may only consideiGhg's policies in determining whether or not
Walsh was acting within the scope of his employnagnhe time of his interaction with plaintiff.

VILI. Reasonableness of Walsh’s Actions

In several of his motions in limine [Rec. Docs. 100, 102, 104, 105, 118], Walsh moved to

preclude evidence for lack of “relevance” basedhantheory that any testimony or evidence that
explicitly or implicitly states that Walsh’s eof force was improper replaces the constitutional
standard and dictates the verdict to the jujalsh’s argument in these motions is substantially
similar to his argument regarding the City’s pigg Walsh argues that evidence of his arrest,
criminal prosecution, and departure from empieyt after the 2007 incident would substitute
the criminal standard or the employmentsiad, respectively, for the Fourth Amendment
excessive force standard. [Rec. Docs. 100, 105alsteargues that any testimony from City of
New Britain employees that Walsh’s actions were unreasonable, criminal, terminable, or in
violation of the City of New Brita’s policies would substitute ¢hwitnesses’ opions regarding

force and the standards of criminal law, emplepiiaw, and the City of New Britain’s policies
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for the constitutional excessive force standdRkc. Doc. 102]. Similarly, he argues that the
internal investigation and its findings wouldbstitute the investigation for the constitutional
analysis. [Rec. Doc. 118]. Because these argumentssaentially the same fas as they relate
to the constitutional standard for an excesgivee claim, they will be considered togetfier.
“Witnesses may not present testimamyhe form of legal conclusionsCameron v. City of
New York598 F.3d 50, 62 (2d Cir. 2010) (quotations amations omitted). Thisule applies to
both expert and lay witnessés.,, and prohibits explitlegal conclusions and any testimony that
implicitly communicates a legal standard to the jitygh v. Jacohs961 F.2d 359, 364 (2d Cir.
1992). InHygh, the Second Circuit appliedistrule to expert testimorgbout the use of force in
a section 1983 caskl. The expert “was questioned exterdjvconcerning [the officer’s] use of
force,” during which he tendered conclusions@ueirt deemed to violate the rule prohibiting
testimony regarding &l conclusiondd. Specifically, the Circuit Cotipointed to the expert’s
“conclusory condemnations” of the officegstions, including thatis conduct “was not
‘justified under the circumstances,’ not ‘wanted under the circumstances,’” and ‘totally
improper.” Id. The Circuit Court found thdhis testimony “merely told the jury what result to
reach.”ld. (citing the Advisory Committee Note to RuU704). The CircuiCourt compared this
inadmissible evidence with the expert’s ottestimony, which was “a larger body of otherwise
unobjectionable testimony concerning police proceslimvolving violent arrestees from which
the jury could easily have drawn the satnaclusions that [the expert] didd. at 365. Any
witness called to testifat trial must testify only in accordance witlyghand may not testify in

the form of legal conclusions. Such withesseg/, however, if otherwesqualified, testify to

’ Other evidentiary issueslated to Walsh’s arrest andrsinal prosecution, departure from
employment, and the internal affainvestigation are dealt witihore fully in Sections IX, X,
and XI.
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general police procedures. All documentary ewite sought to be intlaced at trial must
likewise comport wittHygh

Similarly, Walsh argues that testimony regjag whether Walsls actions were in
violation of the City of New Britain policies rsot relevant and would eaurage the jury to use
the standard of the City of New Britain policeidglines or policies in lieu of the constitutional
standard. The Court agrees that the opiniortkefity of New Britain employees regarding
whether Walsh violated the City’s policies cahastablish a constitutional violation for the
reasons set out above. However, whether Walsh waslation of the City’spolicies is relevant
to the inquiry of whether he was acting witltire scope of his emplayent, as required for
indemnification under Connecticut Generat8te 7-465. Accordingly, the employees, if
otherwise qualified, may testify as to Walsh’slations of the policies. For the same reason,
there can also be testimony regardingitivestigation and the findings made by the
investigation. In the event that the case ishifoircated, a limiting instruction will be given to
the jury instructing them that violations of thelicies and guidelines @ity of New Britain and
the result of the Departmentisvestigation are not to be considered as evidence that Walsh
committed a constitutional violation in regardstaintiff's excessive force claim but may be
considered to ascertain whether or not Walak acting within the spe of his employment.

VIII. Expert Testimony of Daniel Wick

Plaintiff seeks to preclude certain aspexft§/alsh’s proposed expert witness Daniel
Wick’s testimony: 1) plaintiff's spitting and leér behavior in fronof the paramedics; 2)
reference to plaintiff's experienes a “fighter”; 3) reference iarelevant “outside studies”; and
4) reference to an incidenttiaeen police and a handcuffed individual in Florida. [Rec. Doc.

107].
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Wick’s proposed testimony raises serious admilsyi issues. Wick’s report gives the
opinion that the force used by Walsh “was objectively reasonable baslee tmtality of the
circumstances.” This, and many othereta¢nts made in the report, violatéggh's prohibition
on “conclusory condemnations” of an officeastions, including that the conduct “was not
‘justified under the circumstances,’ not ‘wanted under the circumstances,’ and ‘totally
improper.” Hygh 961 F.2d at 364. Additionally, the reportiudes extensive inadmissible legal
conclusions and argumentati@ee, e.gNimely, 414 F.3d at 397 (finding improper “expert
testimony that usurps either the rolethe trial judge in instruatig the jury as téhe applicable
law”). Based on the present statettué record, the Court is alsorcerned with Wick’s ability to
be qualified as an expert und@aubert Accordingly, before Wicknay testify, the Court will
conduct eDauberthearing to evaluate Wick’s qualifitans and the admissibility of his
purported testimony. If Wick is qualified as expert or otherwispermitted to testifyWick’s
testimonywill be subject to the restrictions set awitthis ruling in all respects.

In no event will Wick’s report be admitted indwidence. His report is essentially a legal
brief and contains numerous inmp@ssible legal conclusions.

IX. Walsh'’s Arrest and Criminal Prosecution

Walsh’s motion in limine to preclude ewidce of his arrest and criminal prosecution
presents several issues in addition to thevaglee objection addressedSection VII. [Rec.

Doc. 100]. Walsh also argues that the dangenédir prejudice outweighs the probative value,
which would prevent the admisdity of the arrest and presution for the purpose of proving
that Walsh was not acting within the scopdisfemployment. The Citgrgues that Walsh’s
arrest and prosecution are relevant as to drétValsh was acting oude the scope of his

employment and/or was acting willfy or wantonly, thus negatirany liability onbehalf of the
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City to indemnify plaintiff for Walsh’s conduicbut does not addreshe danger of unfair
prejudice. [Rec. Doc. 121]. Without furtherpanation, plaintiff's objection argues that the
testimony related to the criminal investigatimay be admissible at trial as impeachment
evidence or as prior inconsistestatements. [Rec. Doc. 127].

Walsh'’s arrest and prosecution have little probative value. While they provide some
evidence of whether Walsh was acting withinghepe of his employment because it was his
employer who decided to pursueest, that decision related to the criminal case against Walsh
was made by the Police Departmanits capacity as a law enfl@ment agency rather than as
his employer. Furthermore, arreate not probative of the facts umigeng the arrest. The risk of
unfair prejudice, on the otherind is high. Relevant evidenceimadmissible if its probative
value is substantially outweighed by the danger of unfair prejudice or needlessly presenting
cumulative evidence. Fed. R. Evid. 403. The aastthe potential tprejudice the jury’s
perception of the facts at issue. The jury caddclude that because Walsh was arrested for his
conduct, his conduct was unreasonable. The iamiti have the opportunity to question Walsh
as well as representatives of Bimployer about Walsh’s conduchdathus evidence of his arrest
and criminal prosecution would be cumulatiVee limited probative value of Walsh’s arrest and
subsequent criminal case is substantiallyweighed by the danger of unfair prejudice, and
evidence related to Walsh'’s arrest @ndsecution is thumadmissible.

Plaintiff asserts that some of the evidefroen the criminal case, such as testimony,
could be used as impeachment evidence or besaible as prior inconsistent statements. The
Court will rule on any impeachment evidence or pi@onsistent statements, if the need for
such arises, after Walsh testifies at trial, outside of the presence of the jupgfaregplaintiff

and/or the City of New Britain attempt to introduce such evidence.
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X. The Internal Affairs Investigation of Walsh’s Conduct

Walsh moved to preclude any evidenc®ofeference to the New Britain Police
Department’s follow up investigations and theernal Affairs inveggation of his conduct
during Roguz’s arrest because it is not relewanat is unfairly prejudial. [Rec. Doc. 118].
Walsh additionally argues thpbrtions of the evidence cam inadmissible hearsay. Walsh
objects to testimony about the investigation from ten New Britain Police Department employees
and to over sixty of plaintiff and the City’s exhibits, including signed statements, depositions,
photographs, Walsh’s baton, and a memoranfitam Captain Matt Tuttle summarizing the
investigation and providing hisiiiings. Plaintiff objects to Walshimotion and argues that the
investigation is relevant to the reasonableneS§alth’s use of force and that its probative value
outweighs the prejudicial effect. [Rec. Doc. 134]. Additionally, he argues that any prior
inconsistent statements can be used as impeatlawvieence, or, if made at a hearing or in a
deposition, as substantive evidence, ancefoes individual determinations regarding
admissibility of the documents must be madtattime of trial. The City of New Britain also
objects, arguing that thevestigation is relevant to plaintiff's indemnification claim against the
City of New Britain. [Rec. Doc. 123]. The Cityrther argues that thelocuments are admissible
as business records.

A. Legal Conclusions of the Investigation

Walsh argues the existence of an investigation commenced by the New Britain Police
Department and its findings are not relevant because they substitute the investigation for the
constitutional inquiry of the iy and a violation of police poedure is not equivalent to a
violation of a constitutional standard. As dissad earlier, any witness called to testify at trial

must testify only in accordance witlyghand may not testify in the form of legal conclusions.
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However there are admissibility issues specificdonclusions given in ingtigative reports. In
Beech Aircraft Corp. v. Raine}88 U.S. 153, 178 n.13 (1988), thegpBeme Court explicitly left
open the question of whether legal conclusions made in peblicds are admissible, however
the weight of the opinions fromelCircuits find that they are n&@ee Miranda-Ortiz v. Deming
94 CIV 476 CSH, 1998 WL 765161 (S.D.N.Y. 029, 1998) (compiling cases and applying
principle to exclude legal cohusions in public record). Ankegal conclusions made by the
investigation will not be allowed into evidence nog #rey to be referred to. In the event that the
case is not bifurcated, a limiting instruction via# given to the jury instructing them that
violations of the policies and guidelines afyGof New Britain and the findings of the
Department’s investigation are not to be considered as evidence that Walsh committed a
constitutional violation in regds to plaintiff's excessive foe claim but may be considered by
the jury only to ascertain whether Walsh vaasing within the scope of his employment.

B. Reference to the Investigation andhe Written Investigatory Report

The result of the Internal Affairs investigation involves the Department’s determinations,

as Walsh’s employer, of the propriety of his actions, which are relevant to the indemnity claim
that remains against the City of New Britaifherefore, his employers’ statements regarding
Walsh'’s job requirements, traimg, and violations are highly @pative. On the other hand, the
findings of the investigation aredtily prejudicial to Walsh to the extent that they might be used
as proof that the facts are as thvestigation found them to lbe that Walsh’s actions amounted
to the violation of a constitutional standard. la #vent that the case is not bifurcated, a limiting
instruction will be given that the findings ofetinvestigation may only be considered by the jury
to ascertain whether Walsh was acting withim shope of his employment and not whether the

force employed against plaintiff wasasonable under the circumstances.
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Additionally, in the event that the casent bifurcated, in ordeto limit the possible
unfair prejudice, the report itsatiay not be “taken into the jurpom where it might continue to
speak.”Gentile v. County of Suffqlk29 F.R.D. 435, 461 (E.D.N.Y. 1990) (Weinstein asfy,
926 F.2d 142 (2d Cir. 1991). Because of the danger of unfair prejudice and the extent to which
the investigation tracks the facnd issues in this casetasValsh’s conduct during his
interaction with plaintiff, the sixty documents rd to the investigatiomncluding the report of
Captain Tuttle [Rec. Doc. 118, Ex. 18] creatataation where the “probative force of the
written word might be overvaluedd. Therefore, the documents will not be allowed into
evidence. The chief of police and/or other kiengeable City of New Britain supervisory
employees may testify about the fact tingestigation took placehe findings of the
investigation, and specific condubiat would violate the City dilew Britain’spolice policies
and procedures. The City of New Britain is futlgpable of asking the Chief or other appropriate
police officials whether the conduct as allegeglayntiff violated theCity of New Britain’s
policies and procedures. The jury will imstructed on the Connecticut state law of
indemnification and based on the jury’s findings of the facts will determine whether or not
Walsh was working within the scope of his eayphent, and thus whether or not the City of
New Britain is obligated to indemnify Roguzrfd/alsh’s actions upon a finding of liability in
favor of Roguz and against Walsh.

C. Impeachment or Prior Inconsistent Statement Use

Plaintiff argues that some of the statetsasontained in the sixty-plus documents
associated with the investigation could benaible as either impeachment evidence or
substantively as a prior inconsistent statern@dier Rule 801(d)(1)(A)A declarant-witness’s

prior inconsistent statementnst prohibited as hesay under that rule if was “given under
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penalty of perjury at a triahearing, or other proceeding or in a deposition.” Fed. R. Evid.
801(d)(1)(A). The Court will rule on any impeachmemtidence or prior inconsistent statements
if the need for such arises, after Walsh testdiesial, outside of theresence of the jury, and
beforeplaintiff and/or the City of New Britain attempt to introduce such evidence.

XI. Walsh’s Termination

Finally, Walsh moved to preclude evideraféhis “separation from employment,
including arbitration proceedings, terminationgdaesignation” because it is irrelevant and
unfairly prejudicial. [Rec. Docl05]. The City of New Britaimbjected, arguing that this
evidence is relevant to whether Walsh actetthiwithe scope of his employment. [Rec. Doc.
124]. Plaintiff objected, argng that the evidence is relevaamid that the testimony can be used
as impeachment evidence. [Rec. Doc. 133].

The fact that Walsh left employment at tbgy of New Britain Police Department as a
result of the incident underlyirndis case is relevant to whether was acting within the scope of
his employment, but not as to whether he used excessive force against plaintiff.

On the other hand, the written arbitration dem will not be admitted into evidence as it
is not helpful to the jury and it makes inadsible legal conclusions. The danger of unfair
prejudice is high and outweighsy probative value, and it will be excluded under Rule 403.
Xll.  Conclusion

Plaintiff's motion seeking to preclude eviderafeplaintiff's interactions with emergency
medical personnel after the incident with Wat®ncluded will be granted. [Rec. Docs. 106, 108,
109]. Plaintiff's motion seeking to preclude esite of plaintiff's crinmal history will be
granted. [Rec. Docs. 106, 107, 110, 111, 112, 113, 114, 115]. The Court defers ruling on

plaintiff's motion seeking to preclude evidenmfecertain testimony ém defendant Walsh'’s
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proposed expert witness, DanW#lck, pending the Court conductingauberthearing [Rec.
Doc. 107]. Plaintiff’'s motion seefg to preclude evidence of pl&ifis arrest related to the 2007
incident will be denied. [Rec. Doc. 116, 117].

Walsh’s motion seeking to preclude evidence of Walsh’s arrest and criminal prosecution will
be granted. [Rec. Doc. 100]. Walsh’s motion segko preclude Dr. H. Wayne Carver’s expert
report and testimony regarding the causation ahpff's abdominal injury will be granted in
part and denied in part. [Rec. Doc. 101]. Dr. Carver will be permitted to testify regarding the
causation of plaintiff's abdominal injury, but his report will not be admitted into evidence.
Walsh’s motion seeking to preclude opiniondewce from New Britain Police Department
employees regarding whether the force used blgsh&as unreasonable, criminal, or constituted
a terminable offense will be granted in parti@enied in part. [Rec. Doc. 102]. Any testimony
from New Britain Police Department employees must comportkgtshand may not be in the
form of explicit or implicit legal conclusion&dditionally, upon proper limiting instruction, any
testimony that Walsh violated the Department’Bgbes will be admissible as to whether Walsh
was acting within the scope of his employmdétt, will not be admissible as to plaintiff's
excessive force claim. Such witnesses may, heweéfvotherwise qualiéd, testify to general
police procedures. Walsh’s motion seekingteclude evidence of the dismissal of the 2007
criminal charges against plaintiff will bemied. [Rec. Doc. 103]. Walsh’s motion seeking to
preclude evidence of the policies or guidelinethefCity of New Britain Police Department will
be granted in part and denied in part. [R2ac. 104]. The policies will be admissible as to
whether Walsh was acting within the scope ofdmgployment, but will not be admissible as to
plaintiff's excessive force claim. Walsh'’s tian seeking to precludevidence of Walsh’s

termination from the City of New Britain Police partment will be granted in part and denied in
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part. [Rec. Doc. 105]. Walsh’s departure fremployment will be admissible as to whether
Walsh was acting within the scope of his employmbeat will not be admissible as to plaintiff's
excessive force claim. The written arbitration decision will not be admitted into evidence.
Walsh’s motion seeking to preclude evidencéhefCity of New Britain Police Department’s
investigation of Walsh’s conduct dng the 2007 incident will be gnted in part and denied in
part. [Rec. Doc. 118]. The findings of the invgation will be admissible as to whether Walsh
was acting within the scope of his employmdut, will not be admissible as to plaintiff's

excessive force claim.
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