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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

IAN WRIGHT,
Petitioner, No. 3:09-cv-01206 (SRU)

V.

CHARLES LEE,
Respondent.

RULING ON PETITION FOR WRIT OF HABEAS CORPUS

Petitioner lan Wright, an inmatairrently confined at CheskiCorrectional Institution in
Cheshire, Connecticut, brings this actpo sefor a writ of habeas corpus pursuant to 28 U.S.C.
§ 2254. He challenges his 2002 Connecticut conviction for murder, use of firearm in the
commission of a felony and camng a firearm without a permit. Fthe reasons that follow, |
deny Wright's petition.

|. Standard of Review

A federal court will entertain a petition for aitvof habeas corpus that challenges a state
court conviction only if the petitner claims that his custody viodgtthe Constitution or laws of
the United StateSee28 U.S.C. § 2254(a). A claim thatconviction was obtaed in violation
of statelaw is not cognizablen federal courtSee Estelle v. McGuiy&02 U.S. 62, 68 (1991).

Section 2254(d) “imposes a highly deiaial standard for evaluating state-court
rulings,” and “demands that state-courtidens be given the benefit of the doulRénico v.

Lett, 559 U.S. 766, 773 (2010) (internal quotation marks omitWwapdford v. Visciotfi537

U.S. 19, 24 (2002). A federal court cannot grasitade prisoner’s petitiofor a writ of habeas
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corpus with regard to any claim that was cégel on the merits by ttetate court, unless the
adjudication of the claim in state court either:
(1) resulted in a decision that wastrary to, or invoked an unreasonable

application of, clearly establishégderal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that svaased on an unreasonable determination
of the facts in light of the evidenpeesented in the State court proceeding.

28 U.S.C. § 2254(d). That standasdrery difficult to meetSeeMetrish v. Lancaster__ U.S.
_,__,133S.Ct. 1781, 1786 (2013).

Clearly established federal law is found hofdings,” not “dicta,”of the United States
Supreme Court at the tinod the state court decisioBee Howes v. Field565 U.S. 499, 505
(2012);Carey v. Musladin549 U.S. 70, 74 (2006). “[C]Jircuit precedent does not constitute
‘clearly established Federal law, as determibgdhe Supreme Court,” and “therefore cannot
form the basis for habeas relieRParker v. Matthews567 U.S. 37, 48-49 (2012) (quoting 28
U.S.C. § 2254(d)(1)). The law in question mayeliber a “generalized standard” or a “bright-
line rule designed to effectuate swchtandard in a pécular context.”"See Kennaugh v. Miller
289 F.3d 36, 42 (2d Cir. 2002).

A decision is “contrary to... clearly established Federal law” when the state court
“applies a rule different from the governing laet forth” by the Supreme Court, or when it
“decides a case differently than [the Supee@ourt] ha[s] done on a set of materially
indistinguishable factsBell v. Cone535 U.S. 685, 694 (2002). A decision “involve[s] an
unreasonable application of . . eafly established Federal lawhen the state court correctly
identifies the governing law, bapplies that law “unreasonalily the facts of a particular

prisoner’s case, or refuses to extend a Ipgatiple that the Supme Court has clearly
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established to a new situari in which it should govern3ee Davis v. Gran632 F.3d 132, 140
(2d Cir. 2008). It is not enoughah“a federal court believes tlseate court’s determination was

incorrect” or erroneoussee Schriro v. Landriga®50 U.S. 465, 473 (2007). Rather, the state

court’s application of clearly &blished law must be objectively “unreasonable—a substantially

higher threshold.See id.Thus, a state prisoner must showattthe challenged court ruling “was
so lacking in justification tht there was an error well undexsd and comprehended in existing
law beyond any possibility of fairminded disagreemeldatrington v. Richter562 U.S. 86, 103
(2011);see alsdBurt v. Titlow _ U.S.  , ,134 S. Ct. 10, 15 (2013) (federal habeas relief
warranted only where the state’s justice egshas experienced an “extreme malfunction”).

When reviewing a habeas petition, thddral court presumes that the factual
determinations of the state court are corréoe petitioner bears thmirden to rebut that
presumption by “clear and convinciegidence.” 28 U.S.C. § 2254(e)(%ge Cullen v.
Pinholster 563 U.S. 170, 181 (2011) (standarddwaluating state-court rulings where
constitutional claims have been consideredhenmerits and which affords state-court rulings
the benefit of the doubt is “highly deferentialiid “difficult [for petitioner] to meet”). In
addition, the federal court’s “review under seat?54(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the m&iien 563 U.S. at 181.

Procedural History

On October 15, 2000, Wilfredo Sanchez wasdated at the Jamaican American and
Puerto Rican Club in Bridgeport, Connectiddtidgeport police officerarrested lan Wright
later that night on charges of mur@derd carrying a pistol without a pernm@eeResp’t's Mem.

Opp’n Pet. Writ Habeas Corpus, App’x A, Doc. No. 73, at 1-2 (filed in paper form). On



December 21, 2001, in the Connecticut Superior Cfouthe Judicial District of Fairfield, the
State’s Attorney filed an amended information ttfarged Wright with murder in violation of
Conn. Gen. Stat. § 53a-54a(a),ngsa firearm in the commission afClass A felony in violation
of Conn. Gen. Stat. 8§ 53-202k, andrgang a pistol or revolver witout a permit in violation of
Conn. Gen. Stat. § 29-3SeePet’r's Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x D,
Doc. No. 83-4.

On February 1, 2002, a jury found Wrightilty of all three chargeSeeResp’t's Mem.
Opp’n Pet. Writ Habeas Corpus, App’x A, Doc. No. 73, at 1 (filed in paper form). On March 22,
2002, a Connecticut Superior Court judge senteli¢eght to a totakffective sentence of
thirty-five years of imprisonmengeed.

Wright appealed his convictions on three grouse® State v. Wright7 Conn. App. 80
(2003). He claimed that (1) the trial judge erreéaihing to charge the jury that they must acquit
him if the principal’s use of force was justifiedl@ving been used inléelefense; (2) there was
insufficient evidence to supportshéonviction as an accessorynarder; and (3) the trial judge
erred in failing to charge the jury on the defen$ necessity as it alpgd to the charge of
carrying a firearm without a permiee idat 85, 91. On May 27, 2003, the Connecticut
Appellate Court affirmed the judgment of convicti@ege idat 93. On September 25, 2003, the
Connecticut Supreme Court denMtlight’s petition for certificabn to appeal the decision of
the Connecticut Appellate CouBiee State v. Wrigh266 Conn. 913 (2003).

In July 2003, Wright filed aetition for writ of habeas cpus challenging his conviction
in the Connecticut Superior Court for thelitial District of Tolland at RockvilleSeeAm. Pet.
Writ Habeas Corpus, Doc. No. 45, at 6. AteyWilliam P. Burns, Jr. was appointed to

represent WrightSeeResp’'t's Mem. Opp’n Pet. Writ Habeas Corpus, App’x F, Doc. No. 73
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(filed in paper form). In an amended petitifiled on January 24, 2006, Wright raised three
grounds: ineffective assistance of trial counsaffective assistance appellate counsel, and
prosecutorial misconduckee id, App’'x G.

The Superior Court held hearings on therak in the amended petition on April 5, and
May 3, 2006.See id. App’x Z, App’x AA. On July 6, 2006, the court denied Wright's amended
petition.See Wright v. Comm’r of Corr2006 WL 2053747 (Conn. Super. Ct. July 6, 2006).

On December 11, 2006, Wright filed a motfonarticulation of the bases for denying
the ineffective assistance of trial and appellaunsel claims raised in Wright's amended
petition.SeePet’r's Resp. Mem. Opp’n Pet. Writ Baas Corpus, App’x 12, Doc. No. 89, at 22—
25. On January 2, 2007, the habeas judgeadeMright’'s motion for articulationSeeResp’t's
Mem. Opp’n Pet. Writ Habeas Corpus, Apgx Doc. No. 73 (filed in paper form).

Wright appealed the denial of the amended habeas pet@emid. App’x J. On March
11, 2008, the Connecticut Appella@eurt concluded that Wright had failed to furnish an
adequate record for review and affechthe decision of the habeas co8ege Wright v. Comm’r
of Corr., 106 Conn. App. 342, 345 (2008) (per curia@®n. April 8, 2008, Wright filed a motion
for reconsideratioen ban¢ SeePet'r's Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x 17,
Doc. No. 89, at 55-59, which the Connectidppellate Court denied on June 6, 2088eOrder
Denying Mot. Reconsid. En Ban/right v. Comm’r of Cort.No. AC 27956 (June 6, 2008). On
September 5, 2008, the Connecticut Supreme Conigdi®Vright's petition for certification to
appeal the Appellate Court'®dision affirming the denialf his first habeas petitiokee Wright
v. Comm’r of Corr, 289 Conn. 901 (2008).

On January 23, 2014, the Connecticut Supreo@t@ranted Wright permission to file a

second petition for certificatiolm appeal from the ConneaticAppellate Court’s decision
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affirming the denial of hiéirst state habeas petitioBeeResp’t’'s Mem. Opp’n Pet. Writ Habeas
Corpus, App’x R, Doc. No. 73 (filed in pap®rm). On March 19, 2014, the court denied
Wright's second petition for certificatio®ee Wright v. Comm’r of Corr311 Conn. 931 (2014).

In November 2006, Wright filed a secondtstpetition for writ of habeas corpus
challenging his conviction in the @oecticut Superior Court foréhJudicial District of Tolland
at Rockville.SeeResp’t's Mem. Opp’n Pet. Writ Habeas Corpus, App’x S, Doc. No. 73 (filed in
paper form). In June 2007, a judge granted Wright’'s motion for appointment of ceesél.

On July 29, 2009, Wright filed the preserddeal habeas petition. The respondent moved
to dismiss the action on the ground that two of the three grounds in the petition had not been
exhaustedSeeDoc. No. 10. Wright moved to stay thisseain order to permit him to go back to
state court and exhaust his available remedi¢s @é® two unexhaustedaims in the petition.
SeeDoc. No. 11. On April 14, 2010, | denied trespondent’s motion to dismiss without
prejudice and granted Wrightraotion to stay this cas8eeOrder, Doc. No. 12.

In December 2009, Wright filed a third stadetition for writ of habeas corpus
challenging his conviction in the @oecticut Superior Court foreéhJudicial District of Tolland
at Rockville.See Wright v. Warden, State Prisdlo. TSR-CV10-4003354-S (Dec. 28, 2009).
On January 7, 2011, Wright's second and tetete habeas petitions were consolida$eat id.

In an amended petition filed in the colidated state action on November 22, 2011,
Wright raised four grounds: ineffective assistaotgial counsel, ieffective assistance of
appellate counsel, ineffege assistance of habeas counsel,iantfective assistance of appellate
habeas counsebeePet’r's Resp. Mem. Opp’n Pet. WHiabeas Corpus, App’x A, Doc. No. 83-
1. On January 20, 2012, the court dismissedehersl and third claims of Wright's amended

petition (i.e., the ineffective assistance ofltdaunsel and ineffective assistance of appellate
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counsel claims) as second or succesSeeResp’t’'s Mem. Opp’n Pet. Writ Habeas Corpus,

App’x T, Doc. No. 73 (filed in paper formPn February 8, and 24, 2012, the Superior Court

held hearings on the first and fourth claims in the amended petition filed in the consolidated state
habeas actiorbeePet'r’'s Resp. Mem. Opp’n Pet. WHiabeas Corpus, App’'x G, App’x H,

Docs. Nos. 83-7, 83-8, & 83-9. At the conclusadrthe hearing on February 24, 2012, the court
issued an oral decision denying the remaimilagns of the amended consolidated petittoae

id., App’x H, Doc. No. 83-9Wright v. Comm’r of Cort.147 Conn. App. 510, 513 (2014).

Wright appealed the dismissal of the secand third claims—but ndhe first and fourth
claims—in the amended consolidated petit®ee Wright147 Conn. App. at 513 & n.3. On
January 14, 2014, the Connecticut Appell@trt dismissed Wright's appe8ee idat 516. On
February 26, 2014, the Connecticut Supreme ComiedeNright’'s petitiorfor certification to
appeal the Appellate Court’s decisi@ee Wright v. Comm’r of Cor311 Conn. 922 (2014).

On April 7, 2014, Wright filed a motion to lithe stay in this action and an amended
petition for writ of habeas corpus. Docs. N&4.& 45. On April 29, 2014, | ordered that the stay
be lifted.SeeRuling, Doc. No. 47. The respondent has filed a memorandum in opposition to
Wright's petition, Doc. No. 72, to which Wright has filed multiple repl&seDocs. No. 82, 94,
113, & 115. In addition, Wright filed (and subseqtlewithdrew) a new federal habeas petition,
seeDoc. No. 1 Wright v. FalconeNo. 3:15-cv-01308 (SRU) (D. Conn. Aug. 31, 2015), as well
as a series of motions seekimgarings or stas conference$ee, e.g.Mot. Court Order, Doc.

No. 120; Mot. Immediate Hr'g, Doc. No. 121; M&everance, Doc. No. 123; Mot. Status Conf.,
Doc. No. 124; Mot. Immediate Hr'g, Doc. No.Z2Viot. Immediate Hr'g, Doc. No. 130; Mot.
Relief of Judgment, Doc. No. 131; Mot. Setides State Court Judgment, Doc. No. 132, Mot.

Attack Integrity of Proceedings, DocoN133; Mot. Immediate Hr'g, Doc. No. 138.
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1. Factual Background
On Wright's initial appeal, #n Connecticut Appellate Courtt@emined that the trial jury
reasonably could have found the following facts:

On October 15, 2000, at approximatéfy p.m., Betty Robertson entered
the Jamaican American and Pudrican Club (club) in Bridgeport to
attend a party. Everyone, includingethictim, Wilfredo Sanchez, was
searched for weapons as they ezdethe club. Robertson noted, however,
that [lan Wright] and his brother, D@ Wright, were not searched when
they entered the club. After Robertson and the victim entered a hallway
near the rest rooms to “roll somm@rijuana,” [WrightJbegan flicking the
hallway lights. When the victim asked [Wright] to stop, a fight started
between them.

During the fight, John Williamson wasasiding behind [Wright], but close
to the rest room, while David Wrightas standing at the end of the
hallway, also to the rear of [lan Wht]. Robertson stated that as the
victim was getting the lier of the fight, she heard gunshots, and saw the
victim fall to the ground and Willianes fall into the women'’s rest room.
After the gunshots, Robertson sawhpan Wright] and David Wright

run past her, both with guns in theands, and, as they fled, she heard
more gunshots from outside the club.

At trial, Williamson testified that while he was in the men’s rest room, he
heard the sound of people fighting and, as he departed the rest room, saw a
fight. Subsequently, he heard two goots and fell into the women'’s rest

room, having been shot in the |&hile he was lying on the floor, he

heard another gunshot. During the shagtihe did not see either [Wright]

or his brother.

The state also called James Hamiltotestify conceting a conversation
that he had had with [Wright] whilleoth were incarcerated after the
evening in question. Hamilton, who had no involvement in the incident,
testified that while he and [Wright] were cell mates, [Wright] told him that
during the evening of the shooting, halls@en the victim by the rest room
and had told the victim to stop bed) drugs because it was his family’s
club. Hamilton claimed that [Wright] told him that he had been in
possession of a gun at the time and that when he and the victim began to
fight, he drew his gun. Hamilton addecttiwright] told him that as he

and the victim had struggled ftive gun, it discharged, after which

[Wright] had backed up and shot thietim. Hamilton also testified that
[Wright] indicated to him that bothe and his brother had had weapons.
[Wright] stated that he had a .45 calitgun and that his brother had a .38
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caliber weapon, and that as he arglldtbther were leaving the club, they
both fired their guns.

Shortly after the shootingt the club, Bridgepogpolice observed [Wright]
who, while driving his automobile neBridgeport Hospdil, drove past a
stop sign. After the police pursued [Wright's] car, both [Wright] and his
brother fled from the car and weapprehended after being chased by the
police. The police noted that tkar windows had been damaged, likely
the result of gunshots. In the courseha police chase, David Wright was
seen discarding a gun that later waed®ined to be the murder weapon.
[lan Wright] was discoverk shirtless, lying iran alley hidden by brush.
He was not found in possessioneofveapon, nor was any other weapon
found in his vicinity.

The defense called John Pettway, whaftedtthat he was the club after
10 p.m. on the evening in question, dnak the victim had been searched
upon entering the club and that nangvas discovered on him. Pettway
indicated that there had been a fightween the victim and another man in
the rest room hallway. During thefit, he heard the “shooter” tell the
victim that this was his “people’s &y’ that he saw the victim strike the
shooter in the face and that he saw the “shooter” draw a gun. Pettway
testified that he first heard one gunshot then several more as he started
to leave the hallway. He saw [Wright] ahi brother leave the hallway . . . .

From an autopsy, it was @emined that the victim had died as a result of
a bullet wound from a .38 caliber gurhat weapon later was determined
to be the gun that David Wright h#tttown from [lan Wright's] car while
being pursued by the police. Bulletsaags from that same weapon were
discovered in [Wright's] car and outside the club. Williamson’s gunshot
wound was found to have been caused by a .45 caliber weapon. At the
scene, the Bridgeport police alsoaeered a .45 caliber shell casing from
the hallway and other .45 casingssade the club, all from the same
weapon. In addition to those casings, the police found other casings of
various calibers outside the club. Resuatissistent with gunshot residue
were found on the hands of [I&right] and David Wright.

Wright, 77 Conn. App. at 82—-85 (footnote omitted).
V. Discussion
Wright asserts one ground that he raigedlirect appeal dfis conviction and two
grounds that he raised in his habeas petitions. He arguestiil) the trial judge erred in

failing to charge the jurgn Wright's defense of justifit@n or self-defense regarding the
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conduct of a third party shooter;) ial counsel was ineffective ifdailing to move for a bill of
particulars with regard to tHast count of the informatiorand (3) appellate counsel was
ineffective for failing to challenge the trial caigrjury charge on accessorial liability.

A. Jury Instruction on Self-Defense

Wright contends that afterdhrial judge decided to instruitte jury that they could find
him guilty as an accessory to murder, the judge shioave instructed the jury that it must acquit
him if the principal was justified in usingeddly force against thectim under Connecticut
General Statues §53a-1Fhe respondent contends that gttis claim involves a matter of state
law that is not reviewable ia federal habeas petition.

The Connecticut Appellate Court concludbdt the following additional facts were
relevant to its consideration of Wht's jury instruction claim:

Although the state initially charged [I&Nright] as the shooter, there was
evidence adduced at trial that DaWright had fired the weapon, which
resulted in the victim’'s death. Oretihbasis, at the conclusion of the

evidence, the state requested, and thetgave, an instruction concerning
[lan Wright's] accessorial liability pguant to General Statutes § 53a-8.

! Connecticut General Statutes § 3®aprovides in pertient part that:

(a) Except as provided in subsectionsdbd (c), a person is justified in

using reasonable physical force upother person to defend himself or

a third person from what he reasonabdlieves to be the use or imminent
use of physical force, and he may use such degree of force which he
reasonably believes to be necessary for such purpose; except that deadly
physical force may not be used wsde¢he actor reasonably believes that
such other person is (1) using or abmutise deadly physical force, or (2)
inflicting or about to iflict great bodily harm.

(b) Notwithstanding the provisions sfibsection (a), a person is not
justified in using deadly physic&drce upon another person if he knows
that he can avoid the necessity ahgssuch force with complete safety
(1) by retreating . . . .
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Wright, 77 Conn. App. at 86.

Wright's claim as presented in his amended habeas petitioead ba a violation of
state lawSeeAm. Pet. Writ Habeas Corpus, Doc. No. 45, at 13. The Supreme Court has
emphasized that “it is not thgovince of a federal habeasucbto reexamine state-court
determinations on state-law questiorisstelle 502 U.S. at 67—68. Federal courts are limited to
reviewing claims that a statertviction was obtained in violatn of some right guaranteed by
the United States Constitution or other federal [Bee28 U.S.C. § 2254(a) (federal courts “shall
entertain an application for a wadt habeas corpus imehalf of a person in state custody pursuant
to the judgment of a State coorily on the ground that heiis custody in violation of the
Constitution or laws or treaties of the United State3Ujjey v. Harris 465 U.S. 37, 41 (1984)
(“A federal court may not issube writ on the basis of a pereed error of state law.”).

The adequacy of a state jury charge isegally a question of state law, and is not
reviewable in a federal habeas corpus petiiosent a showing thatdltharge deprived the
defendant of a federal constitutional righee Cupp v. Naughtefil4 U.S. 141, 146 (1973). In
reviewing Wright's claim, the Connecticut Agdjage Court relied on statstatutes and cases
governing jury instruiions on self-defens&eeWright, 77 Conn. App. at 85-90. The court
noted that under Connecticut law, it is the deint’s burden to presesufficient evidence to
support a jury instruction on self-defenSee idat 88. Because Wright failed to establish an
“evidentiary foundationfor an instruction on self-defenseetBAppellate Court concluded that to
give the instruction “would have been no mtiran judicial invitatbn to jury speculation.See
id. at 89. Consequently, the courtdhéhat the trial judge “proper! chose not to give such an
instruction to the jurySee idat 89-90. Because the Appell&eurt decided the question of

whether the instruction on usefofce in defense of othevgas warranted on state law grounds,
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the claim is not cognizable in a federal habeas petien.Estelle502 U.S. at 67 (“federal
habeas corpus relief does netfor errors of state law”Engle v. Isaac456 U.S. 107, 119-21
& n.21 (1982) (challenge to corteess of self-defensastructions undestate law provide no
basis for federal habeas relie®ryger v. Burke334 U.S. 728, 731 (1948) (“We cannot treat a
mere error of state law, if one occurred, asrdal®f due process; otherwise, every erroneous
decision by a state court on state l&ould come here as a fedecanstitutional question.”).

In his reply to the respondent’s oppositmemorandum, however, Wright contends that
his claim is reviewable becaule also challenged the stataid’s determination as depriving
him of his fundamental due process right tesent a defense, a federal constitutional right
articulated bywashington v. Texa888 U.S. 14 (1967%eePet’r's Resp. Mem. Opp’n Pet. Writ
Habeas Corpus, Doc. No. 82, at 9. Wright's fooie appeal from hisanviction did include a
claim that due process both protected his riglgstablish a defensaaalso entitled him to
proper jury instructions on thedements of that defensgeeResp’t’'s Mem. Opp’n Pet. Writ
Habeas Corpus, App’x A, Doc. N@3, at 15 (filed in paper form).

To warrant habeas corpus relief with regardn improper jurynstruction, a petitioner
must establish that the instruction “so infectieel entire trial thathe resulting conviction
violates due processEstelle 502 U.S. at 72 (quotinGupp 414 U.S. at 147). That is, the
petitioner must show “not mdyethat the instrutton is undesirablegrroneous, or even
‘universally condemned,’ but thdtviolated some right whictvas guaranteed to the defendant
by the Fourteenth Amendmen€Cupp 414 U.S. at 146. When analyzing a claim of an improper
jury instruction, the court musixamine the instruction “in thentext of the charge as a whole”

and the entire trial recor@ee Francis v. Franklim71 U.S. 307, 315 (1985).
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Although the Connecticut AppeteCourt’s analysis of Vight's claim relied on state
law, the court did apply a standard of reviemnsistent with United States Supreme Court
precedent regarding jury instruction claimgcBuse the Appellate Court applied the correct
legal principles, its decision it contrary to federal lavkee Early v. Packeb37 U.S. 3, 8
(2002) (holding that state couréed not cite—nor even be ame of—relevant Supreme Court
cases, “so long as neither the reasoning norethdt of the state-court decision contradicts
them”). Hence, to entitle Wright to a writ oflteas corpus, the AppellaBourt’'s decision must
have been an “unreasonable application” ofrtyezstablished federal law as articulated by the
Supreme Court.

In Washington v. Texathe Supreme Court stated thatediendant’s “right to present his
own witnesses to establish a defense . . fumdamental element of due process of law.”

388 U.S. at 19. The due process right to gmea defense does not, however, guarantee a
defendant the right to have a judgsetruct a jury on any particl affirmative defense that he
seeks to rais&see Gilmore v. Taylpb08 U.S. 333, 344 (1993) (rejecting argument that
constitutional right to present a defense inctudght to have juryansider an affirmative
defense). Wright has not ait€and | have not found) anyfreme Court case that held a
defendant’s federal constitutional rights are violdiga state trial court’s refusal, in connection
with a charge of accessory to murder, to insttiietjury on the affirmative defense of use of
force by a principal in defense of others.

Because Wright did not have a federal constihal right to his desired jury instruction,
he has not shown that the omission of theriresion deprived him of due process. Thus, |
conclude that the Connecticut Appellate Coaasonably applied federal law in deciding that

the trial court did not err in deeming Wrightlefense of others $truction unwarrantesee
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Knowles v. Mirzayancé56 U.S. 111, 122 (2009) (“[I]t is htan unreasonable application of’
‘clearly established Federal law’ for a state coudéoline to apply a specific legal rule that has
not been squarely established by th[e] [@ape] Court.”) (internal citation omitted).
Accordingly, | deny Wright's petition for arit of habeas corpus on the first ground.

B. Ineffective Assistance dfrial and Appellate Counsel

In his second ground for relief, Wright arguleat his trial attorney rendered ineffective
assistance of counsel because he failed to file a motion for bill of particulars with regard to the
first count of the information. Ihis third ground for relief, Wght contends that the attorney
who represented him on direct appenproperly failed to assert a challenge to the trial court’s
jury instruction on accessory liability. The respondangiues that Wright's ineffective assistance
of trial counsel claim is proderally defaulted, and that hisaffective assistance of appellate
counsel claim is not exhausteddaalso is procedurally defaetl. | agree with the respondent,
and, as a result, | conclude that | cannetaew either of Wright's remaining claims.

1. Exhaustion and Procedural Defa— Appellate Counsel Claim

A prerequisite to habeas corpus reliefler 28 U.S.C. § 2254 is the exhaustion of
available state remedieSee28 U.S.C. § 2254(b)(1)(A)Q’Sullivan v. Boerckelb26 U.S. 838,
842 (1999). Exhaustion promotes ‘friples of comity” between éhfederal and state judicial
systems, by giving states “the figpportunity to address and carralleged violations of state
prisoner[s’] federal rights.See Coleman v. Thomps&01 U.S. 722, 731 (1991).

To satisfy the exhaustion requirement, atjeter must present thessential factual and
legal bases of his federal claim to each appropstate court (includintipe highest state court
capable of reviewing the claim), in order to gstate courts a full and fair “opportunity to pass

upon and correct alleged violations[sfate] prisoners’ federal rightdJuncan v. Henry513
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U.S. 364, 365 (1995) (per curiam) (internal quotatmarks omitted). A federal claim has been
“fairly present[ed] . . . in each appropriate state court (including a state supreme court with
powers of discretionary review)” when the petitioner has straightforwardly “alert[ed] that court
to the federal nature of the clainBaldwin v. Reesé&41 U.S. 27, 29 (2004) (internal
parentheses and quotation marks omitted). Conygrsestate prisoner does not ‘fairly present’

a claim to a state court if that court must reagbbe a petition or a brief... that does not alert it
to the presence of a federal claim in ortdefind material . . . that does sad’ at 32. Failure to
exhaust may be excused only where “there is no tgmty to obtain redress state court or if

the corrective process is so clgadeficient to render futilany effort to obtain relief.”

Duckworth v. Serrana454 U.S. 1, 3 (1981) (per curiam).

After the hearing in Wright'éirst state habeas proceedings Buperior Court denied the
petition with respect to all claimSee Wright2006 WL 2053747. In his brief appealing from
that decision, appellate habeasinsel raised two claimgl) trial counsel hatleen ineffective in
failing to move for a bill of particulars with reghto the first count of the information, and (2)
appellate counsel was ineffective for failingctmrrect the misstatement regarding trial testimony
that appeared within the state’s appellate brigffiflmg a reply brief, raising the misstatement at
oral argument to the Connecticut Appellate Goorincluding a coect statement of trial
testimony in Wright's petitin for certification to the @necticut Supreme CouftBeeResp't’s

Mem. Opp’n Pet. Writ Habeas Corpus, App’x0gc. No. 73 (filed in paper form).

2 Although Wright's habeas counsel referred imatfiote to Wright's inffective assistance of
appellate counsel claim based on counsel’s failure to challenge the instruction on accessory
liability, he did not otherwise mention, diss, or offer any support for that claiBeeResp’t’'s
Mem. Opp’n Pet. Writ Habeas Corpus, App’'x J, Doc. No. 73 (filed in paper form).
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The Connecticut Appellate Court declinedéwiew either of Wright's claims because
the trial court’s decision failed taclude any findings of factegarding the issues appeal8ée
Wright, 106 Conn. App. at 345. Thusgthourt deemed the record insufficient to review
Wright's petition, and affirmed thjudgment of the trial courgee id-The Appellate Court also
noted that, although appellate habeas counsdldileequest for an actilation of the facts
supporting the trial court’s decmsi to deny Wright's claims, couglshad not filed a motion for
review of the denial of that motioBee idat 344—-45. Wright filed twgetitions for certification
to appeal the decision of the Appellate Coboth of which were denied by the Connecticut
Supreme Court without commeee Wright289 Conn. 901\right, 311 Conn. 931.

The respondent argues that Wright's inetifex assistance of appdkacounsel claim is
unexhausted, because it was not included in Wrigdni&f on appeal from the denial of his first
state habeas petition. A reviewtbe brief reveals that Wrightdlraise an ineffective assistance
of appellate counsel claim, but noetbne asserted in his present petit®e@eResp’t’'s Mem.
Opp’n Pet. Writ Habeas Corpus, App’x A, Doc. No. 73, at 15-19 (filed in paper form).

The respondent acknowledges that Wrighttsosel petition for certification to appeal
from the decision of the Appellate Coditl include the ineffectivassistance of appellate
counsel claimSee id. App’x Q. Nevertheless, the respondeatrectly contendthat a petitioner
may not exhaust a claim by first raising it ipetition for certification to the Connecticut
Supreme Court, without raisingah appeal to the Appellate CouBee State v. Saucj&@83
Conn. 207, 222 (2007) (“[A] claim that has bedrandoned during the iratiappeal to the
Appellate Court cannot subsequently be resurddayethe taking of a cefied appeal to th[e]
[Connecticut Supreme CJourt.”) (citation and mm& quotation marks omitted). Furthermore,

the Second Circuit has held that “[p]resentingeam for the first time to a state court of
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discretionary review is insufficient to exhatise claim unless th[at] court considers itutrie v.
Wittner, 228 F.3d 113, 124 (2d Cir. 2000) (citi@gstille v. PeoplesA89 U.S. 346, 351 (1989)).
The Connecticut Supreme Court is “atetcourt of discretionary reviewséeConn. Gen. Stat. 8
51-197f;, Conn. Prac. Book 8§ 84-1 & 84-2, and nothintpat court’s denial of Wright's
petitions for certification inaiates that the court actuafigonsider[ed]” his claimsSee Lurig
228 F.3d at 124)Vright, 289 Conn. 901Wright, 311 Conn. 931.

Therefore, it is apparent th@élright did not fully or farly exhaust his ineffective
assistance of appellate counsel claim by mgigi on appeal from th@ecision dying the first
state habeas petition. The respartdegues that Wright's claimust be deemed exhausted and
procedurally defaulted. A claim that was notlfapresented to the seatourts and does not
satisfy the requirements of sien 2254(b)(1) may still be ‘sekmed exhausted” by a federal
habeas court “if it is clear that the state court would hold the claim procedurally b&reg.y.
Hoke 933 F.2d 117, 120 (2d Cir. 1991) (collecting cadég).that “apparent salve . . . proves to
be cold comfort to most petitioners,” because such a claim also is deemed “procedurally
defaulted” and cannot provide grounds for habeas r8edAparicio v. Artuz 269 F.3d 78, 90
(2d Cir. 2001) (“[W]hen the petiiner failed to exhaust state rediies and the court to which the
petitioner would be required firesent his claims in order moeet the exhaustion requirement
would now find the claims procedurally barred,’ feldnabeas courts also must deem the claims
procedurally defaulted.”) (quotingoleman501 U.S. at 735 n.1).

Although Wright did not fully exhaust his chaiof ineffective assistance of appellate
counsel in his first state habeas petition, he reasserted thelsamé a second consolidated
state habeas petition in 2011. The trial court dised the claim in the second habeas petition on

the basis that it was successive pursuanptenCPrac. Book § 23-29(3)hs, it is evident that
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the trial court considered Wright's claim to jp@cedurally barred. In view of the fact that
Wright's ineffective assistance appellate counsel claim was peadlurally barred, | deem it to
have been exhausted, but disde procedurally defaulteBeeAparcio 269 F.3d at 90.

2. Procedural Default Frial Counsel Claim

Next, the respondent asserts that Wright'$f@ative assistance ofiéd counsel claim has
been procedurally defaulted, because the Apgelaturt declined to resw the merits of the
claim based on an adequate and independentpstatedural rule. Under the procedural default
doctrine, a federal court will noeview the merits of a clai raised in a habeas petition—
including a constitutional claim++1) the state court declingd address the claim because the
prisoner “failed to meet a state procedural reequéet,” and (2) the state court decision is based
on “independent and adequate state procedural groueée 'Walker v. Martirb62 U.S. 307,
315-16 (2011) (citations omitted). A state rule@guirement must be “firmly established and
regularly followed” by the state in questiondoalify as an “adequate” procedural grougde
Beard v. Kindley 558 U.S. 53, 60 (2009). A state court decision will be “independent” and
unreviewable in federal court when it “fairly apps#to rest primarily on state procedural law.”
Jimenez v. Walke#58 F.3d 130, 138 (2d Cir. 2006) (citi@gleman 501 U.S. at 739-40).

It is evident that the Appellatéourt expressly relied on a stgirocedural rule to decline
to review Wright's ineffective asstance of counsel claim on app&am the denial of his first
state habeas petitiorsee Wright106 Conn. App. at 345 (noting thatvas Wright's burden to
provide an adequate record for review undenn. Prac. Book § 66-5, and that there were
insufficient factual findings to review his clairbecause Wright had not requested review of the
denial of his motion for articuleon of the bases for denying hisheas claims). In addition, it is

clear that the trial court dismissed Wright'sffeetive assistance of tliand appellate counsel
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claims in his second state habeas jpetibased on a state procedural r&lleeResp’t's Mem.

Opp’n Pet. Writ Habeas Corpus, App’x T, Doc. No. 73 (Jan. 20, 2012) (dismissing counts two
and three of the amended habeas petition, which wentical to claimsaised in first state

habeas petition, as successive panstio Conn. Prac. Book § 23-29(3)).

Furthermore, at the time of the decision by @onnecticut courts on Wright's first state
habeas petition in July 2008, the proceduralsrgieverning the filing ofmotions for articulation
and the duty of the petitioner to supply ancadse record for review were definite, well-
established and regularly appli&ke, e.gConn. Prac. Book § 61-10 (‘i the responsibility of
the appellant to provide aneglate record for review.”Bragdon v. Sweefl02 Conn. App.

600, 605—-06 (2007) (declining to review claim oneglfbecause appellanaifed to satisfy his
burden” to “provide an accuearecord for review” as required by Conn. Prac. Book § 61-10);
Narumanchi v. DeStefan89 Conn. App. 807, 815 (2005) (“Itaxiomatic that the appellant
must provide this court with aadequate record for review...Because the plaintiff failed to
satisfy that burden, we decline to review his clainAtyprno v. Comm’r of Cory.66 Conn.

App. 179, 187 n.3 (2002) (“It is the appellant’s burtieprovide an adequate record for review.
... Itis, therefore, the responifily of the appellant to move faan articulation or rectification

of the record where the trial court has failed to state the basis of a decision . . . to clarify the legal
basis of a ruling . . . or to lashe trial judge to rule on avverlooked matter.”) (citation and
internal quotation marksf;onn. Nat'l Bank v. Gage66 Conn. App. 797, 800-01 (2001)
(declining to review claim because defendant ‘flid request a further articulation” of the basis
for decision pursuant to Conn. Prac. Book § 66R8, ‘@id not file a motion for review of the

trial court’s articulation” pursant to Conn. Prac. Book § 66-Btate v. Crespd@46 Conn. 665,

669 (1998) (“[R]eview of a trial court’s denial afmotion for articulation is exclusively by way
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of a motion for review pursuatd Practice Book § 66-7 . . . .'JWoolcock v. Comm’r of Corr.
62 Conn. App. 821, 822 (2001) (declining to reviewtpal credit claim because “[t]he sole
remedy of any party desiring the court having dppejurisdiction to review the trial court's
decision on the motion filed pursuant to thistam . . . shall be by motion for review under
Section 66-7") (citingConn. Prac. Book § 66-5).

So too, at the time of the decision by then@ecticut courts on Wright's ineffective
assistance of trial and appellate counsel clamhss second state hadis petition in January
2012, the rules governing the consideration of suceestaims in a state habeas petition were
definite, well-established and regularly appli€de Asif v Comm’r of Correctiph32 Conn.

App. 526 (2011) (affirming dismissal of clairas “successive pursuant to Practice Book 23-
29(3)"); Gonzalez v. Warder2011 WL 2479992, at *2 (Conn. Super. Ct. May 24, 2011)
(“Because the petitioner has not offered any femts or evidence to support his claim, his
petition is subject to dismissal as a sucaespetition under Pracke Book § 23-29(3). This

section provides for dismissal by the cdugon its own motion or upon motion of the
respondent’ if the court determintist: ‘the petition presentsdtsame ground as a prior petition
previously denied and fails toasé new facts or to proffer new evidence not reasonably available
at the time of the prior petition . . . ."Williams v. Warden2010 WL 5573746, at *2 (Conn.
Super. Ct. Dec. 13, 2010) (previously litigated rosiof ineffective assistance of counsel barred
from review pursuant to section 23-29(3) irsabce of any newly diegered evidence).

Hence, | conclude that Wright's claim of ffextive assistance of trial counsel (based on
counsel’s failure to file a motion for bill of pagulars) was procedurally defaulted in the first

and second state petitiorf®ee Walker562 U.S. at 315-16 (claim procedurally defaulted
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because the petitioner failed t@et a state procedural requirethand the state court decision
was based on independent and adég procedural grounds).

3. Exceptions to ProcedurBlefault Doctrine

The respondent argues that, doi¢he procedural default bbth of Wright's claims of
ineffective assistance of counsel, | may not revieese claims absent a showing of cause and
prejudice. The standard of “cause and prejuditdines the scope of the limited circumstances
in which a state prisoner can obtain federal habeasw despite having defaulted on his federal
claim in state court pursuantam independent and adequatgesprocedural rule. Under that
standard, a petitioner must demonstrate “causkisostate-court default . . . , and prejudice
therefrom.”See Edwards v. Carpenté&29 U.S. 446, 451 (2000). Otherwise, the petitioner can
only obtain review if he “can demonstrate a sudfintiprobability that [] failure to review his
federal claim will result in a fundaental miscarriage of justiceld.

To establish “cause” for a procedural ddffaa petitioner must show “some objective
factor external to the defense” that “impeded efforts” to previously raise the clai@lark v.
Perez 510 F.3d 382, 393 (2d Cir. 2008) (quotMgrray v. Carrier, 477 U.S. 478, 488 (1986)).
Examples of such external factors includeiiference by state officials impeding compliance
with state procedural rules, or a showing thatfactual or legal basis for a claim was not
reasonably available to defense counSeeMcCleskey v. Zan99 U.S. 467, 497 (1991) (“For
cause to exist, the extaal impediment, whether it be govarant interference or the reasonable
unavailability of the factual basis for the claimst have prevented petitioner from raising the
claim.”). To show “prejudice,” a petitioner mustmonstrate that the failure to raise the claim
had a “substantial” injurious effect on theipener’s case, sucthat he was denied

“fundamental fairnessMurray, 477 U.S. at 494.
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Wright contends that there was cause for the default of his claims. He states that he made
diligent efforts to exhaust his claims, but th&tstcourts refused to consider their merits.
Nonetheless, the state courts’ alleged refusebtsider Wright's inffective assistance of
counsel claims on the merits doe$ constitute cause for the procealudefault of those claims.

It is evident that the Appelia Court did not consider tmaerits of Wright's claims on
appeal from the denial of higdt petition because there was no record from which to review the
claims. The court noted that although habeasisel had filed a motion for articulation before
the trial court, counsel did not pursue the deaf that motion by filing a motion for review.
Thus, the inadequate record was not causedrgthing external to Wright's counsel.

Although not specifically raised by Wrightteficient performance by an attorney may
constitute cause for failing to comply with at&t's procedural rule. Nevertheless, “[a]ttorney
error short of ineffective assistance of counsel’—as definestitigkland v. Washington466
U.S. 668 (1984)—“does not constitute cause fpracedural default even when that default
occurs on appeal rather than at tridditirray, 477 U.S. at 492. “[A]n attorney’s negligence in a
postconviction proceeding does not establish causexcept as to indl-review collateral
proceedings for claims of ineffecéassistance of counsel at tridWlartinez v. Ryan566 U.S.

1, 15 (2012) (citingCcoleman 501 U.S. 722). IMartinez the Supreme Court held that a failure
of counsel in an initial collatelrgroceeding to assert a claiminéffective assistance of trial
counsel may constitute cause for purposes of pgroatdefault if the clian is “substantial” or
“has some merit.Td. at 14. But the holding iMartinezis limited; it is not applicable to
“attorney errors in other kinds of proceedingeluding appeals from initial-review collateral

proceedings, second or successive collateral prowgednd petitions for discretionary review
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in a State’s appellate courtdd. at 16 (citations omitted). Becaube claim of attorney error in
this case pertains @ppellate habeas counddlartinezis inapplicable.

Moreover, a claim of ineffective assistance nhestpresented to the state courts as an
independent claim before” a pebitier may attempt to use it “totablish cause for a procedural
default.”See Murray477 U.S. at 489. Thus, a petitioner must have properly presented and
exhausted the ineffective assistance of counsel atagtate court before it will be considered as
cause to excuse procedural defabéie Edwards529 U.S. at 453. Wright has not done so.

In his consolidated second and third halegions, Wright raisd a claim that his
appellate habeas counsel was ineffective in fatlinfje a motion for review of the denial of the
motion for articulationSeePet'r's Resp. Mem. Opp’n Pet. Writ Habeas Corpus, App’x A, Doc.
No. 83-1 (Count Four). Wright has not, in any delfal state habeas fi&gin, raised a claim of
ineffective assistance of appedidiabeas counsel for failing to include the ineffective assistance
of appellate counsel claim indhhabeas appeal brief.

Appellate habeas counsel testified at theihgdreld in connection with the consolidated
state habeas petitioBeePet’r's Resp. Mem. Opp’n Pet. WHabeas Corpus, App’x H, Doc.

No. 83-9, at 11-24. Counsel statedtthe had not pursued the nootifor review because, at the
time, he had received verbal and written comitations from the petitioner and a relative that
he should file no further motions becausephgtioner planned tobtain a new attorneyee id.

at 21-23. In the trial court’'s destdbn denying the consolidated leas petition, the judge stated
that Wright had not shown any constitutionally deficient performance on the part of appellate
habeas counsel in connection witie decision not to file a motionrfoeview of the denial of the
motion for articulationSee id. Tr. of Decision, at 4—6. The trial court further found that Wright

had not shown that he would haveyailed in his appeal of the dahof his first habeas petition
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were counsel to have filed the motion for revi@g&e id.Thus, the judge concluded that Wright
had not met the prejudice prong of BigicklandstandardSee id Wright did not raise that claim

in his appeal to the AppellateoGrt. Nor did he raise the claim lms petition for certification to

the Connecticut Supreme Court. Thus, the cla@® not been exhausted. Because Wright has not
demonstrated that appellate habeas counseliveffective under the standard set forth in
Strickland the conduct of his attorney cannot constitute cause for the procedural default of his
claims.SeeResp’'t's Mem. Opp’n Pet. Writ Heeas Corpus, App’x H, at 4-21.

| conclude that Wright's ineffective ast&ance of trial counsel and appellate counsel
claims (asserted in grounds two and threel atve been procedurally defaulted, and that
Wright has not shown cause to excuse tloeguural defaults. Because Wright has not
established cause for overcoming the procedigtults, | need noeach the inquiry on actual
prejudice.See McCleskey99 U.S. at 502.

Nor has Wright alleged that failure to cales this claim would result in a “fundamental
miscarriage of justice,” i.e., “the coiation of one who is actually innocentMurray, 477 U.S.
at 496. To meet that exception, tipetitioner must demonstrate that light of dl the evidence,
it is more likely than nathat no reasonable juroronld have convicted himBousley v. United
States 523 U.S. 614, 623 (1998) (internal quotatioarks omitted). To establish a credible
claim of actual innocence, a petitioner msigpport his claim “with new reliable evidence—
whether it be exculpatory scientific evidenttestworthy eyewitnesaccounts, or critical
physical evidence—that was not presented at ti&dlilup v. Delp513 U.S. 298, 324 (1995).
Actual innocence requires a showing of factual innocence, not “legal innocSaee/ér v.

Whitley, 505 U.S. 333, 339 (1992).
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Wright does not contend that he is attpiinnocent. Nor has he alleged any new
evidence tending to establistslactual innocence. Thus, heshret met the exception to the
procedural default doctrine. | conclude that Wriglketaims of ineffective assistance of trial and
appellate counsel (set forth in grounds two and three of the amended petition) are procedurally
defaulted and are barred frdmbeas review.

V. Conclusion

Wright's Amended Petition for Writ of Habeas CorpD®¢. No. 45] is DENIED. The
pending MotionsDocs. Nos. 130, 131, 132, 133, 135, & 138] areDENIED as moot. The Clerk
is directed to enter judgment in favaf the respondent and close this case.

| conclude that Wright has not shown thatwas denied a constitutionally or federally
protected right. Thus, any appeal from tider would not be takein good faith, and a

certificate of appealability will not issue.

Soordered.
Dated at Bridgeport, Connecticut this 10th day of July 2017.
/s STEFAN R. UNDERHILL

Sefan R. Underhill
UnitedStateDistrict Judge
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