Wright v. Lee

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

IAN WRIGHT,
Petitioner, No. 3:09-cv-01206 (SRU)

V.

CHARLES LEE, et al.,
Respondents.

RULING ON PENDING MOTIONS

Petitioner lan Wright filed a petition for wiif habeas corpus pursuant to 28 U.S.C. §
2254 in which he challenged his 2002 convicfienmurder and carrying a pistol without a
permit. Wright amended his petition on Apf, 2014. On July 10, 2017, | denied Wright's
amended petitiorSee Wright v. Le2017 WL 2938193 (D. Conn. July 10, 2017).

Wright has filed a number of post-judgmembtions, including a motion to alter or
amend the judgment, a motion for extensibtime, a motion for leave to proceedforma
pauperison appeal, a motion for free copies of fikeadings, a motion for a copy of the docket
sheet, a motion for a certificate of appeal&hiland motions for a hearing and a status

conference. For the reasons set fortlowel deny all of Wright's motions.

Motion to Alter or Amend the Judgment [Doc. No. 143]

Wright moves to alter acimend my ruling denying hisabeas petition. On August 9,
2017, Wright filed a notice of appl of my order denying the anaed habeas petition and the
judgment entered in favor of the responde@is February 6, 2018, the United States Court of
Appeals for the Second Circuit igxia Mandate that denied Writghinotions for a certificate of

appealability and to proceéd forma pauperisand dismissed Wrightappeal because Wright
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had not “made a substantial showing of the desfial constitutional right.” Mandate, Doc. No.

157 (quoting 28 U.S.C. § 2253(c¥ee also Miller-El v. Cockrelb37 U.S. 322, 327 (2003).

A. Standard of Review

The Second Circuit has observed that a omoto alter or amend judgment under Federal
Rule of Civil Procedure 59(e) essentially the same as a matseeking reconsideration of a
judgment or order—"each seeksrempen a district court’s deaisi on the theory that the court
made mistaken findings in the first instand@ity of Hartford v. Chase942 F.2d 130, 133-34
(2d Cir. 1991). Accordingly, “[c]ourts considerotions under Rule 59(e) pursuant to the same
standard as that governingptions for reconsiderationAlistate Ins. Co. v. Passaro-Heng60
F. Supp. 2d 317, 325 (D. Conn. 20089e also Schwartz v. HSBC Bank U3&L7 WL
2634180, at *2 (S.D.N.Y. June 19, 2017) (collecting cases)

The standard for granting a motion for reddegation is “strict,” and “reconsideration
will generally be denied unless the moving party paimt to controlling decisions or data that
the court overlooked.Shrader v. CSX Transp/0 F.3d 255, 257 (2d Cir. 1995). The movant
must identify “matters . . . that might reasoryaté expected to altéine conclusion reached by
the court,”id., such as “an intervening change ohtrolling law, the availability of new
evidence, or the need to correct a ckxaor or prevent manifest injusticeKolel Beth Yechiel
Mechil of Tartikov v. YLL Irrevocable Tr729 F.3d 99, 104 (2d Cir. 201&onversely, a Rule
59(e) motion should not be employed as “a velmleelitigating old issues, presenting the case
under new theories, securing a rehearing on thésner otherwise taking a ‘second bite at the

apple.” Analytical Surveys, Inc. v. Tonga Partners, 1684 F.3d 36, 52 (2d Cir. 2012).



B. Discussion

In the amended petition for writ of habeaspus, Wright asserted three grounds for
relief. He argued that: (1) the statial judge erred in failing to enge the jury on the defense of
justification or self-degnse regarding the conduct of a tipatty shooter (the “jury instruction
claim”); (2) trial counsel was ineffective for faiito move for a bill of particulars on the first
count of the information (the “trial counsel claim”) and (3) dlape counsel was ineffective for
failing to challenge the trial cots jury charge on accessoriafiility (the “appellate counsel
claim”). SeeAm. Pet., Doc. No. 45 at 12-13, 15-16, 18-19. | denied the jury instruction claim
because | determined that therDecticut Appellate Court had reasonably applied federal law in
deciding that the Superior Coymtoperly declined to give Wght's requested defense-of-others
instruction. With respedb trial counsel claim and the appé&li@ounsel claim, | concluded that
both grounds for relief had been procedurallfadied and were therefore barred from federal
habeas review. Wright contends thatred in denying each ground for relief.

In addressing Wright's jury instructionaiéin, | observed that Wright argued that the
Superior Court’s failure to chge the jury on the defensejastification or self-defense
regarding the conduct of a third party shooter ikeprhim of his fundameat right to present a
defense, which is guaranteed by the Due®3ss Clause of the Fourteenth Amendm8eg
Wright, 2017 WL 2938193, at *6. | analyzed Wrightsnstitutional clam under the standards
set forth inEstelle v. McGuire502 U.S. 62 (1991 upp v. Naughter14 U.S. 141 (1973), and
other Supreme Court decisiomasd | concluded that the ossion of Wright's preferred
instruction on self-defense or justdition did not deny Wright due proceSge idat 7.
Therefore, | held, the Connecticut Appellateu@alid not unreasonably apply federal law in
affirming the Superior Court’s decision not to deathe jury on Wright'slefenses related to the

conduct of otherdd.



Wright argues that | based my decisionesroneous factual findings and unreasonably
applied the standard set forthEstelle 502 U.S. at 67—68. Wrighbaotends that he met his
burden of demonstrating that the jury chadgerived him of a federal constitutional right.
Wright does not indicate, however, howy decision erroneously appliéstelle As a result,
Wright has not identified any case law, infotrag, or evidence thatdverlooked in denying his
jury instruction claim. | deny Wright's motion tdter or amend the judgment denying the first
ground for relief raised by his amendgetition for writ of habeas corpus.

With respect to Wright's second and thgbunds for relief, | concluded both were
procedurally defaulted. As | noted, “[a] preresjte for habeas corpus relief under 28 U.S.C. §
2254 is the exhaustion of available state remedsight, 2017 WL 2938193, at *8 (citing 28
U.S.C. § 2254(b)(1)(A)D'Sullivan v. Boerckel526 U.S. 838, 842 (1999)). “To satisfy the
exhaustion requirement, a petitiomeust present the essentiatfual and legal bases of his
federal claim to each appropriate state courin order to give state courts a full and fair
‘opportunity to pass upon and corretleged violations of [state] prisoners' federal righttsl.”
(quotingDuncan v. Henry513 U.S. 364, 365 (1995) (per curiamn addition, “[u]nder the
procedural default doctrine, a federal court wdt review the merits of a claim raised in a
habeas petition . . . if (1) theage court declined to address tt@m because the prisoner ‘failed
to meet a state procedural requirement,” andh@)state court decisionlimsed on ‘independent
and adequate state procedural groundd.’at *10 (quotingWalker v. Martin 562 U.S. 307,
315-16 (2011)). A defaulted claim may be reviewaly if the petitioner “émonstrate[s] ‘cause

for his state-court default . . . and prejudice tfrera,” or if he “can demonstrate a sufficient
probability that [ ] failure to review his federa@him will result in a fundamental miscarriage of

justice.”ld. at *11 (quotingedwards v. Carpenteb29 U.S. 446, 451 (2000)).



Wright offers no support for his contentioratthe met (or could meet) the cause and
prejudice requirements that ayenerally required to permit federal review of a defaulted
constitutional claim. Nor d@ehe indicate which facts fouty the court were erroneous.
Instead, Wright recites some of the procedhbistiory of each ground for relief and argues that
neither ground was defaulted, because he fulty/fairly exhausted them by filing his own brief
with the Connecticut Appellate Court and hismopetition for certification with the Connecticut
Supreme Court on appeal from the denfahe first state habeas petition.

| previously considered Wriglstarguments when | held thlis appellate counsel claim
had not been fully or fairly exhausted in first state habeas petition and was, therefore,
procedurally defaulted in ¢hsecond state habeas petitiae idat *8—*10. The appellate
counsel claim was not exhaustédpncluded, because Wright'#@ney did not raise it in his
brief on appeal from the denial of Wrighfisst state habegsetition. Although Wright
attempted to raise the same claim in suppleménigis before the Appellate Court, he concedes
that those briefs were not accepted fonfjlbecause he was represented by couBiseMot.

Alter Amend J., Doc. No. 143, at 4, 6. Thus, th@péllate Court did not consider the arguments

in those documents when deciding Wright's apeah the denial of his first habeas petition.

1 Wright cites two cases in support of his contention thatiHg faised and apprised the
Appellate Court of grounds twand three of the amended petiti@@eMot. Alter or Amend J.,
Doc. No. 143, at 5. The first cas@lemmons v. De|dl24 F.3d 944 (8th Cir. 1977), is a decision
of the Eighth Circuit and does not bindstlsourt. Nor is it persuasive. @lemmonsthe Eighth
Circuit held that a prisoner hdwlly and fairly raised a constitutional claim before the Missouri
Supreme Court “by filing his own pro se Wriecorporating pleadings that raised i&ée idat
954. There, however, the responddatied to identify a “state rule. . that prohibit[ed] the

filing of pro se briefs by partgeealready represented by counsaht the petition€ipoint[ed] to
authority demonstrating thatcupro se briefs ha[d] been accepted by the Missouri Supreme
Court in other casesld. at 954 (internal quotation marks wted). In Connecticut, by contrast,
it appears well established that—absent permidsoon the court (whictWright does not claim
to have obtained)—an appellant may not “file a ‘ped brief in addition to the brief filed by her
attorney.”See Varley v. Varleyl68 Conn. 672, 672 (1975) (mensge als&mith v. Smithl72
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Although Wright included his appellat®unsel claim in a second petition for
certification to the Connecticuureme Court—filed over five yeaadter the denial of his first
petition for certification—I conclded that the second petition fmertification did not constitute
full or fair exhaustion of remedies. A litigant &y not exhaust a claim liyst raising it in a
petition for certification to th€onnecticut Supreme Court, Widut raising it on appeal to the
Appellate Court."Wright, 2017 WL 2938193, at *9 (citin§tate v. Saucie283 Conn. 207, 222
(2007)). Furthermore, | observed, the Connect8uwtreme Court is a 6urt of discretionary
review, and nothing in [its] deali of Wright's petitions focertification indicates the court
actually ‘consider[ed]’ his claimsld. (quotingLurie v. Wittner 228 F.3d 113, 124 (2d Cir.
2000)) (other internal quotation marks andtmtas omitted). Because Wright's “ineffective
assistance of appellate counsel claim was proaedidirarred,” | held that it was “exhausted, but
... procedurally defaultedld. at *10. Wright has not showrow my reasoning was erroneous.

With respect to Wright's trial counsel claiiglid not engage in an analysis of whether
that claim had been exhausted, becausegbpondents argued only that the ground was
procedurally defaulted. | deternaid that the trial counsel ata was, in fact, procedurally
defaulted, because the state courts “expresshdretid ] state procedural reviews” in declining

to hear it.See id-The Appellate Court “declad to review Wright's ieffective assistance of

Conn. 701 (1976) (mem.$tate v. Elliott8 Conn. App. 566, 567 n.1 (1986J; State v. Gibhs
254 Conn. 578, 611-12 (2000) (defendant who “ntadeconscious and voluntary choice to
avail himself of the services of counsel had no authority to nk& [a] motion pro se”).

Wright also cite®Abdurrahman v. HenderspB897 F.2d 71 (2d Cir. 1990), in which the
Second Circuit concluded thasaction 2254 petitioner had exhausted his state court remedies
with respect to a claim by filing a supplemenga sebrief in support of the direct appeal of his
conviction that raised the relevant claifee idat 73—74Abdurrahmandoes not support
Wright's argument, either, because in that cisestate appellate coattually “reviewed the
defendant’s . . . supplementab sebrief.” See People v. Abdurrahmal85 A.D.2d 721, 721
(2d Dep’'t 1987) (per curiam). e, conversely, the Appellate Codenied to consider Wright's
pro sebrief. See Wright v. Comm’r of Corrl06 Conn. App. 342 (2008).
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counsel claim on appeal from the denial of histfstate habeas petition” because he had failed

to provide an adequate record for review urtte “definite, well-established and regularly
applied” standard of Conn. Prac. Book § 6&é&e Wright2017 WL 2938193, at *10 (citing

Wright v. Comm’r of Cor;.106 Conn. App. 342, 345 (2008)). The trial court likewise

“dismissed Wright's ineffective assistance adltand appellate counsel claims in his second

state habeas petition” becaulese claims were successivedar Conn. Prac. Book § 23-29(3)).
See Wright2017 WL 2938193, at *10. Thus, | already considered Wright's inadequate attempts
to exhaust his trialaunsel claim.

Wright has not demonstratéaat | overlooked informatioar facts, or misapplied or
overlooked applicable law, wheroncluded that his trial areppellate counsel claims were
procedurally defaulted. | deny Wright’'s motitmalter or amend the judgment denying the
second and third grounds for relief raised ls/dmended petition for writ of habeas corpus.

| conclude that Wright has not madésabstantial showing of the denial of a
constitutional right,” and that “reasonable gisi could [not] debate whether . . . the petition
should have been resolved in a different manr&atk v. McDaniel529 U.S. 473, 484 (2000).
Therefore, | decline to $sie a certificate of appealability for this rulirgee28 U.S.C. §
2253(c)(2);cf. Jackson v. Albany Appeal Bureau UAd2 F.3d 51, 54 (2d Cir. 2006).

. Motion for Extension of Time [Doc. No. 144]

Motion for Leaveto Proceed In Forma Pauperis[Doc. No. 145]
Motion for Certificate of Appealability [Doc. No. 150]

Wright seeks a thirty-day extension of timéeathe court rules on his motion to alter or
amend judgment to prepare a motion for certificdtappealability to be filed in this court.
Wright already filed a motion for certificate of appealabildgeDoc. No. 150. Accordingly, |

deny his motion for extension of time.



In denying Wright's amended petition for woit habeas corpus, | determined that a
certificate of appealability wouldot issue because Wright had failed to make a showing that he
was denied a right protected by the constitution or federalSaeVright, 2017 WL 2938193, at
*13. As set forth above, | also have declined smi¢sa certificate of appealability for this ruling.
Wright has filed a motion seeking a certificateappealability for both my order denying the
section 2254 petition and my ord#enying the denying the motionatier or amend judgment.

Wright's motion for a certifiate of appealability includeéke same arguments that he
raised in his motion to alter or amend judgm&eteMot. Certificate Appealability at 3—11.
Because | already have thoroughtideessed those arguments, | codelthat there is no basis to
vacate or revise my prior determinations denlinio issue certificatesf appealability. | deny
Wright's motion seeking certificates of appealability.

Finally, Wright seeks leave to proceedorma pauperion appeal. In denying Wright's
amended petition for writ of habeas corpus |éduthat an appeal would not be taken in good
faith and a certificate ofpgealability would not issu&eeWright, 2017 WL 2938193, at *13.
Because | have certified in writing that an appealild not be taken inapd faith, Wright is not
permitted to proceeih forma pauperion appealSee28 U.S.C. 1915(a)(3). | deny Wright's
motion for leave to procead forma pauperis
[I1.  Motion for Free Copies of Pleadings[Doc. No. 146]

Motion to Use Original Records[Doc. No. 147]
Motion for Docket Sheet [Doc. No. 149]

Wright seeks an order directing the respartde provide him vth free copies of
documents for his appeal in order to comply witles of the United States Court of Appeals for
the Second Circuit. Wright does not identify anywloents that he needs to file with the Second
Circuit, and the Second Circwiready has dismissed his appdaicordingly, | deny as moot

Wright's motion for free copies of pleadingsdocuments from the court’s docket.
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Wright also seeks to “use the original recndade in the District Court to perfect the
appeal.” Mot. Leave Original Records at 1. g¥ti files the motion pursuaito Federal Rule of
Appellate Procedure 24(c), which provides tlja} party allowed to proceed on appé&aforma
pauperismay request that the appeal be heartheroriginal record without reproducing any
part.” Neither this court nor the Court Appeals has permitted Wright to proceedorma
pauperison appealSeeMandate, Doc. No. 157 (denying Wht's motions for a certificate of
appealability and to proceédforma pauperisand dismissing the appeal). Furthermore, neither
court has required Wright to repramuany part of the original recotd.deny Wright's motion
for leave to use original records.

Wright also seeks a copy of the docket sheetder to prepare his appendix for his brief
to be filed on appeal. Because the Secomdu@ihas dismissed the appeal, | deny as moot

Wright’'s motion for a docket sheet.

IV. Motionsfor Hearing and for Status Conference[Docs. Nos. 153 & 154]

Wright seeks a hearing and a status cemieg to discuss his pending motions. Because |
have denied all of Wright's peling motions, | deny as moot listions for hearing and a status

conference.

V. Conclusion

The Motion to Alter or Amend Judgme]idoc. No. 143] and the Motion for Certificate
of Appealability Doc. No. 150] areDENIED. | adhereto my prior rulingDECLINING to issue
a certificate of appealability on the Rulingdc. No. 139] denying the Amended Petition for

Writ of Habeas Corpus. | furth®ECLINE to issue a certificate of appealability for my ruling

2 When an appeal is filed, the Clerk of tlisurt electronically emails the docket sheet and
documents filed in the case to theutt of Appeals for the Second CircuseeDoc. No. 151.
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denying Wright's Rule 59(e) motion to alteramend judgment becaugéight has not made a
“substantial showing of the denial a constitutional right” suctihat “reasonalel jurists would
find the district court’'s assessment of ttonstitutional claims debatable or wrong§ee28
U.S.C. § 2253(c)(2)Slack 529 U.S. at 484Jackson442 F.3d at 54.

The Motion to Acquire Free Copies of Pleadinsd. No. 146], the Motion for a Docket
Sheet Doc. No. 149], the Motion for a Hearingdoc. No. 153] and the Motion for a Status
ConferencelPoc. No. 154] areDENIED as moot.

The Motion for Leave to Procedd Forma PauperigDoc. No. 145] on Appeal, the
Motion for Extension of Time to preparevation for certificate of appealabilityppc. No. 144]

and the Motion to Use Original RecordsJF No. 147] areDENIED.

So ordered.
Dated at Bridgeport, Conneatit; this 19th day of March 2018.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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