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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ANONYMOUS,
Plaintiff, No. 3:10cv37 (MPS)
V.

CITY OF MERIDEN, RAYMOND BARNES, and

JEFFRY W. COSSETTE,
Defendants.

RULING AND ORDER

This case arises from allegations tlixfendant Raymond Bags, a Meriden police
officer, sexually assaulted Plafi who was fifteen years olét the time, on two separate
occasions in 2007. Plaintiff Imgs a nine-count Second Amended Complaint [Dkt. # 57] against
Officer Barnes, Chief of Police Jeffry W. Ce#i®, and the City of Meriden, alleging various
state law tort claims against Barnes, claunder 42 U.S.C. § 1983 against all Defendants, and a
claim under Conn. Gen. Stat. § 52-577n against the City. On September 7, 2012, the Court
granted Plaintiff’'s motion for default judgmentaagst Officer Barnes—who had failed to appear
in this action—and referred the matter to thenbrable William |. Garfinkel, United States
Magistrate Judge, for a hearing damages. (Order [Dkt. # 142].JYhe issue that remains is
whether Chief Cossette and the City are also liftdoléfficer Barnes’s actions. On the record
before it, the Court finds thahey are not andyrants their Motion for Summary Judgment
[Dkt. # 104]. Plaintiff has failed to submit evidermegsing a triable issue that the City’s and the
Chief’'s allegedly inadequate supervision of Bamezxhed the point of deliberate indifference or
that it was the proximate cause of Barnes’s seassdults of Plaintiff. In particular, the nature
of the previous misconduct by Barnes during dight-year tenure as a City police officer—
which involved abuse of his position as a pobégcer during an argument with a neighbor and

his sleeping at home while he was on nightydudid not put the City or Chief Cossette on
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notice that Barnes would sexually abuse a minch ghat their failure to prevent this conduct
stemmed from “deliberate indifference” toathpossibility. For the same reason, their
supervision of Barnes—or any deficiencies iaitlsupervision—cannot be seen as the “moving
force” behind the sexual assaults, the only unconstitutional conduct at issue in this case, and thus
does not satisfy the causation standard ug8dE®83. Finally, the § 52-577n claim against the

City fails because that statute expressly immesimunicipalities from liability for intentional
misconduct of their employees.

l. Background

The following facts are culled from the partiesical Rule 56(a) $tements, affidavits,
and exhibits. The Court presents all factsthia light most favorable to the nonmoving party”—
here, Plaintiff—after drawing “all reasonable inferences in [her] fav®ologub v. City of New
York 202 F.3d 175, 178 (2d Cir. 2000) (quotatiorarks omitted). Additional facts are
discussed in the analgsavhere relevant.

Officer Raymond Barnes joined the City’s el department in 1999. (Defs.’ Local Rule
56(a)(1) Statement [Dkt. #04-2]  1.) He satisfactorily compdel a basic police recruit training
program administered by the Police Officeraretards and Trainingouncil, which is a
condition of employment with ¢h Meriden Police Departmentld( § 50; T. Cossette Aff.
[Dkt. # 104-16] 11 5-9.) Consistent with the daetment’s requirements, Officer Barnes also
attended sixty hours of supplemental training sesrto stay current on his certification as a
police officer. (T. Cossette Aff. 1 7-9.) OfficBarnes was given twperformance appraisals,
one in 2003 and the other in 2007, and receivedrgbyeositive reviews. (Defs.” Local Rule

56(a)(1) Statement | 2-3.)



Prior to 2007, Officer Barnes was twice istigated and disciplined by the Internal
Affairs Division of the MeridenPolice Department. In 2004, reeighbor in Officer Barnes’s
condominium complained that Officer Barnes had two unregistered vehicles, that he regularly
parked his vehicles improperly, and that on dayp24, 2004, he used vulgarities and threatened
her after she had called the property managerotaplain about his improperly parked cars.
(Ex. E to Pl.’s Resp. [Dkt. # 126].) A tow trugkas called, and Officer Barnes, in an apparent
abuse of authority, told the tow ttudriver that he was not going tow any vehicles that night.
(Id.) The Internal Affairs invegiation report found that “OfficeBarnes brought discredit to
[the] department by his actions,” and Offi&arnes was issued a letter of counselirid.) (And
in 2006, Officer Barnes was suspended for fifteeysdster he spent lengthy periods of time at
home when he was supposed to be on dutyndunis midnight shift. (Defs.” Local Rule
56(a)(1) Statement | 47.) Anténnal Affairs investigation revealed that during a three-week
period from June 15 to July 10, 2006, Officer Bewnvas at home whdme should have been on
patrol, and that he lied about his locationtio@ nightly roll call. (Ex. D to Pl.’'s Resp.)

Neither of the Internal Affairs investigatis into Officer Barnes’s misconduct concerned
any allegations of sexual misconduct or criminal conduBeekxs. D, E to Pl.’s Resp.) And
prior to Officer Barnes’s twgexual assaults in December 20Chjef Cossette was unaware of
any prior complaints against Officer Barnesittlinvolved sexual assault. (Defs.” Local Rule
56(a)(1) Statement § 49.) In addition, théeno evidence that any other Meriden police
officer—aside from Officer Barnes—had beetcused of sexually assaulting a minor.

(Id. 7 46.)



Two separate sexual assautxurred: the first on Decdyar 22, 2007 and the second on
December 30, 2007. (Id. 1 11-13, 21.) Both assaults occdria the private residence of a
mutual acquaintance of Plaintiff and OfficerrBas, and on both occasions Officer Barnes had
been drinking. Il. 17 11, 23.) There is a genuine digpabout whether fiicer Barnes was
wearing his police uniform and was daty during one of the assaultsCampareAnonymous
Dep. [Dkt. # 104-13] at 9yith Ex. A to Pl.’s Resp. (Teresa Zale's police report stating “I'm
pretty sure that Officer Barnes was wearingguoce uniform . . . . | remember his radio going
off and | think he got sent to Water St. on a calf”)f)is undisputed that he was not in uniform
and not on duty during the second assaBeeDefs.’ Local Rule 56(a)(1) Statement 1 10, 17;
Second Am. Compl. [Dkt. #57] 1 2.)

Plaintiff did not file any complaint or berwise notify the Meriden Police Department
that she was sexually assaultegl Officer Barnes until January, 2008. (Defs.” Local Rule
56(a)(1) Statement § 31; Anonymous Dep. at Waria Zavaglia, an acquaintance of both
Plaintiff and Barnes who was aware of the assaults, also did not alert the Meriden Police
Department about the sexual assaults. (Défscal Rule 56(a)(1) Statement  32.) Prior to

January 5, 2008, Chief Cossette did not know and had no reason to know that Officer Barnes had

! Each sexual assault took place late inehening and into the early morning hours of
the following day. For simplicity’s sake, howerythe Court will use #htwo dates above.

% Even though there is a genaidispute about whether Qféir Barnes was in uniform
and on duty, it is doubtful that Officer Barness acting under “color aftate law” for the
purposes of 42 U.S.C. § 1983ee Gibson v. City of Chicagel0 F.2d 1510, 1516-17 (7th Cir.
1990) (“Acts committed by a police officer evarhile on duty and in uniform are not under
color of state law unless they are in somey welated to the perfarance of police duties.”
(brackets and internal quotation marks omitteBpnsignore v. City of New YQr&83 F.2d 635,
638-39 (2d Cir. 1982) (concludirthat a police officer was naitcting under color of state law
because his actions were not “committed in thdéop@mance of any actual or pretended duty”).
Defendants, however, have not raised this ground in their motion for summary judgment, and, as
there are other grounds that jiysigranting the motion for summga judgment, the Court need
not address the “color of state law” issue.



sexually assaulted a minond(Y 48.) There is no evidencethe record that the Meriden Police
Department or Chief Cossette had any mot¢ the first sexual assault until aftiwe second
assault had already happened.

On January 5, 2008, Plaintiff notified the Meriden police that Qffgarnes sexually
assaulted her.Id. § 4.) Shortly thereafter, Chief Cossette assigned Detective Mark Walerysiak
to perform an internal invagation of these allegationand placed Officer Barnes on
administrative leave. Id. 11 5, 38.) Based on his investigation, Detective Walerysiak applied
for a warrant for the arrest of Officer Barnes ¥arious charges relatirtg the sexual assaults.
(Id. 111 35-36.) Even though Detective Walerysiakrsiited an application for an arrest warrant
(seeApplication for Arrest Warrant, Ex. C to DefdMlem. of Law), awarrant never issued.
(Walerysiak Aff. § 35., Ex D to Defs.” Mem. d&faw.) Plaintiff has submitted no evidence that
the City or Chief Cossette refrained from seekmgrosecute Barnes for the sexual assaults, and
no evidence as to why the State’sokhey chose not to bring charges.

On May 13, 2008, the Meriden Police Depaeht completed its Internal Affairs
investigation of Officer Barnes, finding that he violated multiple departmental rules. (Defs.’
Local Rule 56(a)(1) Statement 39.) The Department held asdiplinary hearing on June 2,
2008, and determined that there was just cause to fire Officer Barttes] 41.) Although
Officer Barnes initially grievedhis determination, he ultimatelgached a settlement with the
Department under which heesigned and released the Caf all liability on any possible

employment claims, in exchange for $ 500@. {1 42-43.)

3 Although the parties disite the nature of the City’s panse to Plaintif§ allegation in
early 2008, the Court views the disagreement as tenmmh Regardless of the City’s response to
Plaintiff's complaints, and irrespective of the reasons why Officer Barnes was not charged with a
crime, any actions taken by the City or Chiafssette in 2008 did not cause the 2007 assaults.
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Il. Standard of Review

Summary judgment is appropriataely when “the movant shaathat there isi0 genuine
dispute as to any material fatd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a). The moving parties—heres @ity and Chief Cossette—bear the burden of
demonstrating that no genuine isgxsts as to any material facBee Celotex Corp. v. Catrett
477 U.S. 317, 323-25 (1986). “A dispute regarding tena fact is genuind the evidence is
such that a reasonable jury could rata verdict for the nonmoving party.Williams v. Utica
Coll. of Syracuse Uniy.453 F.3d 112, 116 (2d Cir. 2006) (qatdn marks omitted). “The
substantive law governing the case will identify #héects that are material, and ‘[o]nly disputes
over facts that might affect the outcome tbé suit under the governing law will properly
preclude the entry of summary judgmentBouboulis v. Transp. Workers Union of Am42
F.3d 55, 59 (2d Cir. 2006).

If the moving party carries its burden, “tlopposing party must come forward with
specific evidence demonstrating the existenca génuine dispute of material factBrown v.
Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011).
Ill.  Discussion

In her response brief, Plaintiff abanddhs Eighth and Ninth Counts against the City.
(Pl’s Resp. at 18-19.) Thus, orlyo counts remain against thé&yCand Chief Cossette: (1) the
Fourth Count, which alleges that the Cand Chief Cossette violated § 1983, and (2) the
Seventh Count, alleging that the Cigyliable under Conn. Gen. Stat. § 52-557n.

a. Fourth Count: § 1983

Plaintiff's § 1983 claim against the Citpé her § 1983 claim against Chief Cossette fail

for largely the same reasons: there is insufficemndence (1) that th€ity or Chief Cossette



were deliberately indifferent tahe rights of others, or (2hat the purportedly deficient
supervision caused the sexual assaults.
1. Monell Liability

A municipality is liable undeg 1983 only if it had a “poli¢ or custom” that caused the
constitutional injury.Monell v. N.Y.C. Dep’t of Soc. Sen36 U.S. 658, 694 (1978). “Official
municipal policy includes the decisions @f government's lawmakers, the acts of its
policymaking officials, and practice® persistent and widespread@gractically have the force
of law.” Connick v. Thompsonl31l S. Ct. 1350, 1359 (2011). In certain circumstances,
municipal nonfeasance—includirtge failure to train or supese—can qualify as a “policy”
sufficient for liability to attach.See Finch v. City of Stamforido. 3:10cv748 (MRK), 2011 WL
5245422, at *3 (D. Conn. 2011) (“Even municipal sin®@wifission can count as policies . . . .").
In order for municipal nonfeasance—e.g., the faikarérain, to supervise, or to discipline—to
give rise to Monell liability, the alleged municipal flure must “amount[] to deliberate
indifference to the rights of pgons with whom the [municipal employees] come into contact.”
City of Canton v. Harris489 U.S. 378, 388 (198%ee also Reynolds v. Giulia®io6 F.3d 183,
192 (2d Cir. 2007).

In Reynoldsthe Second Circuit articulated threel@pendent requirements that a Plaintiff
must meet to establidfionell liability:

Monell's policy or custom requiremé . . . obligates plairffs to (1) establish . . .

defendants’ duty to act by @ring they should have knownetin inadequate supervision

was so likely to result in the alleged deprioas so as constitute deliberate indifference

underWalker [v. City of New York974 F.2d 293 (2d Cir. 1992)]; (2) identify obvious

and severe deficiencies in the. defendants’ supéasion that reflect a purposeful rather

than negligent course of action; and (3) sheweausal relationship between the failure to
supervise and the alleged deptions to plaintiffs.



Reynolds506 F.3d at 192. Plaintiffslonell claim founders on the first and third prorfgs.

With respect to the first requirement articulatedRigynolds Plaintiff has not established
that a genuine dispute exists as to whetherd#feeiency in the supervision of Officer Barnes
was “so patently inadequate to the taskto amount to deliberate indifferenckl” at 192-93
“ID]eliberate indifference’ is a singent standard of fault, requag proof that anunicipal actor
disregarded a known or obvioesnsequence of his actiorBd. of Cnty. Comm’rs of Bryan
Cnty. v. Brown520 U.S. 397, 410 (1997). Walker v. City of New Yorkhe Second Circuit
discerned three component requirements “that rbesimet” for a plaintiff to establish the
requisite “deliberate indifference”:

First, the plaintiff must show that a polinaker knows to a moral certainty that her

employees will confront a given situation. .. Second, the plaintiff must show that the

situation either presents the employee withféicdit choice of the sort that training or
supervision will make less difficult or th#étere is a history of employees mishandling
the situation. . . . Finally, the plaintifhust show that the wrong choice by the city
employee will frequently cause the depriwatiof a citizen’s constitutional rights.
Walker, 974 F.2d at 297-98 (quotation marks and citations omitted)also Reynold506 F.3d
at 192 (Walker. . . is best understood as establishing tircumstances that give rise to a
defendant supervisor's duty to act or, mageeecisely, the circumstances under which a
supervisor’s failureo act triggers lialtity under § 1983.”).

There is no genuine dispute that the Citigdure to supervise Officer Barnes did not

constitute deliberate indifference und&@alker Even if the City or Chief Cossette could have

* Although the Court rests its decision t@gr summary judgment on the Fourth Count
on the absence of evidence creating a triableeisgith respect to the first and third of the
Reynoldsrequirements, the Court observes thatdbeond requirement is also problematic for
Plaintiff's case.

® Plaintiff acknowledges that she has not potward evidence sufficient to resist
summary judgment on her claim of failure-to-trhability and contends instead that Defendants
are liable under 8 1983 because they failed to supervise or adequately discipline Officer Barnes.
(Pl’s Resp. at 6.)



known to a “moral certainty” that Meriden poliodficers would encounter situations in which
they could commit sexual assault on a minoe, decision not to commit sexual assault on a
minor is not a “difficult choice”; it is a simplmatter of complying with the criminal lawSee
Conn. Gen. Stat. 8 53a-71 (making an adult’suakintercourse witta person under sixteen
years of age a Class B felony). Better sug@a would not do any good where basic morality
and decency, not to mention the threat of serious criminal sanction, have &eledValkero74

F.2d at 299-300 (“Where the proper response..is obvious to all without training or
supervision, then the failure to train or sup®e is generally not so likely to produce a wrong
decision as to support an inference of deliberate indifference by city policymakers to the need to
train or supervise.” (quotation marks omitted)). riMothere evidence of “a history of employees
mishandling the situation”: There is no evident®ther Meriden officers sexually assaulting a
minor (seeDefs.’ Local Rule 56(a)(1) Statement § 46), or of Officer Barnes committing sexual
crimes prior to the twassaults in December 2003eé idf 49). Under the second prong of
Walker, Plaintiff has therefore failed to show tH#te situation either presents the employee
with a difficult choice of the sort that training supervision will make lesdifficult or that there

is a history of employees mishandling the situatioialker, 974 F.2d at 297.

With respect to causation—the third requirement articulaté®eynolds—no reasonable
juror could infer that the City’s inaction caused tleprivation of Plaintiffs rights. Plaintiff is
required to establish more than but-for causation—i.e., that but for the alleged inadequate
supervision, she would not have been injurddlaintiff must demons#ite that the municipal
“policy” at issue was the “moving force” behind her injurigsity of Canton 489 U.S. at 389.

As the Supreme Court made clear, “the identifieficamcy . . . must belosely related to the

ultimate injury.” Id. at 391. Plaintiff “must still prove #t the deficiencyin [supervision]



actually caused” the conduct that violated her constitutional rightsThis standard is akin to
proximate cause.See Cash v. Cnty. of Erié54 F.3d 324, 342 (2d Cir. 2011) (noting that
“proximate cause,’” although derived from tonivigfairly describes a plaintiff's causation burden
with respect to a municipéhbility claim under § 1983")accordHarper v. City of Los Angeles
533 F.3d 1010, 1026 (9th Cir. 2008).

Plaintiff attempts to finesse her obligati to demonstrate that the City’s alleged
supervisory deficiencies were the “moving force” or proximate cause of the harm by
characterizing Officer Barnes’s past misconducialdty. She argues thtite City was actually
or constructively aware of “a pervasive paitef abuse of powerna neglect of duty by
Raymond Barnes,” based on Internal Affairs réparhich showed that Officer Barnes (1)
engaged in a verbal alteraati with his neighbor in 2004, YZrove two cars with invalid
registrations, and (3) falsely reped his location on roltalls when he wasupposed to be on
duty on the midnight shift. (Pl.’s Resp. at-1Q.) Plaintiff further note that Officer Barnes had
previously visited the resideaowvhere the sexual assaults occurred while he was on duty on
multiple occasions, and often late at nightld.)( None of this evidence comes close to
suggesting that the allegedly deficient supervision was a “mdeneg” behind Barnes’s sexual
assault of Plaintiff. See City of Cantqgm89 U.S. at 389. The alleged inadequate supervision—
here, the failure to take stepspievent his earlier misconducttordiscipline him more severely
for that misconduct—is not “closely related” the sexual assaults against Plaintiff. Officer
Barnes’s past misconduct was of a different kind mmagnitude than his latassaults. At most,
Officer Barnes’s past misconduct put the Citynmtice that he was azy and dishonest police
officer with a temper. It did not put the Cibn notice that he was likely to sexually assault a

minor. Absent such notice, the December 2007 assaults were not reasonably foreseeable
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consequences of inadequate supervistarConn. Civil Jury Instructin 3.1-7: Proximate Cause
— Foreseeable Risk (noting that to “prove thatinjury is a reasonably foreseeable consequence
of negligent conduct, a plaintiff . . . must prove tiha a harm of the same general nature as that
which a reasonably prudent person in the defergl@osition should havanticipated, in view
of what the defendant knew or should havevkmat the time of the negligent conduct”), and
any deficiency in supervision is not tdely related” to the ultimate injuriesgeCity of Canton
489 U.S. at 393. Thus, Plaintiffidonell claim also fails for wandf proximate causation.
2. Chief Cossette’s Supervisory Liability

A police chief cannot be held liable umdg® 1983 “merely because his subordinate
committed a constitutional tort.”Poe v. Leonard282 F.3d 123, 140 (2d Cir. 2002). A
prerequisite to 8 1983 damages is the $paal involvement of defendants in alleged
constitutional deprivations.Wright v. Smith21 F.3d 496, 501 (2d Cir. 1994) (internal quotation
marks omitted). Thus, to succeed on her claim for individual damages against Chief €ossette,
Plaintiff must establish thaChief Cossette “was personallpvolved—that is, he directly
participated—in the alleged . . . deprivationSronowski v. Spenced24 F.3d 285, 293 (2d Cir.
2005). As the parties agree that Chief Cosse#te not present duringtleer of the assaults,
Plaintiff must demonstrate @ Cossette’s personal invaent on an alternative ground.

In Pog the Second Circuit observedathn certain circumstancegrsonal involvement is

imputed to supervisors:

® To the extent that the Fourth Count seeks relief from Chief Cossette in his official
capacity, the claim is duplicative of thonell claim against Meriden a@nmay be dismissed for
the same reasons discussed ab@ee Kentucky v. Graha73 U.S. 159, 165 (1985) (“As long
as the government entity receives notice andpportunity to respond, an official-capacity suit
is, in all respects other than name, to be treated suit against the entity. . . . It is not a suit
against the official personally, for the real partynterest is the entity.(citation omitted)).
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[A] supervisor may be found liable [1] for shideliberate indifference to the rights of

others by his failure to act on informatiowicating unconstitutioriaacts were occurring

or [2] for his gross negligence in failing supervise his subordites who commit such

wrongful acts, provided that the plaintiff cahow an affirmativeausal link between the

supervisor’s inactin and her injury.
Poe v. Leonard282 F.3d 123, 140 (2d Cir. 2002). Plaintiff's claim fails undePbestandard,
as the evidence in the record does not supporeasonable finding of either “deliberate
indifference” or “gross negligence.” 8t, Chief Cossette had no information that
unconstitutional acts were occurring. While Glimssette was aware that Officer Barnes had
shirked his job responsibilities and threatemgsl neighbor, the Chiefvas unaware that the
sexual assaults were occurringvegre going to occur. It is urgputed that Chief Cossette first
learned of the sexual assaultsJanuary 2008, after both asdautad occurred. Thus, Chief
Cossette cannot be liabler any “failure toact on information indicatg unconstitutional acts
were occurring.”ld.

Nor would the evidence in the record pernrieéasonable juror to find that Chief Cossette
was grossly negligent in failing to supervise Officer Barnes. The Second Circuit equates gross
negligence with recklessness atefines it “as the kind o€onduct where thelefendant has
reason to know of facts cr@ag a high degree of risk gbhysical harm to another and
deliberately acts or fails to act in conscialisregard or indifference to that risRbe 282 F.3d
at 140 n.14 (internal quotations, brackets, andsflipmitted). The evidence in the record does
not indicate that Chief Cossetted any reason to know of a “higlegree of risk” that Plaintiff
would be harmed by reason of his allegedly etpadite supervision. Officer Barnes'’s earlier
misconduct was not of the type that generally e®atrisk of sexual assault, and Chief Cossette

therefore is not liable for “gross negligerindfailing to supervise his subordinatedd. at 140.

In any event, the evidence establishes that after it was discovered that Officer Barnes spent time

12



at home when he was supposed to be on dutef Clossette imposed a fifteen-day suspension,
and warned Officer Barnes that “any future proldeim this area may result in termination.”
(Ex. D to Pl.’s Respsee alsdefs.’ Local Rule 56(a)(1) Statentefh47.) It cannot be gainsaid
that Chief Cossette took significant disciplipaction, and no reasonable juror could conclude
on the basis of this evidence that Chief Cossetie grossly negligent in supervising Officer
Barnes.

Plaintiff's claim is also dicient inasmuch as the ewdce cannot reasonably support a
finding that Chief Cossette’s morted inadequate supendsi proximately caused the sexual
assaults.See Blyden v. Mancydi86 F.3d 252, 264 (2d Cir. 1999b&erving in the context of a
failure-to-supervise claim related to the excessiweaigorce, that a “supervisor’s liability is not
for the use of excessive force . . . butdestinct acts or omissions that argraximate causef
the use of that force” (emphasis addedge also Pqe282 F.3d at 134. For the same reasons
discussed previously with respect to Pldiistfailure to establish causation in higlonell claim,
there is no genuine issue of maaéfact with respect to proximatause. Officer Barnes’s past
misconduct was of a different character, ahdstit was not foreseeabthat inadequate
supervision would cause Mr. Bas to commit sexual assault. In sum, Chief Cossette is not
liable under § 1983.

B. Seventh Count: Conn. Gen. Stat. 8§ 52-557n

The Seventh Count alleges that the Ggyliable under Conn. (e Stat. § 52-557n.
Section 52-557n provides that

a political subdivision of the state shall be liable for damages to person or property
caused by . . . [tlhe negligent acts or omissions of such political subdivision or any

" In light of this conclusion, the Court doest address the argument that Chief Cossette
is entitled to qualified immunity SeeDefs.” Mem. of Law at 14—20.)
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employee, officer or agent thereof acting within the scope of his employment or official
duties . . ..

Conn. Gen. Stat. 8§ 52-557n(a)(1)(A). The nsxbsection makes cledhat the scope of
municipal liability is limited to neglignt—rather than intentional—acts:
a political subdivision of the state shall row liable for damages to person or property
caused by: . . . [aJcts or omissions of amployee, officer or agent which constitute
criminal conduct, fraud, actual tiee or wilful misconduct . . .
Conn. Gen. Stat. 8§ 52-557n(a)(2)(Age also Dubay v. Irist207 Conn. 518, 533 & n.8 (1988)
(noting that under Connecticut law, willfidonduct is tantamount to intentional conduct);
Avoletta v. City of Torringtan1l33 Conn. App. 215, 224 (2012) (‘TAnunicipality cannot be
held liable for the intentior&orts of its employees.”).
The City is not liable under § 52-557n becatisse is no genuine factual dispute that
Officer Barnes's conduct was imonal ratherthan negligenf. Officer Barnes sexually

assaulted Plaintiff twice when she was a mifeexual assault of a min@ both a crime and an

intentional tort under Connecticut lawand as Defendants’ cosel observed during oral

8 Plaintiff assumes that Officer Barnes is the only employee whose acts could form the
basis of the City’s &bility under § 52-557n. SgePl.’s Resp. at 17-18.Jhe Court agrees with
this assumption. Even if there were a geaufactual dispute that Chief Cossette acted
negligently, the City would ndbe liable because Chief Codsé&t acts were discretionargee
Conn. Gen. Stat. § 52-557n(a)(2)(B) (immunizingincipalities from liability for damages
caused by the discretionary acts of its empes), and because the “identifiable person—
imminent harm” exception to § E#57n(a)(2)(B) immunity would natpply in light of the fact
that Plaintiff was not an identifiable vigt from Chief Cossette’s perspective.

°® As Plaintiff alleges in her complaint, Officer Barnes'’s actions “constitut/e] sexual
assault in the second degree, punishable asss @ felony pursuant to Section 53a-71 of the
Connecticut General Statutes.” (Second Amm@b § 16.) Section 53a-71 actually makes
Officer Barnes’s conduct a Class B felony, becaRkséntiff was under sixteen years of age at
the time. Conn. Gen. Stat§ 53a-71(b). Although the Courd unaware of a Connecticut
Appellate Court or Supreme Court decision tbaectly addresses the issue, many Superior
Court decisions have held that sexual assaultminor is an intentional tort because an “intent
to injure may be inferred as a matter of laveases involving sexual contact between a child and
an adult regardless of... subjective intent.” Perron v. Robert CY000073800S, 2002 WL
31538217, at *2 (Conn. Super. Ct. Nov. 1, 2082, 81 Conn. App. 903 (20043ee also, e.g.
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argument, the Connecticut Supreme Court hagedtthat intentionaconduct and negligent
conduct are mutually exclusiv&ee DaCruz v. State Farm Fire & Cas. (268 Conn. 675, 693
(2004) (“Intentional conduct andegligent conduct . . . are seai® and mutdly exclusive.”
(citation, brackets, and interngliotation marks omitted)). The fact that Plaintiff has alleged a
claim of negligent infliction of emotional disse against Officer Barnes addition to various
intentional torts, does not affect the analysis. Plaintiff's claim for negligent infliction of
emotional distress is expresddpsed on the same facts that uheeher other claims against
Barnes, namely that he sexually assaulted #fair{Second Am. Compl. 1 48, 49.) The act of
sexual assault constitstdoth “criminal conduct” and “wilflumisconduct” within the meaning

of 8 52-557n(a)(2)(A). The Citys therefore not liable foOfficer Barnes’s conduct under

§ 52-557n.See Avolettal33 Conn. App. at 224.

Patrons Mut. Ins. Co. of Conn. v. Maguit@V 950374329S, 1997 WL 162821, at *4 (Conn.
Super. Ct. Mar. 26, 1997) (citing cases).

19" Although Defendants asserted only atloargument and not in their summary
judgment papers that the City n®t liable because flicer Barnes’s actions were willful under
Conn. Gen. Stat. § 52-557n(a)(1)(B)aintiff, by bringing a 8 5557n claim, was on notice that
she needed to satisfy the requirements of thatstatAs such, the Court concludes that it need
not issue a Rul&6(f)(2) notice. SeeFed. R. Civ. P. 56(f)(2) (tldgment Independent of the
Motion. After giving notice and a reasonable titoerespond, the court may . . . (2) grant the
motion on grounds not raised by atya . . .”). However, if Rdintiff moves for reconsideration
of this Order, the Court will permit her to fisgy additional evidence that would establish that a
genuine factual dispute exists as to whether Offf@nes’s conduct was imonal. Plaintiff is
advised that if she moves for reconsideratitre Court will also consider two additional
independent grounds for summauwgdgment, which were not raiség Defendants: (1) that the
City is not liable under 8§ 52-557n(a)(1)(A) becaudfficer Barnes was not “acting within the
scope of his employment or official dutieehen he sexually assaulted plaintgge Doe v.
Burns CV030100215S, 2005 WL 2210320, at *3-4 (Conap&. Ct. July 19, 2005); and (2)
that Officer Barnes was not tagy under the “color oftate law” when heexually assaulted
Plaintiff.
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V. Conclusion
For the reasons stated above, Defendantgididor Summary Judgnme [Dkt. # 104] is
GRANTED. Plaintiff's counsel is instructed tmntact the Honorabl&/illiam |. Garfinkel's

Chambers within seven daystbfs Order to schedule a damages hearing with respect to Officer

Barnes.
IT IS SO ORDERED.
/s/
Michael P. Shea, U.S.D.J.
Dated: Hartford, Connecticut

May 22nd, 2013
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