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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ROBERT AUGUST, GEORGE AUGUST,
Plaintiffs,

V.

CITY OF BRIDGEPORT, JOSEPH No. 3:10-cv-00456 (JAM)

GALLAGHER, KIMBERLY A. BIEHN,

JOHN HOLTZ, MICHAEL SIGRIST,

CHRISTOPHER BORONA,
Defendants.

RULING GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

One day in January 2009, the police in Bridgeport, Connecticut received word that
Robert August (“Robert”) had threatened tlb lkis brother Carl August (“Carl”). When the
police went to Robert’'s home tovestigate, he met themfas door while holding a loaded gun.
Although he did not threah the police with thgun, he told the police that he and his other
brother, George August (“George”), had manyenguns in the home. The police eventually
applied to a state court judge for a warrarddarch Robert and Gege’s home. Dozens of
firearms were seized, but neither Robent George was charged with a crime.

Robert and George have ndied this lawsuit under 42 U.S.C. § 1983, principally
claiming that the police violatetie Fourth Amendment becaubkey misled the state court
judge in the affidavit for a search warrant. | doxe there is no merit to this claim. Robert and
George have not established a genuine issue dfofatiow that the polemisled the state court
judge, much less that they did deliberately or recklessly or thaty errors were material to

establishing probable causecadrdingly, | grant defendantsiotion for summary judgment.
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Background

In light of the standardgoverning a motion for summajydgment, the following facts
are undisputed or, if disputed, are statethenlight most favble to plaintiffs- On January 15,
2009, Robert called Todd Shipley, a chaplahowad previously counseled Robert and his
family, to vent about problems that Robertsweaving with his brother Carl. While the precise
words that Robert used during his conversatith Shipley are subject to varying accounts,
there is no dispute that Robert described rtingrproblems he was having with Carl and that
Robert said something that couldd construed as a threat agafDatl. Robert maintains that he
did not seriously mean what he said and thewnords were taken out of context, but Shipley
apparently felt otherwise. Shipley called Tonrion, a social workeat Bridgeport Mental
Health Center who had met with Robert and @arprior occasions reg#ing conflicts in the
family, to relay the substance of his convaosatvith Robert. Harrison in turn called the
Bridgeport Police Department, and toéd the police dispatcher that Shipley told him that Robert
had stated that he mightveato Kill his brother Carl.

The police dispatched officers John Holtz and Michael Sigrist to a single family home
where Robert lived with his brothers CanldaGeorge. Holtz and Sigrist banged on the door, and
eventually Robert came to the door and ind/itiee officers inside. Once the officers entered,
Robert revealed—much to the surprise of the officers—that he had been holding and hiding a
loaded gun behind his body. Robset the firearm down on a bam@se and stepped away from

it.

! The facts set forth herein do not necessarily include facts relating to legal claims that plaintiffs abandoned
at oral argument. In addition to their claims against tbwvidual defendants, plaintiffs’ complaint also asserted a
claim against the City of Bridgeport solely for injunctietief—specifically, “for an ifjunction requiring [the City]
to return to the plaintiffs all” the items seized during the search of the prapedyoc. #1 at 5. It is undisputed
that, in accordance with earlier orders of this CaageDocs. #35, 38), the City of Bridgeport eventually did return
the seized property to plaintiffs. Atal argument on defendants’ summary judgment motion, plaintiffs abandoned
any claims regarding the City’s extendetention of the seized property. Accordingly, this ruling addresses only
those claims asserted against the individual defendants.
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Robert then told the officers that he thoutifat they were at his home because of
something he had said to chaplain Shipley ab@ibrother Carl. Heaid that Carl was a
problem, but that his words to the chaplain haghld@ken out of context. Robert also told the
officers that he and George legally owned anat keany guns in their home (in addition to the
gun lying on the bookcase). At sopeint in the conversation, Ratve@sked one of the officers
if he planned to “zap” him with a Taser, desyite fact that thefticer had not given any
indication of an intent to do so. According tolieet, this comment was “meant in jest . . . to
alleviate any tension in the situation.” Doc. #3l4t 109. After a few minutes, Holtz and Sigrist
left the residence.

The officers would later write in an incider@port that this ezounter with Robert
concerned them. While Robert vehemently dispuheir characterization, Holtz and Sigrist felt
that Robert “appeared agitated, nervous amdrmad” throughout the conversation, and they
noted that he “appeared to ftuate from calm to aggravated Nehspeaking and kept repeating
himself.” Doc. #44-3 at 20.

After leaving Robert and George’s residertdeltz called Harrison, the social worker
who had first notified the policabout Robert’'s comments to Shipley. Harrison reiterated to
Holtz the information that he had conveyed togbkce dispatcher earlier, and he also said that
he was concerned about Robestate of mind. Based on hiseeting with Robert and his
conversation with Harrison, Holtzelieved that Robert shouitet detained for a medical
examination pursuant to Connecticut Generalufat§ 17a-503(a), a Connecticut statute that

permits a police officer to take a person intstody for an emergency psyatric examination if



the officer has reasonable cause to believetltiegberson is dangeroustimself or others due
to psychiatric problems.

That evening, detective Chrogther Borona, Sigrist, and othridgeport Police officials
convened outside Robert’s home to observestieae. A sergeant eveally reached Robert
inside the house by telephonadane instructed Robert &xit his house without a weapon.
Robert did so, and he was taken into custay transported to Bridgeport Hospital for a
psychological evaluation. Meanwhile, police offis went into the house with George. They
conducted a protective sweep of the home, anddgeéesirowed them the locations of firearms
that were stored there.

The police then decided to obtaa warrant to conduct a fidearch of the residence and
to seize the weapons. Detectives Kimberlgtsi and Joseph Gallagldrafted and signed the
warrant application. In thapplication, Biehn and Gallaghsought permission to seize
“[plistols, rifles, revolvers, handguns, shotgummjectiles, [and] amunition,” and they
claimed that the offenses they were invettitgg were threatening in the second degree (in
violation of Connecticut General StatuteS3-62) and reckless emtgerment in the first
degree (in violation of Connectic@®eneral Statutes 8 53a-63).€lWarrant application basically

narrated the day’s events: Robert’s call tapihin Shipley, Harrison’s call to the police

2 Connecticut General Statutes § 17a-503(a) provides: “Any police officer who has reasonable cause to
believe that a person has psychiatric disabilities and is dargrdimself or herself or others or gravely disabled,
and in need of immediate care and treatment, may take such person into custody and take or causerstche
taken to a general hospital for emergency examination dindesection. The officer shall execute a written request
for emergency examination detailing the circumstances under which the person was taken into custazty, and su
request shall be left with the facility. The person shall be examined within twenty-four hours and shall not be held
for more than seventy-two hours unless committed under [Connecticut General Statutes §] 17a-502.” Holtz executed
a written request in accordance with the statute. In thewrequest, Holtz described the basis for his reasonable
cause determination as follows: “[Robert] stated to family reverend earlier in the day that the only way to settle a
dispute with his brother was to shoot him. [Robert] met responding officers at thddoorif his home with a
loaded 45-caliber handgun and told responding officers there were numerous weapons isethedsponding
officers spoke with social worker from Bridgeport Mental Health who was handling [Relaspute with his
brother. Social workestated that he called the Bridgeport Police afiRabert]'s statement to the reverend because
he feared [Robert] might shoot his brother and kill him.” Doc. #44-3 at 173.
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reporting Shipley’s account of his conversatiathviRobert, Holtz and Sigrist’s visit to the
residence, officers taking Ratbénto custody, and the protective sweep of the residence. The
warrant application did not, howes; specifically state that Rotténad been taken into custody
for an emergency psychiatric examination. Biahd Gallagher wrote only that “Robert August
was taken into custody, withowrcident.” Doc. #44-3 at 18 Biehn and Gallagher concluded
their warrant application by stating that tHead “reason to believe that a complete and
competent examination of 285 East PasadeaeeHRobert and George’s home] is needed to
locate, document, and seize items of physicalexad to further assist in this investigatiolal.”

After a state court judge sigthé¢he warrant, the police thorghly searched the home, and
they seized 48 weapons and magazines anduaition belonging to Robert and George. They
also seized a display case conirag antique firearms, grenades, several knives, a bayonet, and a
booby trapSeeDoc. #44-3 at 193-95.

Less than 24 hours after being taken into@iysoutside his house, Robert was released
from the hospital. Upon histtgn home, Robert found thtte officers who conducted the
search the prior evening hadnad “[tjhe whole house . . . upside down. The place was a mess.
Stuff was all over the place.” Doc. #44-3 at 133.

Neither Robert nor George was evearged with any wrongdoing. Nothing came of the
police investigation, and a fewanths later the investigation wafficially closed. Detective
Borona’s case disposition foremply states: “No Crime — Meaity Defective Person.” Doc. #
44-3 at 2009.

The following year, plaintiffs Robert and Ggerinitiated this civil rights action against
the City of Bridgeport as well as police offis including Biehn, Bama, Gallagher, Holtz, and

Sigrist. Defendants have malér summary judgment. Atral argument on defendants’



motion, plaintiffs abandoned many of the clamsserted in the complaint. According to
plaintiffs’ counsel, the only remaining claims @entto allegations thatefendants (1) procured
the warrant by means of omissicarsd misstatements, (2) seizens outside the scope of the
warrant, and (3) conducted the searchnrunreasonably destructive manner.
Discussion

The principles governing a motion for su gy judgment are well established. Summary
judgment may be granted only if “the movant shdhtat there is no genuine dispute as to any
material fact and the movant is entitledudgment as a matter of law.” Fed. R. Civ. P. 56(a);
see also Tolan v. Cottoh34 S.Ct. 1861, 1866 (2014 curian). “A genuine dispute of
material fact ‘exists for sumany judgment purposes where #hadence, viewed in the light
most favorable to the nonmoving party, is such ghegasonable jury could decide in that party's
favor.” Zann Kwan v. Andalex Gr., LLC37 F.3d 834, 843 (2d Cir.2013) (quoti@gilbert v.
Gardner,480 F.3d 140, 145 (2d Cir.2007)). The eviceadduced at the summary judgment
stage must be viewed in the light mostdieable to the non-morg party and with all
ambiguities and reasonable inferences drawn against the movingSestye.g., Tolard,34
S.Ct. at 1866¢Caronia v. Phillip Morris USA, Inc.715 F.3d 417, 427 (2d Cir.2013). All in all,
“a ‘judge’s function’ at summaryggment is not ‘to weigh the elence and determine the truth
of the matter but to determine whetlieere is a genuine issue for triallblan,134 S.Ct. at 1866
(quotingAnderson v. Liberty Lobby,77 U.S. 242, 249 (1986)).

Although plaintiffs do not disputihat the police had a warraotsearch their home, they
contend that the police securtb@ warrant by means of misrepresentations and omissions. To
prevail on this kind of claim, a plaintiff “is reqeid to show: (1) ‘that there were intentional and

material misrepresentations or omissions’ i Warrant affidavit, an¢R) that the ‘alleged



falsehoods or omissions were necessampe . . . probable cause findingUhited States v.
Mandell 752 F.3d 544, 552 (2d Cir. 2014) (quotldgited States v. AwadallaB49 F.3d 42, 64-
65 (2d Cir. 2003))see also Velardi v. Walsh0 F.3d 569, 573-75 (2d Cir. 1994) (applying same
standard unddfranks v. Delaware438 U.S. 154 (1978 civil liability context under 42
U.S.C. § 1983).

It is not enough for plaintiffs simply to shawat there were errors in an affidavit,
because “misstatements or omissions caused by ‘negligence or innocent mistake[s]”” do not
satisfy theFranksstandard to establish a vittn of the Fourth Amendmeritinited States v.
Rajaratnam 719 F.3d 139, 153 (2d Cir. 2013) (quotignks 438 U.S. at 171)nstead, it must
be shown that any misrepresentations or omissions wesghed to misleadr that [they
were] made imeckless disregard of whedr they would misleadld. at 154 (quoting
Awadallah 349 F.3d at 68) (emphasis in original).

Moreover, it must also be shown that tHe@dd misrepresentations or omissions were
cumulatively material, as adjudged by “deternmg] if the false [or omitted] information was
necessary to the issuing judgpi®bable cause determinatiodadallah 349 F.3d at 64. This
is done by hypothesizing a “correctaffidavit”"—an affidavit thathas been correetl to rectify
any false statements and that includes any ainitermation—to determine if the affidavit as
corrected would suffice to establish probable causded States v. Canfiel@12 F.3d 713, 718
(2d Cir. 2000). “Disputed issues are not maidfj after crossing out any allegedly false
information and supplying any omitted facts, therfected affidavit’ would have supported a
finding of probable causeVelardi, 40 F.3d at 573-74 (citations omitted).

With this framework in mind, it is elr that plaintiffs’ claims regarding

misrepresentations and omissions in therarg application cannot withstand summary



judgment. To begin with, there m® genuine issue ¢dfctual misrepresentations in the warrant
application—Ilet alone any deliberate ockless misrepresentatis. The only alleged
misrepresentation plaintiffs poitd is the affiants’ claim that Robert stated to Shipley that he
“want[ed] to kill his brother” or “was going to kilis brother.” Contrary to plaintiffs’ claim, the
affiants had an ample factual b&ir this statement in view tfie undisputed fact that Harrison
called the police to report thae was contacted by Shipley and that Harrison told the police
dispatcher that Shipley informed him that Rolsaitl that he “might have to kill his brother.”
SeeDoc. # 44-1 (Defendants’ LocRule 56(a)1 Statement), § 3Even assuming that the
officers’ characterization that Robert said he&htedto” or “wasgoing to” kill his brother—as
opposed to that herfighthave to” kill his brother—wereonsidered a misrepresentation,
plaintiffs have made no showinigat the statement was designed to mislead or was made in
reckless disregard of whether it would mislead.

Nor have plaintiffs created a genuine fasue about alleged omissions from the warrant
application. They contend thatthfficers knew at the time thelyafted the warrant application
that this was strictly a psychiatric case—andanotiminal case—and that they concealed this
fact from the issuing judge. | recognize that the warrant application could have been more
explicit about the fact #it Robert had been taken into @ast for a mental health evaluation.
Nevertheless, it cannot be saidttthe warrant applation concealed the yshiatric nature of
the case. To the contrary, the application explained that police involvement with the August
family was precipitated by a call from BridgepMental Health Center, and that Holtz and

Sigrist were sent to the August home on all'weing check.” Doc. #44-3 at 185. Moreover, the

® These may or may not be the words that Robert s&@tifley. Other evidenceditates that Robert said
that “the only way to settle a dispute with his brother was to get rid of him” or that “the only way to settle a dispute
with his brother was to shoot hinSeeDoc. #44-3 at 19, 173. Robert does not remember precisely what he said to
Shipley, although—most significantly—eadily concedes that it could hdyeen construed as a threat against
Carl. Seed. at 86.



application noted that Robewias “agitated” and “paranoidld. at 185-86. The inclusion of this
psychiatric-related information gpels any plausible inference that the officers deliberately or
recklessly concealed the psyatnic nature of the case.

Even if plaintiffs could demonstrate adgliberate or reckless misrepresentations or
omissions, summary judgment would still be aymprate because the alleged misrepresentations
or omissions were not material the probable cause deteration. A hypothetical “corrected”
warrant affidavit—specifying that Robert stated that‘might have to” kill Carl and that Robert
was taken into custody for a psychiatric evaluation—would have set forth facts demonstrating a
fair probability that Robert had committed tréme of threatening ithe second degree in
violation of ConnecticuGeneral Statutes § 53a-6t view of Robert’s statement to chaplain
Shipley about potentially having to kill his brothi@arl and the collection of firearms in the
house where both Robert and Carl lived, thereamaadequate factual basis to determine that
Robert had made a threat of vnte against Carl in recklessdigard of whether that threat
would scare or frighten Carl, and there wasilsirly a fair probability that evidence of that
crime—in the form of numerous firearms and weapons—would be found at the home.

Nor is probable cause vitiated by the factttthe officers may have been concerned
about the situation mostly because of theicpption that Robert was mentally unstable and
could commit an act of violence against his beotCarl or others in the future. It is well
established that, so long as an officer'sans are objectively reasonable under the Fourth
Amendment, the officer’s “subjective motives”—béeat‘gather evidence ... orto . .. prevent

future violence”—are irrelevanBrigham City, Utah v. Stuarb47 U.S. 398, 404-05 (2006). It

* Connecticut General Statutes § 53a-62 provides imaetepart: “(a) A person is guilty of threatening in
the second degree when: (1) By physical threat, such pietemtionally places or attempts to place another person
in fear of imminent serious physical injury, (2) such person threatens to commit any crime of violence with the
intent to terrorize another person, or (3) such petls@atens to commit suchirme of violence in reckless
disregard of the risk of causing such terror.”



matters not if the officers here hoped to preaehiture violent crime, not merely to gather
evidence for prosecution of any past crimes.

Plaintiffs further contend—Dboth ine&ir memorandum in opposition to summary
judgment and at oral argumenthat defendants seized items otdésthe scope of the warrant
and conducted the search in an unreasonablyudéste manner. But plaintiffs’ complaint makes
no mention of such allegations. It is axiomahat the allegations in a complaint must give
defendants “fair notice” of what claims are at isst®e, e.gSwierkiewicz v. Sorema N,A34
U.S. 506, 514 (2002). A party may not “raise ngaims for the first time in submissions in
opposition to summary judgmenMutts v. S. CT State Unj\2006 WL 1806179, at *7 (D.
Conn. 2006) (citation and internal quotations omittatf)g sub nomMutts v. S. Connecticut
State Univ,. 242 F. App’x 725 (2d Cir. 20073ge alsdNright v. Ernst & Young LLP152 F.3d
169, 178 (2d Cir. 1998) (refusing to considergdligon first mentioned in opposition brief to
motion to dismiss)Caribbean Wholesales & Ser@orp. v. U.S. JVC Corp963 F. Supp. 1342,
1359 (S.D.N.Y. 1997) (refusing to considerigialiscussed in opposition brief to summary
judgment motion but “never addressed . . . in the complaint”).

Conclusion

For the reasons set forth above, defendants’ motion for summary judgment is
GRANTED. The Clerk is directetb close this case.

It is soordered.

Dated at Bridgeport thig6th day of September 2014.

/sl
Hffrey Alker Meyer
UnitedState<District Judge
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