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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT
SHARONKONSPORE,
Raintiff,
V. N0.3:10cv613(MRK)
FRIENDS OF ANIMALS, INC.,

Defendant.

MEMORANDUM OF DECISION

Plaintiff Sharon Konspore's Aemded Complaint [doc. # 22] alleges that her former
employer, Friends of Animals, Inc. ("FoA"ynlawfully fired her. Moe specifically, Ms.
Konspore alleges that her termination was dudigorimination on the basis of Ms. Konspore's
Chronic Lyme Diseasg,in violation of the Americans with Disabilities Act as Amended, 42
U.S.C. 88 12101-17 ("ADA"), and in violation dhe provisions of the Connecticut Fair
Employment Practices Act ("@&PA"), Conn. Gen. Stat. § 46a-t seqg. and in illegal
retaliation for her exercise of free speech, in violation of the Connevthistleblower Statute,
Conn. Gen. Stat. 8 31-51m, andvimlation of Conn. Gen. Stag 31-51q. Pending before the
Court is FoA's Motion for Summary Judgment [doc. # 48].

Because Ms. Konspore fails to establisprima faciecase of discrimination based on

disability, the Court dismisses her ADA aG&#EPA claims. Although Ms. Konspore does state a

! Lyme disease is an infectighat ordinarily responds well toonventional antibiotic therapy.
SeeHenry M. Feder, Jret al, A Critical Appraisal of "Chronic Lyme Disesg$857 New Eng.

J. Med. 1422, 1422 (2007). The diagnosis of daie Lyme disease" isontroversial among
medical specialistsSee id. see also Parker v. Vulcan Material Co. Long Term Disability Plan
670 F. Supp. 2d 983, 998-99 (C.D. Cal. 2009) (disity the controversy in the context of a
disability benefits disputejev'd on other ground<t13 F. App'x 987 (9th Cir. 2011).
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prima faciecase of retaliation under § 31-51q, as Men&pore does not offer any evidence that
FoA's legitimate business reason for her termination was merely pretextual, her 8 31-51q claim
also fails. Lastly, the Court declines to eige supplemental jurigdion over her § 31-51m

claim.

.

These facts are culled from the parties’ LdrRalle 56(a) Statemenfdocs. # 48-2, 54-1],
affidavits, and exhibits. All of the facts redtbelow are undisputed wds otherwise noted, and
the Court presents all facts "in the light shdavorable to the nonmoving party"—here, Ms.
Konspore—after drawing “all reasonable inferences in [her] fa@wlégub v. City of New Yqrk
202 F.3d 175, 178 (2d Cir. 2000) (quotation markgtet). Additional facts are discussed in the
analysis where relevant.

FOA is a non-profit international animaldvocacy organization with 18 employees.
Priscilla Feral is FoA's President, Dianne Fordinnis FOA's Vice President, and Robert Orabona
is FoA's Operations Director. Ms. FeraldaMr. Orabona are married. From May 28, 2008
through November 3, 2009, Sharon Konspore Wwaé's Controller/Accountant. Dr. Albert
Campo is Ms. Konspore's primary physician, thosgk has also been treated by Dr. Gerald
Weiss and Dr. Mindy Beth Lipson.

When Ms. Konspore interviewed for her jobFaiA, she informed Ms. Forthman that she
had Lyme Disease. Ms. Forthman shared itfigrmation with Ms. Feral. Ms. Konspore was
hired on May 28, 2008 as FoA's only accountant at least by the end of 2008, everybody at
FoA knew that Ms. Konspore had Lyme Dised3®A currently employsin individual who has
Lyme Disease, and this individual was emphby®y FoA for the entirety of Ms. Konspore's

employment.



FoA met many of Ms. Konspore's health-retatequests, including allowing a nurse to
come into the office to chandds. Konspore's bandages andueing fumes from publications.

For approximately a week around August 5, 2009, Ms. Konspore was allowed to alter her work
hours to arrive an hour earlier thecheduled and leave an hour earlier than scheduled for a short
period of time. However, although she notedt the accommodation was health-related, Ms.
Feral terminated it "so that key administratpaople are reachable by me and others when we're
open for business. . . . Something always seemspan the late afternoon. This summer, one is
unable to reach you and several others a cougtewfs or more each day . . . ." Pl. Resp. [doc.

# 56] Ex. 14 (Feral E-mail). According to Ms.rBk a person could work a modified schedule

only if a special exception applied. For twemployees, the special exception was their long
commute, for a third, it was because she had negotiated for a modified schedule when she was
hired.

In December 2008, FoA discussed layinij an employee who was suffering from
Parkinson's Disease. Ms. Forthman's meeting repéas: "Sandy — disability LT — layoff?" Pl.'s
Resp. [doc. # 56] Ex. 7 (Forthman Notes). Marthman stated in her deposition that she
recalled asking Mr. Orabona whether the emplastemuld be offered long term disability after
her layoff, but she could not recall Mr. Oraltnresponse and admitted that she did not know
how such benefits worked. Ms. Forthman alsuest that she had never made such an inquiry
prior to that meeting, after it, avith regard to Ms. Konspore.

In 2009, growing increasingly concerned abadist financial health, FoA laid off
employees in January and March 2009. Orrdfial3, 2009, Ms. Konspore attended a meeting,
along with Ms. Feral, MrOrabona, and Ms. Forthman, in whishe alleges thadls. Feral cited

two employees' health conditions in the exttof a discussion about discharging th&ee



Def.'s Mot. for Summ. J. [doc. # 48-6] Exatt21 (Konspore Dep.) (stating that Vernon Ware's
heart condition and Jill Harrington's upcoming suygwere discussed at the layoff meeting as
reasons for their termination). Ms. Konspore stdked she had responded to this discussion by
saying "You can't say you're letting them go. Yaea to tell them it's because of lack of work
and the economy.1td. Ms. Konspore noted that no one voiagahcern about dability being a
reason for these two people potentially losingirthobs. Afterwards, Ms. Konspore claims to
have told Ms. Forthman, "'I'm very concerned | will be neld."at 22. Ms. Konspore maintains
that her statements in and after the meetiogstitute complaints regarding how people with
disabilities should be treate8ee idat 33 ("I made it very clearahit was a liability and it was
wrong for them to terminate people due to medicaheir disabilities owhatever, and that you
should be sure it doesn't leave this room, god say we either are cutting back due to the
economy or there's a lack of work."). Thehet attendees state that they never made a
termination decision based on an employee's health condition or disability in any way.

Ms. Forthman's notes from the meeting inclbdéh of those employee's names, followed
by cross-outs, and the word "layofSeePl.'s Resp. [doc. # 56] Ex. 7 (Forthman Notes). At her
deposition, Ms. Forthman could nefcall or decipher at the depdasit what the cross-out stated.
Both Mr. Ware and Ms. Harrington were laid off.

On March 14, 2009, Ms. Konspore sent an e-mail to Connecticut's Attorney General,
Richard Blumenthal, critiquing many of FoA'sidincial practices andolicies. She made no
mention of discrimination based on disability.

On March 31, 2009, Ms. Forthman wrote a meandum to Ms. Feral, stating that FOA
was in danger of running out of mondy November or December 2009. Ms. Forthman

maintains that she wrote the memorandum to daftention to the direness of FoA's financial



situation.

FoA maintains that Ms. Feral, in conjuion with Mr. Orabonaand Ms. Forthman,
created a plan that would commence in May 2009 and would cut FoA's budget by $2 million;
Ms. Konspore denies this, but doesn't specifywtat she objects or gvide citations to the
record. Both parties agree that FoA intende@nd implemented cuts to life insurance for all
employees, including Ms. Feral and Mr. Orabona.

On April 16, 2009, Ms. Konspore wrote an e-mail to Ms. Forthman, copying Mr.
Orabona, entitled "Insurance." Ms. Konspore's d-stated that if the company canceled the
insurance on the company car, a BMW, and sold the car for its blue book value, FOA would be
able to use the proceeds to afford life arghhlility insurance for its employees. Ms. Konspore
also stated that FOA's New York office was astgaof the donor's funds and should be closed.
Ms. Konspore repeatedly noted that she wasivaied to write the e-mail because she felt
compelled to act in the donors' best interestthatishe was extremely worried for the short- and
long-term health of the orgation. Mr. Orabona responded that the BMW and insurance were
part of Ms. Feral's compensation and that it didnkevsense to addressag a potential cut until
Ms. Feral's compensation was reviewed, which wiapased to occur in the near future. He also
noted that the costs of gettiogt of the five-year New York lease might exceed the benefits of
keeping it and that FOA coulddece its insurance costs by reatiug employees to pay a portion
of the premium, as many other non-profits did.

Mr. Orabona then informed Ms. Feral of tbentents of the e-mail. Ms. Feral became
upset, and in a conference chdler that day upbraided M&onspore harshly. During the
conversation, Ms. Fera¢peatedly swore at Ms. Konsporekexs if she was trying to incriminate

someone, ordered her to never put such thoughts in writing, and told her that she would be fired



if she ever did something likihat again. Ms. Konspore recalids. Feral noting that she got
"latitude” because of her disabilitheeDef.'s Mot. for Summ. J. [doc. # 48-6] Ex. 4 at 29
(Konspore Dep.). Ms. Feral later instructed Krabona and Ms. Forthman that Ms. Konspore
was not to send out any memorandthout approval from them.

In early fall 2009, Ms. Konspore advised .MDrabona that, because of her Lyme
Disease, she would need to go disability leave. She had piieusly been provided with the
necessary paperwork.

On October 1, 2009, Dr. Camporgpleted a Disability Claim Form, in which he stated
that Ms. Konspore "should not be in stressfiliations; should not dé with complex tasks
requiring full cognitive skills. . . . Cannot perform tasks requiring normal level of ability to
concentrate and highly integrativfunctions." Def.'s Mot. foSumm. J. [doc. # 49-7] Ex. 20
(Campo Disability Claim Form). The parties djs@e as to whether Dr. Campo believed that Ms.
Konspore would have been ablentork with reasonable accommodations.

On October 5, 2009, Ms. Feral wrote an e-rt@ais. Forthman and Mr. Orabona asking
when Ms. Konspore was going on disability leand atating that it was time to begin a search
for an accountant. At her deposition, Ms.rétemaintained that, although she hoped Ms.
Konspore would return, she was planning for the tvcaise scenario so that FOA wouldn't be left
without an accountant shouldis. Konspore fail to return.

In the employee section of the DisabiliBfaim Form, Ms. Konspore indicated October
10, 2009 as the date on which she was first enebivork due to her medical condition.

On October 12, 2009, Ms. Konspore began heibdisaleave. Upon her departure, Mr.
Orabona allegedly stated that he was not eored if Ms. Konspore was out more than one

month, as they had gone longer without finalscitls. Konspore drafted a memo of which co-



workers would be responsible for some of her duties during her absence.

Some of Ms. Konspore's duties were absd during her absence by co-workers,
including Ms. Forthman. FoA statdsat none of the individualdlifng in for Ms. Konspore were
trained as accountants and contit perform certain accounting g, including making journal
entries, bank reconciliation, and analyses. Msthroan stated that her fundraising duties fell
behind as a result of covering Ms. Konspore's fonmragponsibilities, and Ms. Feral testified that
she was aware that Ms. Konsesr absence was placing a stran the organization. Ms.
Konspore denies these facts, daes not explain or provide citatis to the record regarding the
reasons for her denials. Ms. Kpose testified at her depositionath when she called to check
on how things were at the office, the employeth whom she spoke insisted on calling her back
on her cell phone because Ms. Feral had threatenf@@ anyone who spoke with Ms. Konspore
while she was out on disability.

FoA received paperwork related to an application for benefits by Ms. Konspore from
Unum, its short-term disability insurer. On October 9, 20@8, Orabona checked "Yes" in
response to the question "If the employee/individaakleased to returmiwork in restricted
duty, are you willing to discuss accommodatiorBR2's Resp. [doc. # 56] Ex. 15 (Unum Form).

On October 23, Ms. Forthman spoke whts. Konspore, who ated she was having
some good days and some bad ones. Ms. Konspore maintains that, had she been asked, she
would have helped out in any way she could, butditation to a letter to the Attorney General
offers only minimal support for this chai In an e-mail sent on October 26, 2008, Forthman
noted that Ms. Konspore had s#éicit she hoped to lmack at work, perhapafter a month, even
if part-time. Ms. Konspore aées making this statement.

On October 23, 2009, Mr. Orabona called ®ennecticut Department of Labor and



FoA's insurance broker to ask if FOA waguiged to hold open a position for a person on
disability. Both entities replied that FOA did rfedve to retairsuch employees. In his deposition,
Mr. Orabona stated that he made this call bexzafiddiscussions within the previous week of
replacing Ms. Konspore.

On October 26, at Ms. Feral's directiafly. Orabona and Ms. Forthman called Ms.
Konspore to discuss her possiblaura to work. However, Ms. Kopsre states that there was no
"discussion"—rather, Mr. Orabona simply remehthat FOA needed a full-time accountant. Ms.
Konspore does not deny that FOA would have beding to have her return as a full-time
accountant. During this caMr. Orabona asked if Ms. Konsporewd be able to return to work
by November 2, 2009 and stated that, if notAReould need to begin a search for a new
accountant. Ms. Konspore tegul that she wasn't sure wherestould return to work, but that
she had a scheduled doctor's appointmentNoxmember 2, 2009 and requested that she be
allowed to inform FoA whether she would &kle to return on Noweber 3, 2009. Mr. Orabona
stated that a November 3, 2009 update was talgiepand that Ms. éhspore should either
return to work on that date or call to advise FoA if she could not return. FOA believed that Ms.
Konspore understood that she was to come haclkork or she would lose her job; Ms.
Konspore states that she understtwat she was to come back to work in full-time capacity or
not at all.

Ms. Konspore did not return to work oroember 3, 2009. Instead, on that date, FOA
received a fax from Ms. Konspore's attornestiagy that Ms. Konspore had filed a complaint
with the Attorney General's Office and that Ms. Konspore was still in the process of evaluating
her treatment options. The lattalso requested an extemsiuntil November 20, 2009 of the

deadline for notifying FOA of Ms. Konspore's abilityrieturn to work in a full-time capacity. No



representations were made netjag a return-to-work date.

FoA responded that it could no longerldhoMs. Konspore'sposition open; Ms.
Konspore's employment was then terminagdfgctive November 3, 2009. According to Ms.
Konspore, there was no discussion prior to henitetion as to whether she could return to
work on restricted duty; nobody called her wheimdh were allegedly falling behind to see if
she was available to help; nobody considered wlhéies could be fulfilled remotely or part-
time; nobody considered the possibility of hirmgemporary accountant to handle some of Ms.
Konspore's job functions; and there was nscdssion as to any accommodation that could
possibly allow her to tern to her position.

On November 6, 2009, in a letter to Unumr. Campo stated that Ms. Konspore
"[c]annot be in situations thate stressful. Cannot work full daghedule or part time schedule;
cannot concentrate, focus." Def.'s Mot. 8amm. J. [doc. # 49-1@x. 29 (Campo Letter).

On December 3, 2009, Dr. Lipson reported to Urthat Ms. Konspore's "ability to think
clearly and focus on tasks has been [a]ffected the Lyme is impacting her cognitive
functioning." Def.'s Mot. for Summ. J. [doc. # 49-17] Ex. 31 (Lipson Letter). Furthermore, her
symptoms were causing her "grave difficuity coping with day to day activities. More
interactive activity like working wuld be too difficult at presentlt. Dr. Lipson did state that,
with treatment, Ms. Konspore would déily be able to return to workee id.

Dr. Campo submitted an addendum to UnumFebruary 12, 2010 stating in part that
Ms. Konspore's inability to return to work wpemarily due to cognitive difficulties. Dr. Weiss
also wrote a February 12, 2010 letter to Unum stating that Ms. Konspore's "biggest complaint
has been her cognitive skills. . . . [She] was very concerned about her ability to keep numbers,

fact[s] and contract details clear . ." Def.'s Mot. for Summl. [doc. # 49-18] Ex. 32 (Weiss



Letter). The letter noted that she remained "currently disabled from [working in] any competitive
work environment requiring a lelvef functioning even remotely compatible with that which
was required for her prior occupatioid

In his deposition, Dr. Campo stated that Menspore was not ready to go back to work
as of May 7, 2010. He later staténdht he didn't believehat she was able teturn to work, even
on a part-time basis, as of June 4, 2010, althdwgyqualified his statement by noting that it was
hard for him so say "with a high degree of certaintyvith a certainty that she is able to tolerate
an eight-hour day or notSeeDef.'s Mot. for Summ J. [doc. # 49-8] Ex. 21 at 22 (Campo Dep.).

In the Physician's Certification of Claimi& Health, which supported Ms. Konspore's
application for unemployment compensatiomdfds in 2010, Dr. Capo stated that Ms.
Konspore became available to work on June 1, 2010. Ms. Konspore began receiving
unemployment benefits on June 19, 2010.

On December 1, 2009, Ms. Konspore filed an ddfiit of Illegal Discriminatory Practice
with the Connecticut Commission on Human Reghnd Opportunities CHRO"). By letter
dated February 12, 2010, CHRO issued Ms. KorespoNotice of Right to Sue, and by letter
dated February 22, 2010, CHRO issued Ms. Konspore a Release of Jurisdiction.

At oral argument, Ms. Konspes counsel offered into ewdce a letter from Unum,
dated December 15, 2009, denying Ms. Konspotktifoe disability benefits based on its
finding that Ms. Konspore was not prevahtérom working, even without reasonable
accommodations, beyond November 10, 2009. The basis for Unum's conclusion was that Ms.
Konspore's clinical exam findingiid not preclude her from sedant activities and the lack of
records or testing indicating cognitive impairment.

Prior to November 2009, FoA had hired a pamary accountant aftéhe departure of a

10



full-time accountant, and in the organizatiohistory, at least one eek went by with no
accountant at all. Prior to November 2009, FoM haver hired a part-time accountant, nor had
it permitted any accountant to work remotélis. Konspore denies the latter statement, but does

not offer an explanation or a ditan to the record for her denial.

.

This Court applies a familiar standard when resolving a motion for summary judgment.
Summary judgment is appropriate only when ttiepositions, documents|ectronically stored
information, affidavits or declarations, stiptias (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials" submitted to the Court
"show(] that there is no genuine issue as to antenah fact and that the movant is entitled to
judgment as a matter of law." Fed. R. Civ. P. H8{(¢A); Fed. R. Civ. P56(a). A "material fact"
is one whose resolution will affect the ultimate determination of the &ese.Anderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). A factual dispig "genuine" when the evidence
"is such that a reasonable jury coultura a verdict for th non-moving party.See id. see also
Williams v. Utica Coll. of Syracuse Univi53 F.3d 112, 116 (2d Cir. 2006). The Court must
"view the evidence in the light most favoralbethe non-moving partyna draw all reasonable
inferences in its favor.Sologubh 202 F.3d at 178 (quotation markmitted). However, the party
against whom summary judgment is sought cammevail by "simply show[ing] that there is
some metaphysical doubt as te thaterial facts,” and instead st come forward with specific
facts showing that there isgenuine issuéor trial." Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 & n.11 (1986) (quotationrksaomitted) (emphasis in original).

"If the evidence is merely colorable, or i sgnificantly probativesummary judgment may be

granted."Anderson477 U.S. at 249-50 (citations omitted).

11



The Court notes that the Second Circuit lcasitioned that district courts must be
"particularly cautious about granting summargigment to an employer in a discrimination case
when the employer's intent is in questioBecause direct evidence of an employer's
discriminatory intent will rarely be found,ffalavits and depositions must be carefully
scrutinized for circumstantial proof which, if believed, would show discriminat®chivapp v.
Town of Avon 118 F.3d 106, 110 (2d Cir. 1997) (citations and quotation marks omitted).
However, even where an employer's intent igsatie, "a plaintiff mst provide more than
conclusory allegations of discriminatida defeat a motion for summary judgmend: "[A]
party may not rely on mere speculation or comjertas to the true nature of the facts to
overcome a motion for summary judgmeritipton v. Nature Cq.71 F.3d 464, 469 (2d Cir.
1995) (quotation marks omitted).

Here, while the parties dispute numerous miorocollateral facts, summary judgment on
Ms. Konspore's claims is appropriate becauseetlare no genuine issues of material faee

Jeffreys v. City of New Yqr&26 F.3d 549, 554-55 (2d Cir. 2005).

[1.

The ADA prohibits discrimination in employmeagainst any "qualified individual on
the basis of disability in regard to . . h¢{ discharge of employees.” 42 U.S.C. § 12112(a).
Claims of intentional discrimination in employnt under the ADA are analyzed under a version
of the familiar burden-shifting framework set forthMcDonnell Douglas Corp. v. Greed11
U.S. 792 (1973), for claims of employment disgnation under Title VII of the Civil Rights Act
of 1964.See Sista v. CDC Ixis N. Am., In¢45 F.3d 161, 169 (2d Cir. 2008).plaintiff must
establish aprima facie case; the employer may then come forward with a legitimate, non-

discriminatory reason for the terminationeththe plaintiff has an opportunity to produce

12



evidence and carry the burdenpsrsuasion that the profferedason is a pretext and that the
real reason for the termination was the mtiffis membership in a protected clagee id.
"Although intermediate evidentiary burdens stbaick and forth under this framework, the
ultimate burden of persuading the trier of fdtat the defendant intentionally discriminated
against the plaintiff remains at all times with the plaintiReeves v. Sanderson Plumbing
Prods., Inc, 530 U.S. 133, 143 (2000) (alteration and quotation marks omitfEu. ultimate
guestion is whether the employatentionally discriminated, and. . it is not enough . . . to
disbelieve the employer; the factfinder mustlieve the plaintiff's explaation of intentional
discrimination."ld. at 147 (alteration and quotation marksithed) (emphasis in original). As
Connecticut looks to federal @hoyment discrimination law in éorcing its antidiscrimination
statute, Ms. Konspore's CFEPA claimargds or falls with her ADA clainSee Colby v. Pye &
Hogan LLGC 602 F. Supp. 2d 365, 370 n.4 (D. Conn. 2009) (citiegy v. Comm'n on Human
Rights & Opportunities236 Conn. 96, 103 (1996)).

To establish grima faciecase of disability discrimination, a plaintiff must prove that:
(1) the employer is subject to the ADA; (2) thaiptiff is disabled within the meaning of the
ADA,; (3) the plaintiff was otherwise able to pemin the essential functions of his job, with or
without accommodation; and (4)eplaintiff suffered an advessemployment action because of
the disability.See, e.q.Sista 445 F.3d at 169. A plaintiff's burden in establishirgriena facie
case of discrimination under tiMcDonnell Douglas Corpstandard isde minimis. Kerzer v.
Kingly Mfg, 156 F.3d 396, 401 (2d Cir. 1998).

The parties do not contest that FOA wagaployer within the meaning of the AD8ee
42 U.S.C. 8§ 12111(5)(A). Nor do they disagre¢cawhether Ms. Konspore was disabled within

the meaning of the ADASee42 U.S.C. § 12102(1) (noting thatparson is disabled within the

13



meaning of the ADA if he or shieas (1) "a physical or mentahpairment that substantially
limits one or more major life acties"; (2) "a record of such an impairment”; or (3) is "regarded
as having such an impairment”); 42 U.S.C. § 1210@(R)]ajor life activities include, but are
not limited to, . . . concentrating,itking, communicating, and working.").

The crux of this motion is the third element of firena faciecase—that Ms. Konspore
was otherwise able to perform the essenfiaictions of her job, with or without an
accommodation. After the essential functions dfceh Accountant/Controller are established,
Ms. Konspore must demonstrate that she cdwflde performed all sucfunctions, with or
without a reasonable accommodatiahthe time of her terminatio®ee D'Amico v. City of New
York 132 F.3d 145, 151 (2d Cir. 1998his burden is not heavyitt is enough for the plaintiff
to suggest the existence of a plausible accomtimgadhe costs of which, facially, do not clearly
exceed its benefitsBorkowski v. Valley Cent. Sch. Dj$3 F.3d 131, 138 (2d Cir. 1995). As
relevant here, "reasonable accommodations" meyde adjustments to work schedules or other
job restructuringSee45 C.F.R. § 84.12(b). Furthermore, appdseneutral rules cannot be used
to trump requests for reasonable accommodations; "[w]ere that not so, the ‘'reasonable
accommodation’ provision could not accomplish its intended objectit&." Airways, Inc. v.
Barnett 535 U.S. 391, 397 (2002). However, "fahsonable accommodation can never involve
the elimination of an ess#al function of a job."'Shannon v. New York City Transit AutB32
F.3d 95, 100 (2d Cir. 2003). If Ms. Konspore aearstrates that certain accommodations would
have allowed her to perform the essential fioms, the burden of proof shifts to FOA to
demonstrate that such accommodations would constitute undue hardships and would therefore be
unreasonableSee Camarillo v. Carrols Corp518 F.3d 153, 156 (2d Cir. 2008) (quoting 42

U.S.C. § 12182(b)(2)(A)(iii)).
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A.

"EEOC regulations define 'essential functiotts mean the ‘fundamental’ duties to be
performed in the position in question, but rehctions that are merely 'marginalRodal v.
Anaesthesia Group of Onondaga, R.G69 F.3d 113, 120 (2d Cir. 2004) (quotation marks
omitted). Although a court must give consalele deference to an employer's judgment
regarding what functions aressential for a particular posti, the question of whether a
function is essential ultimately depermsthe totality of the circumstancé&ee id. Stone v. City
of Mount Vernon118 F.3d 92, 97 (2d Cir. 1997) (statingtthhe relevantactors include the
employer's judgment, written job descriptiott'e amount of time spent on the job performing
the function, the consequences of not reqgirthe employee to perform the function, the
mention of the function in a collective bangiaig agreement, the work experience of past
employees in the position, and the work experiesfoeurrent employees in similar jobs (citing
29 C.F.R. § 1630.2(n))).

In her amended complaint, Ms. Konspore stétes her job duties oluded, but were not
limited to, "(a) initiating and performing allfance and accounting furens, (b) developing
financial statements for internahd external purposes, (c) fim@al planning and analysis, and
(d) managing the processes for general ledgeounting functions, payables and receivables,
cash flow, budgeting, forecasting, payroll, 401k, petty cash related processes.” Am. Compl.
[doc. # 22] 1 20. Ms. Konspore atifies that many of the jolbunctions described in her
complaint, as well as other more specific taskex,e not expected ¢foA's accountant when she
took the position. Both parties agree that Ms. Konspore worked over forty hours per week.

The parties disagree as to whether full-timekweas one of the essial functions of the

Accountant/Controller position. FOA claims thaingeded a full-time accountant, noting that it

15



had never previously hired one on a part-timesdds. Konspore maintains that it would not be
necessary to work forty hours per week tanptete the duties expected of FoA's accountant
when she took the position. However, Ms. Konspore stated in her deposition that she worked
over forty hours a week because previous accatsitaadn't complied with Generally Accepted
Accounting Principles and because fwantract is to get a job done awtiatever | need to do to

get the job done is what | ddDef.'s Mot. for Summ. J. [doc. # 48-6] Ex. 4 at 15, 41 (Konspore
Dep.) (emphasis added).

Given Ms. Konspore's statements, a reas@nphbr would conclude that working full-
time was an essential function thie position. Ms. Konspore'sgarment amounts to a claim that
if she were allowed to be less thorough, thegobld be done in 20 tlaer than 40+ hours per
week, but that is essentially an impermissiblguarent for the elimination of some of the job's
essential functions. It is irrelentaithat prior accountas did less work; that may well be directly
related to the fact #t they are no longerithh the organization.

Whether working at the officeas opposed to at home, is essential function of the job
is more of an open question. FOA claims thatiaded its accountant to be in the office and notes
that it had never previously all@d an accountant to work remotely. Ms. Feral's letter to Ms.
Konspore terminating her modified work sdié evinces FoA's interest in having "key
administrative people . . . reachable by me attiers when we're open for business. . . .
Something always seems to pop in the late ajtain. . ." Pl. Resp. [doc. # 56] Ex. 14 (Feral E-
mail). Ms. Konspore counters that the esseérftiactions of her position could have been
completed just as effectively from home, andher deposition, she describes the seemingly
minimal accommodations and modifications FOA wboéed to fund to allow her to work from

home. Finally, FOA never explitjytargues that her position regedl Ms. Konspore to be in the
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office, either for communicative or supervissgasons. On these facts, a reasonable juror could
find that working at the office is nain essential funan of the positionSee Rodal369 F.3d at

120;Stone 118 F.3d at 97.

B.

The Court next turns to the question of WwiegtMs. Konspore has mh@nstrated that she
could perform all essential funotis with a reasotde accommodatiorSee D'Amicp132 F.3d
at 151.

In her Amended Complaint, Ms. Konspore atabnly that she "ian individual who,
with reasonable accommodatiowas capable of performing the essential functions of the
position of controller within Defendant's company.” Am. Compl. [doc. # 22] § 45. In her briefing
on this motion, Ms. Konspore makes only vague references to "requests for accommodation.”
Pl.'s Resp. [doc. # 54] at 25. Nowhere does Kimspore explicitly iéntify what reasonable
accommodations would have allowed her to perfurenessential functions of her position. The
Court could therefore find that Ms. Konsporeshailed to carry even the light burden of
production.See Borkowsk63 F.3d at 138Querry v. Messarl4 F. Supp. 2d 437, 444 (S.D.N.Y.
1998) ("The problem with Querry's position that she has not suggested a plausible
accommodation for her disability. . . . [H]er coaipt does not suggest such an accommodation,
which is grounds in itself for dismissing rheclaim. Nor does Querry suggest such
accommodation elsewhere in her papers.” (citations omitted)).

The Court has identified allusions three potential reasonable accommodations FOA

might have provided: (1) allowg Ms. Konspore to work part-ten (2) allowing Ms. Konspore
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to work from homé; and (3) granting Ms. Konspore extenddidability leave, possibly while
hiring a temporary accountant to fulfill her duties in her abs@i8=e Lovejoy-Wilson v. NOCO
Motor Fuel, Inc, 263 F.3d 208, 217 (2d Cir. 2001) ("The ADA defines 'reasonable
accommodation' as including but not limited wb'jrestructuring [and] part-time or modified

work schedules . . . ." (quoting 42 U.S.C. § 12111(9)(B)) (alterations omitted)).

1.

"Although part-time work constitutes aasonable accommodation under the ADA, an
employee who proposes this accommodation maly prevail in an ADA action if he can
demonstrate that he could perform the essefutrations of his job while working part-time."
Parker v. Columbia Pictures Indys204 F.3d 326, 336 n.5 (2d Ci2000). There is some
guestion as to whether Ms. Konspore was capabfgerforming the essential functions of her
position—even with this accommodation—at the time she was termihageMs. Konspore and

her doctor make numerous statements whicplyinthat she would not have been able to

% In her interrogatory answer Ms. Konspore states than or around September 2009 she
requested that she be allowedxtork from home or remotely.

% At oral argument, Ms. Konsposetounsel stated that the threguested accommodations were

to go on short term disability, t@turn to work part-time, and to return to work on a modified
8:00-4:00 (as opposed to 9:00-5:8@hedule. The Court addresses dffectiveness of the first

two suggested accommodations in its analysis,itbfimds that there is no evidence that Ms.
Konspore requested a modifiechedule after she went on disliti leave. Although she had
requested and received a work schedule modihicaearlier in her employment at FoA, it had
been terminated—because Ms. Konspore was needed in the office during business hours—and
Ms. Konspore has not offeredidgnce that she later requesttedgain. Nor does Ms. Konspore
offer any evidence that she would have been &bleturn to work full-time on November 3,
2009 with such a modified schedule.

* On this point, Ms. Konspore's counsel offered into evidence at oral argument a letter from
Unum dated December 15, 2009 denying Ms. Konshdkéime disability benefits based on its
finding that Ms. Konspore was not prevahtérom working, even without reasonable
accommodations, as of November 10, 2009. FoA corractiyd that this letter is not relevant to

the question of whether Ms. Konspore wasble to work as of November 3, 2009.
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complete the usual duties of an accountant at the time of her termihation.

On a disability claim form dated Octab8, 2009, Ms. Konspore lists her symptoms,
which include "Forgetfulness, memory loss (shmriong term),"” "Attention deficit problems,
distractibility,” "Confusion, difficulty thinkng,” "Difficulty with concentration, reading,
spelling,” "Cognitive Impairment,”Difficulty with multitasking," "Difficulty with organization
and planning,” "Word finding problems," and "®#d speed of processing." Def.'s Mot. for
Summ J. [doc. # 49-9] Ex. 22 (Konspore DigigpiClaim Form). Ms. Konspore has provided no
explanation regarding these factual claims, maihwhich appear incompatible with her ability

to fulfill essential requirements of her position.

> FoA maintains that, because Ms. Konspore amalbetors made representations to Unum that
she was unable to work, she is estopped femserted an ADA claim. The Supreme Court
rejected this automatic estoppel argumer€leveland v. Policy Mgmt. Sys. Cqrp26 U.S. 795
(1999), recognizing that "seemingiyvergent” ADA claims and clais for disability insurance
"are often consistent, eaehth the other,” because the forntake into account thpossibility of
reasonable accommodationid. at 797, 802-03. Instead, "pursuit, and receipt, of [disability]
benefits does nautomaticallyestop the recipient from pwisg an ADA claim. Nor does the
law erect a strong presumption agaitist recipient's success under the ADAI" at 797-98
(emphasis added). To survive a motion for sunymatgment, a plaintiff who receives disability
benefits need only "explain why [a statememhde for the purpose of receiving disability
benefits] is consistent with h&DA claim that she could perfortme essential functions of her
previous job, at least with reasonable accommodatioin.at 798 (quotation marks omitted).
Only if a plaintiff fails to resolve inconsistencies is he or she estopped from asserting an ADA
claim.

While Ms. Konspore does fail to resolve thecansistencies between her and her doctor's
statements in support of her application for disability ben&itsyelandstill does not estop her
ADA claim. Clevelants holding applies explicitly to thesplaintiffs who eceive disability
benefits.See Clevelands26 U.S. at 802 ("The case befar® concerns an ADA plaintiff who
both applied forand received[disability] benefits." (emphasis added¥ge also Parker204

F.3d at 335 n.8noting that because plaintgfsocial security disabilitpenefits had been denied,

he received no benéfrom statements made in his applioatfor the benefits and therefore was
not estopped from bringing an ADA claim). As Unum denied Ms. Konspore disability benefits,
the Court does not find th&tlevelandestops Ms. Konspore's ADA claim against FOA. The
Court may nonetheless consider Ms. Konsgorahd her doctor's statements in their
applications—and her lack of axplanation for the inconsistencies between such statements and
her Complaint—as relevant facts.
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Similarly, Ms. Konspore never clarifies how her doctor's November 6, 2009 statement
that Ms. Konspore "[c]lannot be situations that are stressf@annot work full day schedule or
part time schedulecannot concentrate, focus” can be reconciled with her claim that she could
have returned to work on a part-time basisNavember 3, 2009. Def.'s Mot. for Summ. J. [doc.

# 49-16] Ex. 29 (Campo Letter) (emphasis addefd)Cleveland v. Policy Mgmt. Sys. Corp26

U.S. 795, 802 (1999) (stating thigg holding may not apply to liekctly conflicting statements
about purely factual matters, suak 'The light was red/green,' or 'l can/cannot raise my arm
above my head.")Parker, 204 F.3d at 333-34 (nag that the Second fCuit has affirmed
summary judgment when the plaintiff providededily contradictory statements in his ADA and
disability insurance claims). Based on Msonspore's and Dr. Campo's statements, and Ms.
Konspore's failure to explaithem, no reasonable juror cdufind that Ms. Konspore could
fulfill the essential functions of her position arpart-time basis at the time of her termination.

Additionally, as full-time work was itself amessential function of the position, no
reasonable juror could find thatketlessential functions of the jobuld have been completed on a
part-time schedule. This is not a case of awparently neutral rule—a requirement of
attendance—merely being used to trump a request for a reasonable accommseatiors.
Airways, Inc, 535 U.S. at 397; for the reasons d&smd in Part A ofthis section, Ms.
Konspore's position required full-time work, aad accommodation that eliminates an essential

function is not reasonable.

2.
There remains the question of whethershie were allowed to work from home, Ms.
Konspore could have performed the essentiattions of her job. On this question, case law

varies dramatically, highlighting tHfact-dependence of this evaluation.
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The Second Circuit has implied that workingrfr home might, in soe cases, constitute
a reasonable accommodati@ee Nixon-Tinkelman v. New Y&HRy Dept. of Health & Mental
Hygiene 434 F. App'x 17, 20 (2d Cir. 2011) (summarger) (remanding to éhdistrictcourt to,
inter alia, consider whether it would i@ been reasonable for tdefendants to have allowed
plaintiff to work from home)DeRosa v. Nat'| Envelope Coy95 F.3d 99, 104 (2d Cir. 2010)
(suggesting that employer had provided aaeable accommodation by allowing employee to
work from home);Parker, 204 F.3d aB38 (remanding case for determination "of whether the
accommodation of part-time work wouldvgaresulted in undue hardship").

Courts nonetheless often finbdat requests to workdm home are unreasonableee
Smith-Henze v. Edwin Gould Serv. for Children & Familds. 06 Civ. 3049 (LBS), 2008 WL
4937555, at *4 (S.D.N.Y. Nov. 19, 2008) ("Courts ha@emnerally held thait is generally not
reasonable to require an employer to accomneodatequest to work outside the workplace,
where there is no supervisitmy superiors or interaction wittoworkers.") (citing cases)alla
v. Consol. Edison Co. of New YpiKo. 00-CV-6260 HB, 2001 WI456248, at *4 (S.D.N.Y.
Apr. 30, 2001) (stating that case law suggestt thorking at home "is an extraordinary
accommodation, and is warranted in only exceptional cas#$9,91 F. App'x 701 (2d Cir.
2002) (summary order).

The Court need not determine whether vimgk from home, in the abstract, is a
reasonable accommodation in this case, asditiad to bearing the bden of production of a
reasonable accommodatia®e Borkowski63 F.3d at 138, Ms. Konspore also must demonstrate
that she could perform the essential functiohshe job with reasonable accommodatisae
D'Amicg 132 F.3d at 1510n this point, the most persuasive evidence in the record is from Ms.

Konspore's own deposition testimony. She wae@ds"Had the option of working from home
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been presented to you, would you have beentahlegorm Mr. Orabondefore November 3rd

as to whether or not you could return to full-timerk?" Def.'s Mot. forSumm. J. [doc. # 48-6]
Ex. 4 at 45 (Konspore Dep.). Ms. Konspore responded °Nid."When asked why not, she said,
"Because with the Lyme, it's just this ongoing there's ups and downs. The medication doesn't
work. You become resistantid. Based on Ms. Konspore's ti@sony, no reasonable juror could
find that the reasonable accommodation ofrkvay from home would have allowed Ms.

Konspore to fulfill the essential functions of her position at the time of her termination.

3.

Finally, "[a]lthough in some inahces, providing medical leave has been held to be a
reasonable accommodation required by the ADA,dberts have held that medical leave of
indefinite duration is not a regad reasonable accommodatio@busins v. Howell Corpl113
F. Supp. 2d 262, 271 (D. CorzD00) (citing cases).

On November 3, 2009—the date on which she was supposed to return—Ms. Konspore
requested that she ladlowed until November 20, 2009 twtify FOA whether and when she
would be able to return on a full-time basisAHwad never gone without a full-time accountant
for more than a week at a time, notwithstawg Mr. Orabona's alleged statement that the
organization had sometimes gone months witlimaincials. As there iso evidence of when
Ms. Konspore was able to return to work, asdshe was the only accountant in the office, no
reasonable juror could find that her requestaio apparently unboundedtersion of her leave

was a request for a reasonable accommod&iea .id.

® Immediately afterwards, Ms. Kopsre was asked if she would have been able to return to work
had she been given the option of returning pard-time basis. She responded affirmatively.
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4.

Ms. Konspore cannot overcome the weaknegsdner case by claiming that FoA failed
to engage in an interactive prosesith her, or that Mr. Oraborfailed to consider the possibility
of Ms. Konspore returning to wio on restricted duty after answng yes to such a question on
the disability insurance forms. It is true thftfihe ADA envisions arinteractive process' by
which employers and employees work togethexsgess whether an empleigedisability can be
reasonably accommodateddckan v. New York State Dept. of Lgh®05 F.3d 562, 566 (2d
Cir. 2000);see alsd29 C.F.R. § 1630.2(0)(3gacques v. DiMarzio, Inc200 F. Supp. 2d 151,
168-69 (E.D.N.Y. 2002) (characterizing this natetive process as "mandatory" based on the
legislative history and imipmenting regulations).

As discussed above, all of Ms. Konspongreposed accommodations were either not
reasonable or would not have allowed her to perform the essential functions of her position at the
time of her termination. FoA's alleged failure to engage in an interactive process is therefore
irrelevant, as ultimately, "the ADA imposes liability fanter alia, discriminatory refusal to
undertake a feasible accommodatimmt mere refusal to exple® possible accommodations
where, in the end, no accommodation was pos$iMeBride v. BIC Consumer Prod. Mfg. Co.
583 F.3d 92, 100 (2d Cir. 2009) (citing 429JC. 88 12112(a); 12112(b)(5)(A)) (emphasis
added)see also Farina v. Branford Bd. of EduNo. 10-4347, 2011 WL 5607603, at *3 (2d Cir.
Nov. 18, 2011) (noting that a failure to accomntedeaim requires a showing by the plaintiff
that, "with reasonablecaommodation, she could perform thesential functions of the job at
issue" (alteration omitted)).

Ms. Konspore offers some evidence—namely,dliegations regarding what was said at

layoff meetings and Ms. Feral's alleged comments that she got "latitude" because of her

23



disability—from which a reasonable juror migbbnclude that FOA unlawfully considered a
person's disabilities when making firing decisions. But to reach the question of whether FoA's
professed legitimate business reasons for her termination were pretextual, Ms. Konspore must
first state gprima faciecase of discriminatiorSee Sista445 F.3d at 169At the prima facie

stage, Ms. Konspore bears the burden of demadimgfridnat she would have been able to perform

the essential functions of the job withwithout reasonable accommodations. As Ms. Konspore
fails to establish this third element ofpaima facie case, the Court dismisses her ADA and

CFEPA claims.

C.

The Court notes that Ms. Konspore's complaint and subsequent briefing may be read to
implicitly include a claim of retaliatorydischarge under the ADAbased on her alleged
complaints regarding FoA's practices with regargh¢ople with disabilities. To the extent that
Ms. Konspore states such a ofaishe fails to establish it.

For a claim of retaliatio under the ADA, a platiff must establish grima faciecase,
which consists of four elements: "(1) the employee was engaged in an activity protected by the
ADA, (2) the employer was aware of that aityiy (3) an employmenaction adverse to the
plaintiff occurred, and (4) there existed a causainection between th@otected activity and
the adverse employment actio®drno v. Douglas Elliman-Gibbons & Ives, Int83 F.3d 155,

159 (2d Cir. 1999). Retaliation claims undee tADA are evaluated under the same burden-
shifting framework as claims arising under Title \Bke Lovejoy-WilsQr263 F.3d at 223.

The only activity Ms. Konspore alleges thaestngaged in that was protected by the

ADA were what she terms her internal compis, made during a March 13, 2009 meeting at

which Ms. Feral, Mr. Orabona, Ms. Forthmand Ms. Konspore were discussing potential
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layoffs. At this meeting, according to Ms. Kgase, Ms. Feral cited two employees' health
conditions as reasons for selecting them for iteation. As she testified in her deposition, Ms.
Konspore replied by saying ™You can't say youatting them go. You need to tell them it's
because of lack of work and the economy.™ Défiis. for Summ. J. [dac# 48-6] Ex. 4 at 21
(Konspore Dep.)see also idat 33 ("I made it very clear thdatwas a liabilityand it was wrong
for them to terminate people due to medical eirtisabilities or whaver, and that you should
be sure it doesn't leave this room, and you sagither are cutting baattue to the economy or
there's a lack of work."). Ms. Konspore alsstified that no one at the meeting—presumably
including herself—voiced concembout disability being considedt in the corext of a layoff
meeting.

Even assuming Ms. Feral made discriminatory comments, Ms. Konspore's response
hardly constitutes "an actty protected by the ADA."Sarnqg 183 F.3d at 159. Instead of
critiquing Ms. Feral's statements, or evencigg concern about them, Ms. Konspore instead
advised Ms. Feral on how tov@id potential ADA liability by fdsely substituting another,
legitimate business reason for the termination daessiNor did Ms. Konspore file an internal or
external complaint regding Ms. Feral's alleged statementsfact, although Ms. Konspore filed
a complaint with the Connecticut Attorney Genetiaé¢ following day making numerous
complaints about how Ms. Feral was running FelAe made no mention of Ms. Feral or others
at FoA discriminating based on disability.

As Ms. Konspore cannot establish the first element pfima facie ADA retaliation

claim, any such claim fails.
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V.

Ms. Konspore also allegesathher employment was termaited in retaliation for her
speech to FoA's officers and executors and to the Attorney General's Office regarding FoA's
policies regarding people withgdibilities, FOA's misuse afonated funds, and FoA's improper
corporate practices. She maintains that her attali termination violated Connecticut General
Statutes § 31-51q, whichqurides in relevant part:

Any employer . . . who subjects any goyee to discipline or discharge on

account of the exercise bsuch employee of rightguaranteed by the first

amendment to the Unites States Constitutiosection 3, 4 or 14 of article first of

the Constitution of the st provided such activity does not substantially or

materially interferavith the employee's bona fidely performance or the working

relationship between the employee and émeployer, shall be liable to such
employee for damages caused by such diseipr dischargeincluding punitive
damages, and for reasonable attorneysdegsart of the castof any such action

for damages.

Id.; see, e.g.Lowe v. AmeriGas, Inc52 F. Supp. 2d 349, 359 (Conn. 1999). In brief, the
statute prohibits the retaliatory dischargeenfployees who invoke "constitutionally guaranteed
free speech rights that, in turn, protect statets that address a matter of public concdbaléy

v. Aetna Life & Cas. Cp249 Conn. 766, 776 (1999). Federal Fimendment retaliation law is

often employed when evaluating whethetaliation occurred in § 31-51q claimSee, e.g.

Bracey v. Bd. of Educ. of City of Bridgep®68 F.3d 108 (2d Cir. 2004).

A.
As the Court has dismissed Ms. Konspore'sriddaim, it must first determine whether
it is appropriate for it to exercise jurisdigti@ver Ms. Konspore's stataw 8 31-51q claim. A
federal question is sufficientlyubstantial to support federal jurisdiction if "the vindication of a
right under state law necesibaturn[s] on some construction of federal lawranchise Tax Bd.

of Cal. v. Constr. Laborers Vacation Trust for S. C463 U.S. 1, 9 (1983). IBracey 368 F.3d
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108, the Second Circuit found that a state-lawntlafised on Connecticut General Statutes § 31-
51q created federal question juitdtbn because it "requires thatcourt construe federal First
Amendment law and evaluate its scopd."at 116 (quotation marks and alteration omitted).

Unlike the defendant iBracey FOA is a private entity antherefore not subject to 42
U.S.C. 8§ 1983 liability. However, a private right of action in felllna is not a prerequisite to
finding that a state law clai arises under federal laBee Grable & Sons Metal Prod., Inc. v.
Darue Eng'g & Mfg. 545 U.S. 308, 316-18 (2005). The lackafiederal cause of action is
"evidence relevant to, but ndispositive of, the sensitive judgents about congressional intent
that [28 U.S.C.] 8§ 1331 requiredd. at 318 (quotation marks omitted). The Second Circuit has
construedGrable to require a three-part inquiry: "(Iyhether the claim necessarily raises a
stated federal issue, (2) whether the federal issugctisally disputed and substantial, and
(3) whether the court may entertain the claimhaitt disrupting the existing balance of state and
federal judicial responsibilitiesW. Hartford Initiative to Save Historic Prop. v. Town of W.
Hartford, No. 3:06-CV-739 (RNC), 2006 WL 2401441,*4t(D. Conn. Aug. 18, 2006) (citing
Broder v. Cablevision Sys. Cor@.18 F.3d 187, 195-96 (2d Cir. 2005)).

All three factors are met here. First, bema Connecticut Genér&tatutes 8§ 31-51q
incorporates by reference the First Amendmenthef U.S. Constitution, it necessarily raises a
stated federal issu€ee Ting v. Univ. of Bridgepotlo. 3:11-cv-20 (CFD), 2011 WL 2222309,
at *3 (D. Conn. Jun. 7, 2011). Second, an allegethtion of a person's right to freedom of
speech and expression—a constitutional violationdrquestionably a substantial federal issue.
See id.Finally, there is no evidence that exercisiaderal jurisdiction ovethe state law claim
will upset the balance of judiciaksponsibilities between fedérand state courts, especially

because alleged First Amendment violations bylegers appear to be infrequent and because
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federal courts regularly exercise supplementasgliction over state lawlaims in employment
discrimination actionsSee id.As the Grable factors are satisfied, éhCourt finds that Ms.
Konspore's Conn. Gen. Stat. § 31-51q claim raigedexal question is suffiently substantial to

support federal court jurisdiction.

B.

Turning to the merits of Ms. Konspore's38-51q claim, the Court observes that, to
establish grima faciecase,

plaintiff must show that (1) the speechisgue was made as a citizen on matters

of public concern rather than as an eogpe on matters of personal interest; (2)

he suffered an adverse employment axtiand (3) the speech was at least a

substantial or motivating factar the adverse employment action.

Nyenhuis v. Metro. Dist. Com'iNo. 3:08CV069 (AWT), 201IWVL 2618965, at *4 (D. Conn.
Jul. 1, 2011).

Ms. Konspore's 8§ 31-51g claim is based aedhalleged incidentsf protected speech—
two internal complaints and one formal compldiletd with the Attorney General's office. First,
as discussed above, Ms. Konspordest that she questioned Msrdf's alleged statements that
certain employees should be disced because of their disabilitieSecond, in an April 16,
2009 e-mail, Ms. Konspore criticized certanf FoA's financial deisions, recommended
alternatives, and repeatedly noted that she mativated to write the e-mail because she felt
compelled to act in the donors' best interestthatishe was extremely worried for the short- and
long-term health of the organization. Thiah March 14, 2009, Ms. Konsposent an e-mail to
Connecticut's Attorney General, which states in relevant part:

Briefly | need help to find a way to wa the non-profit | work for in Fairfield

Country, CT (I am the controller). Thegsident is running us into the ground —
there are only a few months left.
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They have lost over $2mil in only 10 mbstof their current fiscal year — and
they only have $2.5Mil cash left.

| believe if the BBB or Attoray General were to investte they would take over
immediately. These folks are unethical, self motivating and just careless. They do
not adhere to their mission statementefehare 3 board members — the president
[and] two other individuals none with real business sense, and none of them are
hands on the finances. | have been with them 10 months and knew from day one
they had problems, but | was told not to care so much and it will be fine. NOT!!!!
One example between the president and her husband they take home over $200k a
year with a company car — THIS ISON-PROFIT? There are many [other]
violations in my opinion.

Would you be able to help me or direoe on how to stop this madness[?] If
successful | would be more than willing stick this out in order to keep the
mission working, this [I] would be able to do with three or four folks only.

How do | stop them?

Def.'s Mot. for Summ. J. [doc. # 48-10] Ex. 8 (Konspore-AG E-mails).

1.

Ms. Konspore must first establish that sheswpeaking as a citizen on a matter of public
concern, rather than as an employee on a matter of personal ifeedtlyenhuj2011 WL
2618965, at *4.

As discussed below, the Court concludeat tho reasonable jury could find that Ms.
Konspore suffered an adverse employment actioa essult of her internal statements and e-
mail. It therefore does not need address the question of @her they were made by Ms.
Konspore when she was speakin@gastizen on a matter of publgoncern or as an employee on
a matter of personal interéstccordingly, the Court's analysig the first element focuses on

Ms. Konspore's external complaint.

’ That being said, given the content, form, andtext of Ms. Konspore's statements at the lay-
off meeting, the Court is highly sktical that any reasonable juieuld construe them as being
made as a matter of public concern.
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Section 31-51q is not

limited to freedom of speech in the public arena. Nevertheless, the statute does

not protect all speech. The statute lsggponly to expressions regarding public

concerns that are motivated by an empl®ydesire to speak out as a citizen. The

court must consider, therefore, whetlgre plaintiff] spoke as a citizen upon

matters of public concemr instead as an employapon matters only of personal

interest. The Connecticutureme Court has concludedat it is within the

province of the trial courto determine, as a matter of law, which topics are

considered to be of public concern. The resolution of whether an employee's
statements address such a topic is, howevidiijin the province of the jury, to be
determined by looking to the conterform and context of the particular
statements in question.
Campbell v. Windham Cmty. Mem. HQsB89 F. Supp. 2d 37(B81-82 (D. Conn. 2005)
(citations and quotation marks omitted@e also Daley249 Conn. at 782. Speech on a matter of
public concern relates “to any matter of political, social, or other concern to the community.”
Connick v. Myers461 U.S. 138, 146, (1983%arcia v. State Univ. of New York Health Sci. Ctr.
of Brooklyn 280 F.3d 98, 106 (2d Cir. 200Nyenhuis 2011 WL 2618965, at *4.

"When employees speak out about potentidlggal activities oftheir employers that
affect third parties or the community at larggurts have held that public concerns are
implicated."Trusz v. UBS Realty Investpi$o. No. 3:09cv268 (JBA), 2010 WL 1287148, at *9
(D. Conn. Mar. 30, 2010) (citing cases). Givendbatent, form, and context of Ms. Konspore's
complaint to the Connecticut Attorney General,reasonable juroroald easily read it as
speaking out about potentiallyleigal activities and thereferas speech on a public matter
motivated by Ms. Konspore's desire to speak out as a citizen.

Relying on Garcetti v. Ceballos547 U.S. 410 (2006), Defendants argue that Ms.

Konspore's speech was not protected becausspsike pursuant to her official job duti€ee

id. at 421. As Connecticut courts are split on the question of wh&eetti applies in 8§ 31-
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51q case,the Court does not reach thiasue here. However, the Court does observe that if
Garcetti were applicable, it would not render M&nspore's speech unprotected. As discussed
in more detail below, Ms. Konspore establishgsima faciecase of § 31-51q retaliation based
largely on her complaint to the Connecticéittorney General. Té& Second Circuit has
recognized similar complaints, suak those made to elected eg@ntatives ondependent state
agencies, as made via "channels availableitisens generally"—unli& union grievances or
internal complaints that occur pursuantetoployment agreements or proceduk&gintraub v.

Bd. of Educ. of City of Sciist. of the City of New Yorb93 F.3d 196, 204 (2d Cir. 2010).
Therefore, in making a complaint to the Ceaticut Attorney General about FoA's alleged
mismanagement and abuse of its donations, Masfore was not acting pursuant to her official

job duties, but rather was speaking as a citizen on a matter of public concern.

2.

Ms. Konspore must next establish tishe suffered an adverse employment acit@ee
Nyenhuis 2011 WL 2618965, at *4. Generally, "an adverse action in a First Amendment
retaliation case is conduct that would deter alany situated individual of ordinary firmness
from exercising his or leconstitutional rights.'Cox v. Warwick Valley Cent. Sch. Digi54
F.3d 267, 273 (2d Cir. 2011) (quotation marks om)ttéin this context, adverse employment
actions include discharge, refusal to hirdusal to promote, demotion, reduction in pay, and

reprimand.”"Zelnik v. Fashion Inst. of Te¢ch64 F.3d 217, 226 (2d Cir. 2006) (alteration and

8 See Schumann v. Dianon Sys., IilNo. CV055000747S, 2007 WL 2938615, at *4 (Conn.
Super. Ct. Sep. 24, 2007) (noting thatsplit exists at the [Connéniit] Superior Court level as
to whether the holding dbarcettiis applicable to speech malbg a private employee” (citing
cases))see also Trus2010 WL 1287148, at *9 n.8 (explaining why Barcettilogic should
not necessarily apply to a 8§ 31-51q edsecause "[tlhe Supreme Court @arcetti did not
address any limitations on the exercise of free speech by private employees.").

31



guotation marks omitted). This list is not exhaustilesser actions may also be considered
adverse employment actiondd. (quotation marks omitted). lavaluating lesser actions, the
context is crucialSee Burlington Northern & Santa Fe Rwy. v. W8 U.S. 53, 69 (2006)
(discussing the importance of context for evahgadverse employment actions in the Title VII
retaliation context);Zelnik 464 F.3d at 227 ("[The Second Circuit's] standard for First
Amendment retaliation claims has always béke equivalent to the standard set forth in
Burlington Northern); Bracey 368 F.3d at 116 (noting that38-51q claims are guided by First
Amendment law).

Aside from her termination, which both sgdagree constitutes an adverse employment
action, Ms. Konspore never clearly lays out wéeditional conduct she considers to have risen
to the level of an adverse employment action. Instead, she makes vague references to FoA's
"Whistleblowing Retaliatory Conduct,” Am. Comgdoc. # 22] { 73, and FoA's "chipp[ing]
away at Plaintiff until it hadts opportunity to pounce on her," Pl.'s Resp. [doc. # 54] at 33.
Reading the Complaint and briagfenerously, however, the Codinds that Ms. Konspore might
be referring to three incidenitMs. Feral's reaction to MKonspore's April 2009 e-mail, Ms.
Feral's order that Ms. Konspore not dissemimatanos without supeisory review, and Ms.
Konspore's allegation that Ms. Feratdade others from speaking with Her.

None of these alleged incidents constitate adverse employment action, as in this
context a reasonable juror coufmt find that any of them wodl prevent an individual of
ordinary firmness from exercising his or her constitutional righ¢® Cox654 F.3d at 273. Ms.

Feral's reaction to the Apr#009 e-mail was unquestionably stg—she repeatedly swore at

® Ms. Konspore does not argue—and probably ¢adt successfully argue—a "critical mass"
claim. See Phillips v. Bower278 F.3d 103, 109 (2d Cir. 2002]AT combination of seemingly
minor incidents . . . [can] form the basis of@nstitutional retaliation claim once they reach a
critical mass.").
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Ms. Konspore, asked if she waging to incriminate someone, ordered her to never put such
thoughts in writing, and told her thslie would be fired if she evdid something like that again.
While Ms. Konspore was roundly and perhapgessively upbraided, she was not demoted,
suspended, her salary and béseivere not reduced, and her neaesponsibilities were not
altered. This single incidé, standing alone, is énefore not sufficient to constitute an adverse
employment actionSee Alexander v. Westludnion Free Sch. Dist--- F. Supp. 2d ---, 2011
WL 5401806, at *15 (E.D.N.Y. Now, 2011) ("[R]eprimands that do not lead to materially
adverse employment consequences are not abtefams of retalidon."”) (citing cases)see
also Phillips v. Bowen278 F.3d 103, 109 (2d Cir. 2002) ("Véee extremely mindful that a
merely discourteous working environment daest rise to the level of First Amendment
retaliation.").

Later, Ms. Feral instructed Mr. Orabona and Ms. Forthman that Ms. Konspore was not to
send out any memoranda that thed not first reviewed. Howexeemployers have a right to
review and approve employee writing@ee Raia v. lllionois Tool Works, Intlo. 04 Civ. 3535,

2011 WL 3471504, at *11 (E.D.N.Y. Aug. 5, 2011) ("&mployer has a right to monitor, and
correct when necessary, its employees'tsbarings in performing their jobs.").

Finally, Ms. Konspore testified at her deposititat another employee had told her that
Ms. Feral had threatened to fire anyone who spoke with her while she was out on disability. Ms.
Konspore offers no evidence, other than her own testimony, in support of this claim.
Contradicting Ms. Konspore's testimony is the evidence that Ms. Forthman not only spoke with
her while she was on disability, but she wasmfortable discussing the contents of the
conversation in a later e-mail. No reasonable jooadd find, based on thegacts, that Ms. Feral

had threatened to fire anyone who spoki#h Ms. Konspore while she was on leave.
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Furthermore, even if Ms. Konspore's allegatwere true, the Court deenot believe is would
consitute an adverse employment acti®ae Shaw v. Baldowski92 Misc. 2d 635 (Sup. Ct.
Albany Cnty. 2002) (finding that being forbiddémm speaking with co-workers was not an
adverse employment actiodjccordingly, the only relevanidaerse employment action was Ms.

Konspore's November 3, 2009 termination.

3.

The final element in grima facieretaliation claim under § 31-51q is that the speech was
at least a substantial or motivatiregfor in the adverse employment actiSee Nyenhui2011
WL 2618965, at *4.

No reasonable juror could conclude that enspore's internal statements—either those
made at the lay-off meeting or in the Ap2iD09 e-mail—constituted substantial or motivating
factors in FOA's decision to terminate herpdmyment. Ms. Konspore's comments at the meeting
are more appropriately construas advice on how to avoid liabjlitrather than as a complaint
of FoA's practices with regard to people witlisabilities. Meanwhile, the fact that Ms.
Forthman's March 2009 memo apgatly raised concerns simildo those discussed in Ms.
Konspore's April 2009 e-mail, and yet did not sutiay retaliation, weighagainst a finding that
Ms. Konspore's termination was motivated bg #tontent of that e-mail. Furthermore, Ms.
Konspore's meeting statements were made appreiynaight months prior to her termination,
and Ms. Konspore's e-mail was sent approx@hyatsix and a half wnths prior to her
termination. The time lapse weighs heavily agaméinding that either incident resulted in her
termination.See Smith v. Da RoZ77 F. Supp. 340, 356 (D. Cor2011) ("[D]Jistrict courts
within the Second Circuit consistently have founal tlapses of more than two or three months

between protected activity and allegedly retaliatory actions do not support inferences of
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causation.")Yarde v. Good Samaritan HosB60 F. Supp. 2d 552, 562 (S.D.N.Y. 2005) ("Three
months is on the outer edge of what courtthia circuit recognize asufficiently proximate to
admit of an inference of causation. Six mortbesween protected activity and discharge is well
beyond the time frame for inferring retabay causation." (citations omitted)).

Whether Ms. Konspore can statepama facie case for retaliation under § 31-51q
depends, then, on whether she has adequattplisked, for the purposes of a motion for
summary judgment, that her complaint to théoAtey General was a substantial or motivating
factor in her termination.

Although Ms. Konspore maintains that Ms.rthonan knew of her complaint in March
2009, her evidence in support of tleddim is hardly conclusiveMs. Konspore states that once,
while Ms. Konspore saw Ms. Forthman on thiofey General's website, Ms. Konspore said,
"Don't worry about it. | already tookare of it." Def.'s Mot. foSumm. J. [doc. # 48-6] Ex. 4 at
20 (Konspore Dep.). According to Ms. Konspore, Marthman allegedly responded that she did
not want to know anything else. i§hs hardly sufficient evidende allow a reasonable juror to
conclude that Ms. Forthman knew that Ms. Konspore had filed a complaint with the Attorney
General, much less that Ms. rBoman knew of the content of the complaint or that she
subsequently informed Ms. Feral, Mr.@Dona, or othersf the complaint.

However, FoA certainly learned of the existence of Ms. Konspore's complaint to the
Attorney General via fax on November 3, 2008prfly before it formally terminated her
employment.See Smith777 F. Supp. at 356 (noting thamigoral proximity may support an
inference of causation). However, as the vahee of temporal proximity will depend on the
other circumstances of the case, "mere tealpproximity between an employee's protected

activity and a subsequent adverse employmeidrawill not [alone] support an inference of a
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causal connection where the employer hadadlyebegun taking adverse employment actions
against the employee prior to the employesgigagement in any protected activityl." at 357.
Although there is some question as to whether the temporal proximity is sufficient to establish
that Ms. Konspore's complaint was a substanti@haotivating factor in her termination, keeping

in mind that the plaintiff's burden in establishingprama faciecase isde minimusthe Court
concludes that a reasonableogjumight find it to be so. Acadingly, Ms. Konspore states a

prima facieretaliation claim under 8 31-518§ee Nyenhuj2011 WL 2618965, at *4.

4.

Although the Court finds that Ms. Konspore has establishmthea faciecase for § 31-
51q purposes, the analysis does not end thezealde FOA raises a legitimate reason for her
termination—namely, that she failed to complith the ultimatum thashe return to work by
November 3, 2009 or be terminated—Ms. Konsporstrdemonstrate that this legitimate reason
was merely pretext for a firing a@lly motivated by an interest retaliation. She fails to do so.

As 8 31-51q claims are evated under First Amendment retaliation law, FOA raises the
Mt. Healthy defense: that it can avoid liabilityy demonstrating, by a preponderance of the
evidence, that it would have still terminatél$. Konspore's employment in the absence of any
illegal retaliation'® See Mt. Healthy City Sch. i Bd. of Educ. v. Doyl&29 U.S. 274, 285-87
(1977) (reasoning that a employee should notabke to avoid termination by engaging in

protected conduct, ew if that conduct play a "substantial part" ithe employer's decision

19 One of the rationales for this policy isathit "prevents an employee who engages in
unprotected conduct from escaping discipline for tmatduct by the fact #t it was related to
protected conductMeil v. Santorp147 F.3d 103, 110 (2d Cir. 1998)owever, this rationale is
not applicable here; FOA does not allege tat Konspore would avdideserved punishment,
but merely that it would have terminated hempésgment regardless of her complaints due to her
inability to fulfill the essetial functions of her position.
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regarding the adversemployment action)see also Hartman v. Mogré&47 U.S. 250, 250
(2006) (citingMt. Healthyfor the proposition that the retaliatiomust be the but for cause of the
discharge to establish causation for employeésjce v. Worrell No. CV 86-0319386, 1992
WL 172135, at *16 (Conn. Super. Ct. Jul. 14, 1992) (applhgHealthyin evaluating a 8§ 31-
51q claim and entering judgment in favor of defertdan the basis that the plaintiff would have
been fired regardless of hereggise of protected rights)The constitutional pnciple at stake,
i.e., freedom from retaliation for protected speesisufficiently vindicated if such an employee
is placed in no worse a position than ifted not engaged in the protected condudh&mone
v. Metro. Transp. Auth629 F.3d 97, 115 (2d Cir. 2011) (quotikig. Healthy 429 U.S. at 285-
86) (alterations omitted).

FoA argues that, as November 3, 2009 hadaaly been set as the date by which Ms.
Konspore was to return to work or provide a datevhich she would return to work, her failure
to do so was the reason for her termination. BMenKonspore describes this requirement as an
"ultimatum.” SeeAm. Compl. [doc. # 22] T 41 ("Finallyn or around the end of October 2009,
Defendant gave Plaintiff the ultimatum to eitlreturn to work full timeor lose her job. That
decision was to be made by November 3, 2009. ."). Accordingly, FOA reasons, as Ms.
Konspore was not placed in a worse position eesalt of protected speh—in other words, as
her employment would have been terminateghrdless, she cannotwdring a § 31-51q claim
against FoA for her termination because of information she disclosed in attempting to avoid that
termination.

In response, Ms. Konspore states that Ms.Hroan testified in hedeposition that, as of
the morning of November 3, 2009, to her knowle@gé had not decided what it would do if

Ms. Konspore did not return. Pl.'s Resp. [d®&8] Ex. C at 39-40 (Ftrman Dep.). However,
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Ms. Forthman also testified thahe did not participate in adif the discussions regarding Ms.
Konspore's termination and that the ultimate decision was Ms. FeBaks.id.at 38-39.
Testifying at her deposition, Ms. Feral statdwt FoA's only reason for terminating Ms.
Konspore was that they needed a full-timecactant and Ms. Konspore had not returned to
work. SeeDef.'s Mot. for Summ. J. [doc. # 48-3kEL at 13-14 (Feral Dep.) ("We gave her a
deadline and she didn't comply with it. Thaas the reason she was terminated. It was my
decision."). Ms. Konspore offerso other evidence # FoA's decision to follow through on its
"ultimatum” was pretextual.

Ms. Konspore's case is far weaker thhat of the unsuccessful plaintiff ikaytor v.
Electric Boat Corp. 609 F.3d 537 (2d Cir. 2010). Ms. Kaytreceived a letter from the
defendant, warning her that her employmamuld be terminated unless she underwent a
psychiatric examination. Upon her refusal ¢gohedule an appointment, she was fired. At
summary judgment, the only evidenMs. Kaytor offered to defeher employer's claim that she
was terminated for a legitimate business reason was that, although she had understood the
warning, she didn't believe that the defendaotil actually follow through with its threat. The
district court concluded that Ms. Kaytor peesed no evidence fromvhich a reasonable juror
could find that the proffered reas was pretextual, and the Secd®idcuit affirmed its decision
on this basis.

Unlike Ms. Kaytor, Ms. Konspore acknowlesity that the November 3, 2009 deadline
constituted an ultimatuneeAm. Compl. [doc. # 22] { 41. Naloes Ms. Konspore claim that
she didn't believe FoA would follow through on its ultimatum. Based on these facts, no
reasonable juror could find that FoOA's busmeaeason for Ms. Konspore's termination was

merely pretextualSee Kaytar609 F.3d at 554.
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VII.
Ms. Konspore's final claim is brought purstismConnecticut's Whistleblower Statute,
which provides in relevant part:
No employer shall discharge, disci@iror otherwise penalize any employee
because the employee, or a personngctin behalf of the employee, reports,
verbally or in writing, a wlation or a suspected vidikan of any state or federal
law or regulation or any municipal ordince or regulation to a public body, or
because an employee is requested byublic body to participate in an
investigation, hearing or inquiry held by that public body, or a court action. No
municipal employer shall discharge, sdpline or otherwise penalize any
employee because the employee, or a person acting on behalf of the employee,
reports, verbally oin writing, to a public body concerning theethical practices,
mismanagement or abuse of authoritydagh employer. The provisions of this
subsection shall not be applicable whba employee knows that such report is
false.
Conn. Gen. Stat. 8 31-51rnlike § 31-51q, resolution of § 31-51m does not "turn on some
construction of federal lawFranchise Tax Bd. of Cal463 U.S. at 9. Accordingly, the Court
declines to exercise supplemental jurisdiction over this state law dirbarkin v. Town of W.
Hartford, 891 F. Supp. 719 (D. Conn. 1995) (decliningek@rcise pendant jurisdiction over a

§ 31-51m claim).

VI.

Because Ms. Konspore fails to establisprima faciecase of discrimination based on
disability, the Court DISMISSES her ADAnd CFEPA claims. Although Ms. Konspore does
state aprima faciecase of retaliation undes 31-51qg, as Ms. Konspore does not offer any
evidence that FOA's legitimate business reason fortdrenination was merely pretextual, her
§ 31-51q claim also fails and iBISMISSED. Finally, the Gurt declines to exercise
supplemental jurisdiction over her § 31-51mail. Accordingly, FoOA's Motion for Summary

Judgment [doc. # 48] is GRANTED IN PARAnd DENIED IN PART. Ms. Konspore may, if
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she so desires, raise her § 31-51m claims in state ddw@Clerk isordered to close the case.

IT 1S SO ORDERED.

Is/ Mark R. Kravitz
United States District Judge

Dated at New Haven, Connecticut: March 20, 2012.
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