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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

APRIL DOE, Suing by and on behalf of her
minor daughter, Faith Doe,

Plaintiff,
No. 10-cv-1179 (VAB)
V.

WINCHESTER BOARD OF EDUCATION,
Defendant.

ORDER DISMISSING CASE FOR FAILURE TO PROSECUTE

Plaintiff, April Doe, brought thisiction on July 28, 2010 under 20 U.S.C. § 1é84eq.
(“Title 1X"), alleging that Defendant, the Winchester Board dluEation, failed to protect her
kindergarten-aged minor daughter from daged sexual assault by a fellow kindergarten
student. ECF No. 1. The Court (Thompson, J.) denied Defendant’s motion for summary
judgment on March 21, 20£3ECF No. 49. In the nearlptir years since the Court denied
summary judgment, this case has been scheduled for trial no less than five times, and each time
the scheduled trial date has been postponed at Rlairgquest, often on theery eve of trial.

On October 28, 2016, this Court (Bolden, J.)éssan Order to Show Cause as to why
this case should not be dismissed for failorprosecute. ECF No. 123. The Order explained
that Plaintiff's failure to comply with the @er to Show Cause couldly itself, result in the

dismissal of the case for failure to prosecU#F No. 123. The Order to Show Cause required

1 Of course, under Rule 56 of the Federal Rules of €idtedure, the denial of a tium for summary judgment is
not a comment on the merits of Plaintiff's case, but rather a determination that there is ae'despuite as to any
material fact.” Fed. R. Civ. P. 56(a&ge, e.g.Switzerland Cheese Ass'n¢liv. E. Horne's Mkt., Inc385 U.S. 23,
25 (1966) (“[T]he denial of a motion for a summary judgnimdause of unresolved issuddgact does not settle or
even tentatively decide anything abou therits of the claim. It is strictly pretrial order that decides only one
thing — that the case should go to trialP)nnacle Nursing Home v. Axelro828 F.2d 1306, 1316 (2d Cir. 1991)
(same).
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Plaintiff to file a memorandum in response bgvdmber 18, 2016. It alsequired Plaintiff to
personally appear at the Order to Show Céeseing scheduled for December 2, 2016. Plaintiff
failed to file the requirechemorandum by November 18, 2016 and also failed to appear in
person at the Order to Show Cause imgaiappearing only by telephone instead.

Based on the protracted histafythis case and the Courtisimerous interactions with
Plaintiff, including an on the record colloquy andimacameradiscussion with her and her
current counsel, the Court has no reason to beliatePlaintiff will everbe able to proceed to
trial. Plaintiff has proven incapable of mainiag counsel and complying with Court orders
essential to this case proceeding to triathsas by failing to appear for Court-ordered
proceedings, both in person and over the telephone. Indeed, every effort by this Court to bring
this case to trial has ended in futility.

The Court can no longer play Charlie BroterMs. Doe’s Lucy, scheduling a trial and
requiring Defendant to prepare for one, basetlenDoe’s assurances that a trial will occur,
only for Ms. Doe, at the last mirejtto delay the trial yet agaifseeEric Schulmiller All Your
Life, Charlie Brown. All Your Life: The CompéeHistory of Lucy’s Plling the Football Away
SLATE (Oct. 8, 2014, 9:33 AM), http://www.slabem/articles/artsidturebox/201410/the
history_of lucy_s_pulling_the football_awayorin_charlie_brown_in_peanuts.html.

For the reasons summarized above and spelleth greater detail below, the Court
dismisses this case for a failure to prosecuteuRdle 41(b) of the Federal Rules of Civil
Procedure.

l. FACTUAL BACKGROUND
As the Court explained in its Order to Sh@ause dated October 28, 2016, this case has

now been trial-ready for several years. @tdeShow Cause at 2, ECF No. 123. Every time a



trial has been scheduled — five times in atlkas been continued at Plaintiff’'s requelst.
Significantly, Ms. Doe requestedmmuances of scheduled triddtes three times in the three
months preceding the Court’s Order to Show CalgeIn each of thestree instances, Ms.
Doe sought a continuance on the very eve of ttél.Ms. Doe also already had one set of
counsel withdraw from represamg her, ECF No. 64, and her curteounsel, who she obtained
only after delaying the scheduling a new trial for several madm, now seeks to withdraw as
well, ECF No. 127. The history of this case, oatinn the Order to Show Cause, is repeated
with additional detail below.

Ms. Doe brought this action against Defengdém Winchester Board of Education, on
July 28, 2010. ECF No. 1. Defendant mof@dsummary judgment on March 13, 2012. ECF
No. 38. On March 21, 2013, the Court (Thompsbndenied Defendant’s motion for summary
judgment. ECF No. 49. The Court then ordemdQctober 1, 2013, thatdlpartiesife a joint
trial memorandum by November 1, 2013. ECF No. BB8. Doe moved for an extension of time
until November 8, 2013 to file the joint trimlemorandum, ECF No. 51, and the parties then
filed the joint trial memorandurmn November 6, 2013, ECF Ns2, before the Court granted
the motion for extension of timen November 7, 2013. ECF No. 53.

A. First Trial Date

On November 5, 2014, the Court scheduledbirech trial in this case to begin on
January 20, 2015. ECF No. 54. Ms. Doe mowedDecember 12, 2014, for the scheduled trial
to be continued until April 20, 2015. ECF No. 55. On January 26, 2015, the case was
transferred to this Court (Baén, J.) for all further proceetdjs. ECF No. 58. This Court
granted Ms. Doe’s pending requéspostpone the bench trialtinis case, requesting that the

parties propose a new trial dag April 20, 2015. ECF No. 59.



B. Second Trial Date

On April 14, 2015, this Court issued an order scheduling trial in this case for September
21, 2015. ECF No. 6@eeECF No. 62 (clarifying on July'7that the trial would be a bench
trial and not a jury trial). On August 28, 2015aiRtiff's counsel fileda motion to withdraw
because the attorney-cligmiationship had broken downECF No. 64. This Court therefore
continued the trial and referred the cashlamistrate Judge William I. Garfinkel for a
mandatory settlement conference. ECF No.&8lge Garfinkel held a settlement conference on
October 5, 2015, and the case did not settle. ECF No. 71.

On October 5, 2015, Ms. Doe filed an appearapieese ECF No. 73, and a response to
Plaintiff's counsel’'s motion to withdraw, EQ¥o. 72. On October 27, 2015, this Court held a
motion hearing and status conference to disBPlestiff’'s counsel’s mbon to withdraw. ECF
No. 76. The Court then issued an order daheg a telephonic main hearing and requiring
Plaintiff’'s counsel to inform Ms. Doe of aletails regarding the hearing to ensure her
appearance on the call. ECB.N7. On October 30, 2015, the Court held the telephonic motion
hearing, granted Plaintiff’'s counsel's motiorvtthdraw, granted Ms. Dosixty (60) days to
obtain new counsel, and schedutetlephonic status conferenceghaPlaintiff in thirty (30)
days, for November 30, 2015, if newaRitiff's counsel did not filean appearance by that date.
ECF No. 78. Plaintiff failed to appear fibre telephonic status conference on November 30,
2015. ECF No. 79.

Plaintiff appeared for the reschedulepdonic status conference on December 14,
2015, during which the Court set a follow-ufefEhonic status conference on January 5, 2016

and ordered that Plaintiff retagcounsel by that time “or be prepared to discuss how she would

2 Previous Plaintiff's counsel alleged in the motion to digtw that Ms. Doe was not acting in the best interest of
her minor child, Faith DoeSeeMotion to Withdraw at 1-2, ECF No. 64.
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propose to proceed with this litigation in thigernative.” ECF No. 80. The Court rescheduled
the January 5, 2016 telephonic status camiee for January 21, 2016. ECF No. 81.

Plaintiff appeared for the January 21, 2016pktnic status conference, during which the
Court scheduled an additional follow-up telephonic status conference for February 22, 2016.
ECF No. 82; ECF No. 83. New Plaintiff's cowhshen filed an appearance on February 21,
2016. ECF No. 84.

C. Third Trial Date

Following the appearance of new Plaintiffeunsel, this Court scheled its first 2016
date for the bench trial in this matter, AugBg, 2016, with a pre-trial conference scheduled on
August 19, 2016 and a joint pre-trial memorandiua July 22, 2016. ECF No. 89. The parties
filed the pre-trial memorandum on July 27, 20ECF No. 92. At the August 19, 2016 pre-trial
conference, three days before the third trial dakaintiff's counsel indiated that Plaintiff was
willing to proceed with an adtibnal settlement conference before Magistrate Judge William |I.
Garfinkel. In light of this, the Court pgeined the bench trial until September 12, 2016. ECF
No. 101.

D. Fourth Trial Date

In advance of the September 12, 2016 trial daee Court also orded that the parties
submit exhibits for trial by September 8, 20BBCF No. 101. Following the settlement
conference, which did not result in settlemerajiRiff failed to submit her exhibits for trial by
September 8, 2016, and, as of this datk hsts failed to submit her exhibits.

In advance of the September 12, 2014 ttate, on or around September 8, 2016,
Plaintiff's counsel indicated that she hagcheduling conflict on September 14, 2016, and the

Court ordered that the partigsosild still be prepared to comnmnthe bench trial on September



12, 2016. ECF No. 104. Plaintiff then filed atioa to continue the trial on September 9, 2016.
ECF No. 105.

E. Fifth Trial Date

Following an additional telephonic statuméerence with the parties on September 9,
2016, ECF No. 107, this Court resdéed the bench trial in thisase for October 31, 2016, the
third trial date in three months and the fiftiakidate in this case overall, with a pretrial
conference scheduled to occur@atober 27, 2016. ECF No. 108.

On October 2, 2016, the Plaintiff filed a natito amend the witness list by adding a
new witness for trial. ECF No. 109. In lighttbe impending trial date, the Court ordered that
Defendant file its objection to this motiom October 7, 2016, ECF No. 110, which Defendant
timely did. ECF No. 111. The Court then ordktieat Plaintiff file a reply to Defendant’s
objection by October 14, 2016. EGK. 112. Plaintiff did notilie her reply until October 15,
2016. ECF No. 115. On October 18, 2016, the Cuweid a telephonic status conference to
discuss Plaintiff’'s motion to add a new witnesstf@l, denying the motion without prejudice to
renewal if the Plaintiff providé Defendant with additional documents regarding the proposed
new witness’s testimony by October 21, 2016.FBE®. 116. On October 24, 2016, Plaintiff
filed a renewed motion to amend the witnkstsand add the new witness. ECF No. 118.
Defendant filed its opposition to the tran on October 26, 2016. ECF No. 119.

On October 27, 2016, the day of the pretti@hference, Plaintiff filed an additional
motion to continue the trial, jusbrty-five minutes before thecheduled time for the pre-trial
conference. ECF No. 120. Plaffis counsel failed to appear for the pre-trial conference, ECF
No. 122, and also moved for leave to withdraw fr@presenting Plaintifigiting Plaintiff's “on-

going and insufficient cooperationgarding preparing for the triaf this matter.” ECF No. 121.



F. Order to Show Cause and Hearing

On October 28, 2016, this Court issued an ©r&how Cause as to why this case
should not be dismissed for failure to prosecutéer Rule 41 of the Federal Rules of Civil
Procedure. ECF No. 123. The Court schedtiiedOrder to Show Cause hearing for December
2, 2016 at 2:00 P.M. Order to Show Cause &laintiff’'s counsel wa ordered to provide a
copy of the Order to Show Cause to Plaintiff on or before November 4, 2D1#. 6.

The Court ordered that thdaintiff file, by November 18, 2016, a memorandum of law
(1) explaining the grounds for her most reaaotion to continue, (2) attaching documentation
that clearly establishes whyethequested continuance was rssegy, and (3) explaining whether
there is reason for the Courtlielieve that the matter could treed within a reasonable amount
of time. Order to Show Cause at 2. The Couticiated that a failure bilaintiff to submit such
a memorandum by November 18, 2016 could result in the dismissal of the case for failure to
prosecute.ld.

The Court also ordered that Plaintiff appeaperson at the &ember 2, 2016 Order to
Show Cause hearing. Order to Show Cause ah2. Court indicated that failure by Plaintiff
to appear in person at the December 2, 2016rtpaduld result in the dismissal of the case for
failure to prosecuteld.

The Order to Show Cause explained thatrf@lhihad been responsible for delaying the
case five times since the Court (Thompsbhdenied Defendant’s motion for summary
judgment on March 21, 2013. Order to Show Caug&e dthe Order described the history of the
delayed trial dates in detail and indicated thath delays and Plaintiff's difficulties with
maintaining counsel had frustrated the efficemd timely administration dhis case, resulting

in unnecessary delay and expense for therC Defendant, and Defendant’s counddl.at 2-5.



On October 28, 2016, the Court also issuedraer denying withoyprejudice Plaintiff's
counsel’s pending motion to withdraw. ECF No. 1d3%he Court ordered that Plaintiff’'s counsel
remain in the case until the December 2, 201de®©to Show Cause hearing. ECF No. 125.

On December 2, 2016, the Court held the ©tdé&how Cause hearing. ECF No. 128;
ECF No. 129. On the morning of the hearing, Plaintiff called the Court and stated that she would
not be appearing in persono@t staff provided her with a tgdaone number in order for her to
appear by telephone, and informed her thanshst appear by phone at 2:00 P.M., when the
hearing was scheduled to begiPlaintiff appeared by phone for the Order to Show Cause
hearing.

During the Order to Show Cause hearing, hpzthties explained their position regarding
whether the case should be dismissed for failuprdsecute. Plaintiff explained why, in her
view, the case should not be dismissed for faito prosecute. Plaintiff argued, among other
things, that Defendant, being @&sol board, did not suffer as muphejudice as Plaintiff or her
minor daughter with respect to this ma@ed the many continued trial dates.

In response to Plaintiff's position, Defendanteedted the long history of this case and
that Plaintiff had been responsible for every détethe trial date througtut the history of this
case. Defendant noted that each time trial seagduled, witnesses had to coordinate their
schedules, some witnesses needed to book ti@welso on, such that Defendant incurred
expenses. Defendant also argued that, because af¢hof this case, given that it was first filed
in 2010, that Defendant might no longer be ablgather certain witreses, who had moved to
other states, for any pob# future trial dates.

Defendant also noted Plaintifftontinued failure to file hendibits for trial, which were

originally due on September 8, 2016, in advanceefdhrth trial date scheduled in this case.



Defendant also pointed to the untimelines®laintiff’'s October 2, 2016 motion to amend the
witness list, filed before the fifth trial date schitlin this case. Furthermore, Defendant also
referred to Plaintiff's counselfilure to appear for the Octab27, 2016 pretrial conference and
Plaintiff’'s motion to continue, whitwas filed that very day, lessatihan hour before the pretrial
conference. As with the otherral dates, these delays caugedblems for Defendant’s counsel
and for witnesses who were preparing to travel to appear at the trial scheduled for October 31,
2016. Defendant also noted Plaintiff’s failwoecomply with the Order to Show Cause by
submitting a memorandum by November 18, 2016.

At the Order to Show Cause hearing, Pl&fstcounsel renewed her motion to withdraw.
ECF No. 127. The Court held a portion of @eler to Show Cause hearing to discuss the
renewed motion to withdram camera with only Plaintiff's counseand Plaintiff appearing.
During this portion of the heany, Plaintiff's counsel and PIldiff discussed the circumstances
surrounding Plaintiff's motion to withdxwv in greater detail. From this cameradiscussion, the
Court learned that this attorney-client relatioipdikely could not besalvaged. Plaintiff's
counsel nevertheless indicated that she woulanbenable to assisting Ms. Doe until she found
new counsel for trial, but that she would betable to represent Ms. Doe at trial.

At the Order to Show Cause hearing ourt took under advisement Plaintiff’s
counsel’s renewed motion to withdraw. Theu@andicated that it would also take under
advisement whether the case should be dismissddilure to prosecute, setting a tentative
January 6, 2017, 11:00 A.M. date for a telephstatus conference, by which Ms. Doe should
have identified new Counsel who would be prepao try the case by a date certain, likely by

March of 2017. The Defendant indicated, howevext ithwould no longer be able to commit to



a future trial date because of all of the arrangemthat would need to be made with witnesses
who may need to make travel arrangementsare arrangements for their dependents.

On December 5, 2016, the Court issued achalireg order for an additional telephonic
status conference to be held on December 7, 20scuss the issues raised by the Order to
Show Cause hearing. ECF No. 130. Pitiimtas ordered to gpear by telephone.

On December 7, 2016, the Court held a teleghstatus conference to further discuss
some of the issues raised ihgrthe Order to Show Causedring. ECF No. 132. Plaintiff,
Plaintiff's counsel, and Defendantesunsel all appeared. The Court indicated that it was likely
to dismiss the case for failure to prosecure #nat the parties shalfile any additional
responses to the issues raigethe Order to Show Caukearing by January 6, 2017. Both
parties filed submissions responding to thd&dito Show Cause on January 6, 2017. ECF No.
133; ECF No. 134.

G. Parties’ Responses to Order to Show Cause

Ms. Doe’s submission in response to the @tdeShow Cause set out the reasons for
only her most recent request fmntinuance, dated October 27, 2616CF No. 134. Ms. Doe
stated that, on October 20, 2016, her son suffiefedes while playing football, which required
an emergency room visit and his later htazation on October 24, 2016, with neurological
symptoms. Pl.’s Mem. at 1, ECF No. 134. MseBtated that, in the period between October
20, 2016 and the January 6, 2017 submission date, her son had visited the hospital four times.

Id. While Ms. Doe’s son was released from the hospital on November 7, 2016, he was

3 The Court notes that this submission did not explain why Ms. Doe continued the prioiafalates, why she

filed a October 7, 2016 motion to add a new witness fdrdnily in advance of the fifth scheduled trial date when
the pre-trial memorandum had been submitted on July 27, 2016, ECF No. 92, or why Plaintiff's counsel did not
appear for the October 27, 2016 pre-trial conference when the Court had not yettheantetion to continue filed
only forty-five minutes prior to the conference.
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incapacitated and unable to penfobasic tasks of self-care, igh required Ms. Doe’s complete
attention to care for him as well as care for her other childeenMs. Doe therefore requested
the continuance, which wdiled on October 27, 2016d. at 1-2.

Ms. Doe’s submission further explaine@thon October 27, 2016, when she filed the
motion to continue, she did nottyenow the severity of her ats condition, nor that he would
not be released from the hospital until Novemb, 2016. Pl.’s Mem. at 2. Thus, Ms. Doe’s
motion to continue did not specify a date wiMs Doe would be prepared to move forward
with trial, instead requesting a doruance until sometime in January 201d.

Ms. Doe’s submission states that their “origi@stimation of the time needed has proven
accurate” because Ms. Doe is now ready to search for new counsel and prepare fdr tral.
submission goes on, however, to request an addltthirty (30) day period to identify new
counsel because, with her son’s medical comalitthe has “been hampered in her ability to
search for substitute counseld. at 3. Ms. Doe also requestsitiihe Court consider less harsh
remedies than dismissal for failure to prosecldeat 3-4.

Defendant’s submission explathéhe lengthy history of thisase and requested that the
Court now dismiss this case for failure to prosecuh addition to the history of this case as
described in the Court’s Order to Show Catise ,Defendant’s submission also emphasized the
untimeliness of Ms. Doe’s motion to add a new witness, which Ms. Doe had never previously
disclosed to Defendant, on @ber 2, 2016, ECF No. 109, within a month of the trial date then
scheduled for October 31, 2018eeDef.’s Mem. at 7, ECF No. 13Pefendant also noted that
because Plaintiff filed the last motion to done shortly before the scheduled pretrial
conference, “given the travel time of the defeatterney” it was “not provided in sufficient time

for the defense to have received it in advandbd@icheduled hearimgpr was any notification
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provided by phone of said filing.Td. Furthermore, as Defendanssbmission states, Plaintiff’'s
counsel then failed to appdar the pretrial conference wiblat making any request to be
excused from appearing, nor providing any noticéCourt of her int&ion not to appearld.

Defendant’s submission also explained Hogfendant and Defendant’s witnesses were
prejudiced and inconvenienced by Ms. Doe’sapd last-minute regsies for continuanceee
Def.’s Mem. at 8-10, including “one witness, who liyest of the year in a southern state, [who]
had to return to that home and was no longeilaha for trial testimony based on this additional
continuance.”ld. at 9. Defendant therefore requests thet case now be dismissed for failure
to prosecuteld. at 10-11.

lll.  DISCUSSION

Because of Plaintiff’'s repeateahd last-minute requests to tiome the trial in this matter
and her continuing challenges with maintaincoginsel, the Court noesonsiders whether to
dismiss this case for failure to prosecuter the reasons that follow, the Court finds that
dismissal of this case for failute prosecute is appropriate.

Under Rule 41 of the Federal Rules of CRibcedure, the Countas the discretion to
dismiss a case for failure to prosecuBzeFed R. Civ. P. 41(b) (“If the plaintiff fails to
prosecute or to comply with these rules or artorder, a defendant may move to dismiss the
action.”);see also Zagano v. Fordham Uni®00 F.2d 12, 14 (2d Cir. 1990) (“It is beyond
dispute that a district court paismiss a case under Rule 41(b)entihe plaintiff refuses to go
forward with a properly schedulédal.”). Dismissal for failure to prosecute “is a harsh remedy
that should be utilized only in extreme situationséwis v. Rawsqrb64 F.3d 569, 576 (2d Cir.

2009) (internal quotation marks omitted).
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The Second Circuit recognizes two differstendards for decidinghether a case should
be dismissed for failure to prosecute. The fimgolves the Court’s angdis of five factors
identified inU.S. ex. rel. Drake v. Norden Systems, 8¥& F.3d 248 (2d Cir. 2014), which
generally applies in cases involving “instanoéstigation misconduct such as the failure to
comply with a scheduling order ontely to respond to pending motionsSee Lewis564 F.3d
at 576. The second is a “relatgdt analytically distiot” standard based ety on a plaintiff's
refusal “to go forward witla properly scheduled trial.ld. at 580 (citingZagang 900 F.2d at
14). The Court considers both standards, dsase standard recognized by the U.S. Supreme
Court inLink v. Wabash R. Ca370 U.S. 626, 633 (1962), and firtiat this case is an “extreme
situation[ ]” warranting dismissal forifare to prosecute under any standar@wis 564 F.3d at
576.

As a preliminary matter, the Court appedes that Ms. Doe sought her most recent
continuance because her son sustaingedi@s that required hospitalizatiokeePl.’s Mem. at 1-
2. The Court notes, however, that her respontieet®rder to Show Cae did not explain her
reasons for seeking the other f@antinuances in this case, each of which predated her son’s
recent injuries. Throughout the history of tba&se, and long before these injuries occurred, Ms.
Doe showed no sense of urgencyiimging this case to trial.

Furthermore, it has now been nearly thremths since current PHiff's counsel filed
her first motion to withdraw, ECF No. 121, and NDdme’s response to the Order to Show Cause
contains no indication that she has madeedfort to identify nev counsel despite her
knowledge of her counsel’s inteiot withdraw and inability to ygesent her at trial. ECF No.
134. Given that the Court irgited during the Order to Shavause hearing, ECF No. 128, and

subsequent telephonic status conference, B&H .32, that it was s®usly considering
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dismissal for failure to prosecute due to Ms. Doe’s having caused repeatesitdelee trial, this
lack of urgency is troubling. The Court cannoitvirdefinitely and hold tis case over for trial
until Plaintiff decides it is convenient for her.

A. Drake Factors

UnderDrake, the Court should consider the follmg factors when deciding whether a
case should be dismissed for failure to prosecutetiven “(1) the plaintifé failure to prosecute
caused a delay of significant duration; (2) plfintas given notice thaurther delay would
result in dismissal; (3) defendant was likely toppejudiced by further day; (4) the need to
alleviate court calendar congestiwas carefully balanced agat plaintiff's right to an
opportunity for a day in court; and (5) the ticalurt adequately assessed the efficacy of lesser
sanctions.”Lewis 564 F.3d at 576 (affirming dismissal of case for failure to prosecute where
case was pending for “more than a decade” andtgfathe sole witness for his own case,
decided not to testify onrt day of trial) (citingDrake, 375 F.3d at 254). “[N]Jo one factor is
dispositive,” and the Court shoutdnsider “the dismissal in light of the record as a whole.”
Drake, 375 F.3d at 254 (internal quotation marks omitted).

1. Delay of Significant Duration

The firstDrake factor analyzes whether “the plaintiff's failure to prosecute caused a
delay of significant duration.’Lewis 564 F.3d at 576. This factoonsiders “(1) whether the
failures to prosecute were thosetloé plaintiff, and (2) whether these failures were of significant
duration.” Drake 375 F.3d at 255. The Second Circuit hasgezed that delays of as little as
six months are “significant” for the purposegtut analysis, and that“17-month delay” is
certainly significant.ld.; see also Headley v. Fishdi59 F. App'x 83, 84 (2d Cir. 2014) (finding

that when plaintiff's “failure tgprosecute resulted in a neaylyar-and-a-half delay from the
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originally scheduled trial date,” this weighe favor of dismissal) (summary orde©hira v.
Lockheed Aircraft Corp634 F.2d 664, 666-68 (2d Cir. 1980) (affing dismissal of case where
plaintiff and plaintiff’'s counselailed to take any action toame case to trial for a “six-month
period”).

As the Defendant pointed oait the Order to Show Caukearing, Ms. Doe has been the
only party that has caused delayshis case since the Courtienial of Defendants’ motion for
summary judgment in 2013. Ms. Doe has caused these delays in various ways, including
through motions for extension of time, motions dontinuance, her indly to maintain her
relationship with counsel, and also with hexventh-hour motion to add a new witness before
the last October 31, 2016 trial dat€hus, it is cleathat the only instanseof “failure to
prosecute” in this case can bé attributed to plaintiff.Drake, 375 F.3d at 255.

Ms. Doe’s actions have resulted in a delagptdeast two years, representing the period
beginning with the first trial date schedulked January 20, 2015, ECF No. 54, and ending with
the date of this order. The Court finds thib&a delay of “significarduration” that warrants
dismissal.Drake 375 F.3d at 255.

2. Noticethat Further Delay Would Result in Dismissal

ThesecondDrake factor analyzes whether “plaintiffas given notice that further delay
would result in dismissal.’Lewis 564 F.3d at 576. lbewis where an inmate plaintiff refused
to testify on the day of trial lsed on concerns regarding his phgksafety, notifying the Court
of his concerns only after a jury was selecthd,Second Circuit found thdtis factor favored
dismissal because “the record demonstrateqdplaintiff] and his counselvere given both clear

notice that [plaintiff's] continued refusal testify could result in dismissal and multiple
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opportunities to confer to determine whethechiange course to awbthat result” through
various in-court colloqugoccurring that dayLewis 564 F.3d at 582.

The Second Circuit has also found it propeditimiss a case where the Clerk of the
Court issued a notice indicating that the case nbghdismissed for failure to prosecute if the
parties failed to submit a “satisfactory explaoatof why” the case should not be dismissed after
plaintiff missed a court-ordered deadlito file an amended complairfee Ruzsa v. Rubenstein
& Sendy Attys at Lawb20 F.3d 176, 177 (2d Cir. 2008) (per curiam)Dtake, however, the
Second Circuit found that this factdid not weigh in favor of dmissal in a situation where the
“only actual notice [plaintiff] eceived was the court clerk's nuang that the case would be
dismissed unless [he] submitted a satisfactory explanation for his [previous] delay within 20
days.” Drake 375 F.3d at 255. THerake Court therefore found th#te dismissal was “a result
of the past delay,” rather thame result of “furthedelay,” and that “the only thing plaintiff
could have done differently to save his cafter receiving the notecwould have been to
provide a better explanat for the past delay.1d.

The Court’'s Order to Show Cause, dbactober 28, 2016, clearly provided Ms. Doe
with notice that her case would be dismissed fitluriato prosecute if she failed to comply with
the orders contained therein. First, thau@ ordered that Ms. [ofile a memorandum, by
November 18, 2016, discussing the esuaised in the Order ttn@v Cause. Order to Show
Cause at 2. Second, the Court ordered that Ms.dppear in person atiOrder to Show Cause
hearing scheduled for December 2, 20lb. The Order to Show Cause made clear that Ms.
Doe’s failure to comply with either componenttbé order could “result ithe dismissal of this

action.” Id. Ms. Doe failed to comply with either ordeThis alone should be sufficient notice
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that Ms. Doe’s failure to comply with these arglestanding alone, coulddd to the dismissal of
this case for failure to prosecut8eelewis 564 F.3d at 58Ruzsa520 F.3d at 177.

Beyond the delays caused by Ms. Doe’s failurglécher response tthe Order to Show
Cause by November 18, 2016 and her failurepfmear in person at ti@rder to Show cause
hearing, the Court also notes that Plaingiffounsel has indicated that she will not be
representing Ms. Doe at trial and that Ms. Dok veed to identify new counsel before trial may
proceed. Ms. Doe’s response to the Ord&@how Cause also requests an additional 30 day
period to identify new counsel. Pl.’s Mem.3atWhen Ms. Doe’s previous counsel withdrew,
on October 30, 2015, ECF No. 78, Ms. Doe dididentify new counsel until February 21,

2016. ECF No. 84.The time that Ms. Doe would netlidentify new counsel would cause
further delay to this case, which justifies the Court’s dismissal of this action for failure to
prosecute following the notice given to Ms. Obeough the Order to Show Cause and based on
the discussion at the Order to Show Cause hearing.

3. Defendant Likely to bePrejudiced by Further Delay

Thethird Drake factor analyzes whether the “defentwas likely to be prejudiced by
further delay.” Lewis 564 F.3d at 576. “[W]here opposing parties are found to have been
meaningfully prejudiced by a plaintiff's delay, this factor speaks strongly in favor of dismissal,
and may well override the taship to plaintiff.” Dodson v. Runyqr86 F.3d 37, 41 (2d Cir.

1996). The Second Circuit recognizes that, beyamnddelay to defendants in challenging the

merits of a plaintiff's case, the costs bornealyefendant that “had expended resources to

4While the two sets of Plaintiffs’ counsel in this case dii¢hv for separate and distinct reasons, both motions to
withdraw were related to a deterioration in Ms. Doe'sti@iship with counsel. As further discussed below with
regards to the efficacy of lesser santsioMs. Doe’s demonstrated inabilityrt@intain a working relationship with
counsel suggests that Ms. Doe is unlikely to be abletbrfew counsel and, even if she found new counsel, would
not be able to bring this case to trial.
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arrange for the presence of” witness$er the trial are also relevaat this factor and weigh in

favor of dismissal.Lewis 564 F.3d at 582. Because the underlying events to this case allegedly
occurred in 2007, Defendant is necessajudiced by the age of this caggaeta v. Inc. Vill.

of Garden City644 F. App'x 47, 48 (2d Cir. 2016) (“As the underlying events took place in
2002, defendants surely were prejudiced byetttensive delay.”) (summary order).

Defendant’s presentation at the Order ho\8 Cause hearing explained in great detail
why Defendant was prejudiced by the many delagsNs. Doe has caused to the trial in this
case. Defendant outlined the various difficulaesl costs that arose each time it had to prepare
for yet another scheduled trial date, difficulties thially grew with time, as some witnesses left
their jobs in Defendant’s schodistrict or moved to other pg of the country. Defendant
further explains these difficulties and cost in its January 6, 2017 submission in response to the
Order to Show Cause, that Defendant’s regantetives and witness#ésave had to arrange
multiple times to take off work, rearrange th&thedules, incur costs including lost time, travel,
and in the case of one, arrangements for petr$@adth care for a family member,” and one
witness is now “self-employed” and “as a regidltnaking herself availablfor trial each time,”
needed “to cancel her clientgsulting in a loss of income.” Def.’s Mem. at 8-9.

It is clear that Defendant has been pdgged by the “undue inconvenience, cost and
burden” of preparing for each scheduled trial dater and above the sheer cost of litigation.”
Def.’s Mem. at 9. Furthermore, due to the multiple delayed trial dates, Defendant reports that
one witness, who now lives parttbie year in another state, haturned to the other state and
will no longer be available to testify at &llowing the most recent continuance, which

prejudices Defendanid. The Court finds that this factorearly weighs in favor of dismissal.
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4, Need to Alleviate Court Calendar Congestion Balanced Against
Plaintiff's Right to an Opportunity for a Day in Court

The fourthDrake factor analyzes whether “the neledalleviate court calendar congestion
was carefully balanced against plaintiffghi to an opportunity for a day in courtl’ewis 564
F.3d at 576. In light of the five trial dates thatr&previously scheduled in this matter, three of
them in the three months immediately precediegOrder to Show Cause, the Court has been
solicitous of the Plaintiff’s right to have an oppority for a day in Cour The Court explicitly
considered Plaintiff's right ta day in court against the netecalleviate the Court’s calendar
congestion in the Order to Show Cause, notingftragach trial date sctaled in this case, the
Court “set aside several daysitsfcalendar to hear this casagcessarily preventing the Court
from “hearing and addressing other caseqfablem that was compounded when Ms. Doe
regularly sought continuances “Wih mere days of the schedule@l date.” Order to Show
Cause at 5.

As other courts have noted, beyond the “Hamuals of dollars” the other party expends to
prepare for trial and arrange for witnesses shah“[i]f the trial does not proceed, the money
and effort will have been wasted,” the “judge is likely to have gone to considerable trouble to
clear out time from criminal cases, motion hegsinwork in chambers, and other matters, for the
civil trial.” Al-Torki v. Kaempen78 F.3d 1381, 1385 (9th Cir. 1996). The Court finds that this
factor weighs in favor of disissal for failure to prosecute.

5. Efficacyof LesserSanctions
The fifth and finalDrake factor analyzes whether “theatrcourt adequately assessed the
efficacy of lesser sanctionsl’ewis 564 F.3d at 576. The age oistlcase is a factor weighing
against the possible efficacy of lesser sancti@setg 644 F. App'x at 48 (affirming dismissal

for failure to prosecute where “district courtelenined that no sanction other than dismissal
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would be appropriate because of the signifigarjudice to the Defendants in permitting a
twelve-year old case to proceed” (internal gtion marks omitted)) (summary order). The
Second Circuit has also found thasaaty’s failure to comply with prior court ordessggest that
it is “unclear that a lesserrsation” than dismissal for failur® prosecute “would have proved
effective.” Ruzsa520 F.3d at 178.

The long history of this case and trensiderable prejudice suffered by Defendant
because of the age of this case and the many tiraeg has needed to prepare for trial suggest
that “lesser sanctions” would not be effectigeeGaetg 644 F. App'x at 48. This Court
considered lesser sanctions during the December 2, 2016 Order to Show Cause Hearing, during
which the Court indicated thatritay be willing to let Plaintf identify new counsel and follow
up with a status conference on January 6, 201 Cdurt subsequently decided that dismissal
for failure to prosecute would likely be appropriatalicated this to thparties in the December
7, 2016 telephonic status conference and orderednthaiarties instead file responses to the
Order to Show Cause by January 6, 2017, wttie Court would consider. ECF No. 132.

Ms. Doe also has a long history of failing toxgqaly with the Court’s orders in this case,
including through her failure to appear falegephonic status comfence on November 30, 2015
to discuss her progress with alsting new counsel, ECF No. #8r failure to submit exhibits
for trial by September 8, 2016 in advance of thetfotrial date in this matter, ECF No. 101, her
failure to appear for the Octab26, 2016 pretrial conference, ECIB.NL22, her failure to file the
required memorandum responding to the OtdeShow Cause by November 18, 2016, and her
failure to appear in person at the OrdeStmw Cause hearing on December 2, 2016. The long
history of Ms. Doe’s failure to comply withoart orders, at least omé which occurred while

she wagpro seand cannot attribute blame to counset, atanding alone, sufficient evidence for
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the Court to find that lesserrsaions than dismissal for faie to prosecute would not be
effective. SeeRuzsa520 F.3d at 178.

While Ms. Doe might argue that some of th&skires should be attributed to counsel,
the Second Circuit recognizes thatclient is ordinarily bound bthe acts of h[er] lawyer, and
this-of course-extends to behawrthat would justify a dismistéor failure to prosecute.”
Dodson 86 F.3d at 40. In light of Ms. Doe’s faieito maintain her working relationship with
counsel, as evidenced by the motions to withdrkad by her previous twsets of counsel, the
Court finds that there is no reason to believe M&tDoe will ever be able to bring this case to
trial, or work with counsel to do so. Plaffis January 6, 2017 submission in response to the
Order to Show Cause, filed through currentmiiis counsel, suggestbat the Court “should
not draw any inference that Plafhis at fault as regards her slee to prosecute the case” and
the withdrawal of counsel. Pl.’s Mem. atE3CF No. 134. Nevertheless, current Plaintiff's
counsel’s first motion to withdraw wasd®d on Plaintiff's “ongoing and insufficient
cooperation regarding prepagi for the trial of thigsnatter.” ECF No. 121.

Furthermore, Ms. Doe previously took fauonths to identify new counsel, which adds
to the prejudice to Defendants that would refolin continuing in the defense of this case and
preparing for yet another trial date, and furtherldistaes that lesser saimmms than dismissal are
inappropriate. While Plaintiff's submission requests an additional thirty-day period to identify
new counsel, Pl.’s Order to Show Cause Reply givén that she previously delayed the trial in
this matter for at least four months temdify new counsel and irretrievably damaged
relationships with her prior two counsel, Beurt has no reason to believe that Ms. Doe will
ever identify new counsel successfully. Indidgased on the Court’s discussions with the

Plaintiff, both on the record and duringiarcameraproceeding, the Court does not believe new
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counsel, even if found, would hagay greater likelihood of bringindpis matter tdrial than the
previous two counsel. Thus, the@t finds that this factor alsseighs in favor of dismissing
this case for failure to prosecute.

B. Refusal to Go Forward with Scheduled Trial

The Second Circuit has also recognized aateal, yet analytically distinct” grounds for
dismissal under Rule 41(b), separate fromQhake factors, under which “[i]t is beyond dispute
... that a district court may dismiss a case ufige 41(b) when thplaintiff refuses to go
forward with a properly scheduled triall’ewis 564 F.3d at 579-80 (internal quotation marks
omitted);see also Zagan®00 F.2d at 14 (“It is beyond disput&t a district court may dismiss
a case under Rule 41(b) when the plaintiff sefito go forward with a properly scheduled
trial.”).

“One naturally expects the pidiff to be present and reatly put on her case when the
day of trial arrives . . . trial des — particularly civil trial d&@s — are an increasingly precious
commodity in our nation's courtsl’ewis 564 F.3d at 580 (gathering cases from other circuits
holding that dismissal under Rulé(b) is appropriate where pléiifirefuses to go forward with
scheduled trial). When the Court “is confreditwith a plaintiff's unwillingness to proceed on
the date scheduled for trial, as opposed to the ypical failure to comply with her discovery
obligations on time, or to mesbme other pre-trial deadlinejstnot unreasonable to consider
treating such unwillingness more severely,” witharls to whether the case should be dismissed
for failure to prosecuteld. (internal quotation marks omitted).

Dismissal of a case for failure to prosecutsdshon a plaintiff's refusal to proceed with
trial is particularly appropriate where “a pastexpressed unwillingness to proceed to trial

follows the denial of a guest for a continuancel’ewis 564 F.3d at 580-81 (finding that

22



inmate plaintiff's refusal to testify on the daytafl “without an adjournment and transfer” that
was “grounded in a professed concern for his petsaiaty if [he was] bused during trial” in a
particular facility warranteé dismissal under Rule 41(b¥ee also Zagan®00 F.2d at 15
(approving of dismissal of casativprejudice where plaintiffttempted to move for voluntary
dismissal without prejudice on Mzh 6 where trial was scheduled for March 15 and then refused
to proceed with trial after glirict court denied her motidor voluntary dismissal without
prejudice);Aliv. A & G Co, 542 F.2d 595, 596 (2d Cir. 1976jf{aning dismissal of case
where plaintiff and plaintiff counsel failed to appear foidl based on defendant’s alleged
failure to comply with discovery requestd)offitt v. Illinois State Bd. of Educ236 F.3d 868,
876 (7th Cir. 2001) (affirming trial court’s dismi$sd case for failure t@rosecute under Rule
41(b) after trial court denied multiple motions émmtinuance of trial anglaintiff's counsel said
she could not go forward withiat because of plaintiff’'s absence due to hospitalization and
treatment for substance abuse problemsreviplaintiff was crucial witness).

Other courts have allowed such dismissdtere a plaintiff mved for a continuance
within a few days of a scheduled trial date agfdsed to go forward with trial despite the trial
court’s denial of the camuance, filing renewed motions for a continuanktffitt, 236 F.3d at
869-70 (explaining plaintiff's multiple motiorfer continuance based on various grounds
including plaintiff's failure to ben contact with her attorney fwrepare for trial, plaintiff's
hospitalization, plaintiff's voluntgrentry into a substance abussatment program, plaintiff's
daughter’s iliness, etc.).

While this Court has granted Plaintiff's egied motions for continuance, this case is
still analogous to those cases in which courteHaund it appropriate tdismiss for failure to

prosecute due to a plaintiff's refusal to go forwaithwrial. There have been a total of five trial
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dates scheduled in this case in the pebieiveen November 5, 2014 and October 31, 2016, and
each of them has been continued at Plaintifftpuest or due to her failure to maintain her
working relationship with counsel. The Couragted the final motion for continuance, ECF No.
120, filed forty-five minutes before the staritbé pre-trial caference, for which Plaintiff’s
counsel failed to appear, out of respect forpfggudice that would beaused to Defendant and
Defendant’s witnesses if Defendangre forced to appear for triahen it was clear that Plaintiff
would not proceed.

The Court has attempted to respect Plaistifiight to have an opportunity to have her
day in court. As the Secondr€uit has noted, however, citiial dates “are an increasingly
precious commodity,” and Plaiffthas now been responsible for the waste of five such
scheduled trial dated.ewis 564 F.3d at 580. For each of theltdates scheduled in this matter,
the Court set aside several days of its calendaeao this case, whialecessarily prevents the
Court from hearing and addressioifper cases, especially when continuances are, as with the
previous three trial dates, requested imitinere days of the scheduled trial.

The Court therefore finds that, under this reasoning, Plaintiff's refusal to proceed with
five scheduled trial dates, three of them ingpan of a three month period preceding the Court’s
Order to Show Cause, may be stiffnt, standing on its own, to justify the dismissal of this case
under Rule 41(b)Seelewis 564 F.3d at 579-8@aganq 900 F.2d at 14. Nonetheless, as
discussed above, the Court also procded¢h the five step analysis underake, further
explaining why dismissal of this case for failtogprosecute is both ampriate and necessary.
Seel ewis 564 F.3d at 582 (analyzim@rake factors despite finding thalaintiff's refusal to go
forward with scheduled trial justified dismissaRinally, as explained b@w, the dismissal of

this case may also be justified untlerk v. Wabash R. Co370 U.S. 626 (1962).
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C. The Supreme Court’sLink v. Wabash R. Co. Standard.

The Court also notes that the Supreme Cloais affirmed the dismissal of a case for
failure to prosecute following the “failure offteoner's counsel to agar at a duly scheduled
pre-trial conference” in a case where “it couddsonably be inferred frofpounsel’s] absence,
as well as from the drawn-out history of theghtion that petitionehad been deliberately
proceeding in dilatory fashion.Link v. Wabash R. Ca370 U.S. 626, 633 (1962).

The same factors are presenthis case, as &intiff's counsel failed to appear for
October 27, 2016 pre-trial conferenbaving filed a motion to coimue and motion to withdraw
less than an hour before théneduled time. ECF No. 122. Thiase has been pending since
2010, with Ms. Doe being responsible for various delays, particularly after the Court began
attempting to schedule this case for trial, whighresents a “drawn-ohtstory” that offers
ample evidence that Ms. Doe has been “delibegrgielceeding in dilatory fashion” because of
Ms. Doe’s multiple last-minute requests for continuances, as further described hindy&70
U.S. at 633. While the Court does not dissrtihis case solely on this ground, it further
establishes that dismissal for fa#uo prosecute is appropriate.

IV.  CONCLUSION

For all of the foregoing reasqrthis case is dismissed fi@ilure to prosecute.

The Clerk of the Court is dicted to enter judgment in favof Defendant and to close
this case.

SO ORDERED at Bridgeport, Connecticthis 18th day of January, 2017.

/sl Victor A. Bolden

Victor A. Bolden
UnitedState<District Judge

25



