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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Bernhard Fortmann,
by his Conservator James M. Rubino, Civil No. 3:10cv1562 (JBA)
Plaintiff,

V.

Michael P. Starkowski, September 28, 2011
Defendant

RULING ON MOTIONS

Plaintiff Bernhard Fortmann, by his conservator darM. Rubino, moves for a
preliminary injunction [Doc. # 10] and for a heagifDoc. # 16] ordering Defendant
Michael Starkowski, Commissioner of the Connectidepartment of Social Services, to
provide Plaintiff with Medicaid benefits for theyment of his nursing home charges with
such coverage effective as of July 1, 2010. OnagniB, 2011, Magistrate Judge Margolis
recommended granting Plaintiff's motion for a prehary injunction in part, to the extent
that it would preserve the status quo for Plain&fid denying Plaintiffs motion for a
hearing. (Rec. Rul. [Doc. # 31].) Both partiesdilemely objections.

The Court reviews a Magistrate Judge’s decid®enovgand any part or the entirety
of the Recommended Ruling may be adopted, rejentedodified. Fed. R. Civ. P. 72(b);
Loc. R. 72.2(b). For the reasons stated below, mfat’s objections will be overruled,
Plaintiffs objections will be taken into accounand Magistrate Judge Margolis’s

Recommended Ruling will be modified with furtheopeedings to follow.
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Defendant’s Objections to Recommended Ruling

Defendant makes several objections to the recometenaling, arguing that the
complaint fails to state a federal cause of actibvat the Court lacks subject matter
jurisdiction in light of the Eleventh Amendmentatithe Recommended Rulingimproperly
relied on Conn. Gen. Stat. §46b-215 in findingd laintiff had validly assigned his spousal
support rights, and that, as a result, Plaintiffraat show a likelihood of success on the
merits, as is required for a preliminary injuncti¢bef.’s Obj. [Doc. # 34].)

A. Subject Matter Jurisdiction

Defendant argues that the Court lacks subject mattesdiction over Plaintiffs
complaint, because Plaintiff's claims under § 18830 state a federal claim to relief. (Def.’s
Obj. at 3-4.) Defendant is correct that “Congreas given the lower federal courts
jurisdiction to hear . . . only those cases in Wtaavell-pleaded complaint establishes either
that federal law creates the cause of action drttiePlaintiff's right to relief necessarily
depends on resolution of a substantial questiofeddral law.”Franchise Tax Board of
California v. Const. Laborers Vacation Trugt63 U.S. 1, 27-28 (1983). Here, Plaintiff
brought suit against the Commissioner of the Conauigcbepartment of Social Services
alleging a violation of 42 U.S.C. § 1396r-5(c)({B)e portion of the federal Medicaid statute
pertaining to treatment of income and resourcesligibility for certain institutionalized
spouses, claiming that state law is preempteddsré Medicaid law. A claim against the
Commissioner on this basis is one that arises uth@ekedicaid Act, therefore satisfying
the federal-question requirements of 28 U.S.C38 Bee, e.gShaw v. Delta Air Lines, Inc
463 U.S. 85, 96 (1983) (“A plaintiff who seeks inptive relief from state regulation, on the

ground that such regulation is pre—empted by ar&datute which, by virtue of the



Supremacy Clause of the Constitution, must preWaik presents a federal question which
the federal courts have jurisdiction under 28 U.8.@C331 to resolve.”Banks v. Secy of
Indiana Family and Social Svcs. Adm@07 F.2d 231, 237 (7th Cir. 1993) (“arising urider
jurisdiction is satisfied in a claim against thatetSecretary arising under the Medicaid Act).
Consequently, Defendant’s objection based on ldckubject matter jurisdiction is
overruled.

B. The Eleventh Amendment Grant of State Sovereigmimunity

Defendant argues that because he is the Commissbtte DSS, the state is the
real and substantial party in interest, since tidlgment that Plaintiff seeks would compel
the DSS to grant him Medicaid benefits and thusieekpenditures from the public
treasury, and therefore such a suit against thee ssabarred under the Eleventh
Amendment. (Def.’s Obj. at 4.) It is “beyond dispuhat federal courts have jurisdiction
over suits to enjoin state officials from interfegiwith federal rights.'Shaw 463 U.S. at 96
(1983);see also Ex Parte YourP9 U.S. 123 (1908). Defendant attempts to rerhovself
from the state—official exception to state sovereigmunity in Youngby relying on
Pennhurst State School & Hosp. v. Halderm465 U.S. 89 (1984), which held that theung
doctrine does not apply to the conduct of stateiak under state law. However, Plaintiff's
suit does not allege that Mr. Starkowski is vigigtConnecticut law; rather, Plaintiff alleges
that Mr. Starkowski’s policy ofignoring the assment of support rights under Conn. Gen.
Stat. § 46b-215 violates federal law.

Defendant also argues that the relief Plaintiffkseean injunction preventing
Defendant and his successors from denying MedicaRIdintiff on account of his wife’s

resources, and an order for relief that would fectfe as of three calendar months prior



to the month in which the court enters an ordentang relief to the Plaintiff pursuant to
42 U.S.C. § 1396a(a)(34)—would involve retroactiekef violative ofEdelman v. Jordan
415U.S. 651 (1974). Howevéidelmans inapplicable to the relief sought here, asthard
of retroactive payments that would be authorizedar®2 U.S.C. § 1396a is not a damages
award for past liabilitySee, e.g., Morenz v. Wilson-Cqk&t5 F.3d 230, 237 (2d Cir. 2005)
(holding that back payments authorized under 420J) £1396a(a)(34) are only ancillary
to prospective reliefand “[do] not run afoul oétRleventh AmendmentBernard v. Kan.
Health Policy Auth.No. 09-1247-JTM, 2011 U.S. Dist. LEXIS19698K@n. Feb. 28, 2011)
(“The retroactive payments authorized by 42 U.8.C396a(a)(34) is not a damages award
for past liability. If ordered, it would be an inl@nt of complying with the court's prospective
order. The back payments authorized by the stahaegfore, would be necessaryto comply
with the court's prospective order”). Thus, Defemtdabjection on grounds ofthe Eleventh
Amendment and state sovereign immunity is overruled

C. Preliminary Injunction Standard *

Defendant maintains that Plaintiff cannot showelilhood of success on the merits,
and thus that a preliminary injunction should netissued, arguing that Plaintiff has no

“assignable right,” and thus the Defendant’s poWsth respect to Plaintiffs Medicaid

! Apreliminaryinjunction is an “extraordinary addastic remedy,” and “it is never
awarded as of rightMunaf v. Geren553 U.S. 674 (2008) (internal citations omittdd)a
case in which the moving party seeks to stay govertal action taken in the publicinterest
pursuant to a statutory or regulatory scheme, teigicli court “should not apply the less
rigorous fair—ground—for—litigation standard andsld not grant the injunction unless the
moving party establishes, along with irreparabjerip a likelihood that he will succeed on
the merits of his claimynch v. City of New Y o689 F.3d 94, 98 (2d Cir. 2009) (internal
citations omitted).



eligibility cannot violate of 42 U.S.C. § 1396r-%(@) 2 (Def.'s Obj. at 6.) Defendant contends
that under 8 1396r-5(c)(3), even though a commugpibpse’s resources cannot be included
in making an institutionalized spouse’s eligibiltigtermination if the institutionalized
spouse has assigned support rights to the staiatiflhas not made a valid assignment
under Connecticut law. “Whether a particular assignt of support rights is valid for
purposes of 8 1396r-5(c)(3)(A) is a question otestaw.” Morenz 415 F.3d at 235.

Defendant argues that Conn. Gen. Stat. § 17B-28Beisnly statutory means by which

2 “Treatment of income and resources for certaititinsonalized spouses,” 42
U.S.C. § 1396r-5(c)(3) provides:

(3) Assignment of support rights

The institutionalized spouse shall not be inelgibl reason of resources

determined under paragraph (2) to be availablénercost of care where—

(A) the institutionalized spouse has assigned ® 3tate any rights to

support from the community spouse,;

(B) the institutionalized spouse lacks the abititgxecute an assignment due

to physical or mental impairment but the State thasright to bring a

support proceeding against a community spouse withiech assignment;

or

(C) the State determines that denial of eligibiltguld work an undue

hardship.

3 Conn. Gen. Stat. § 17b-285 provides:

Notwithstanding any provision of the general staguém institutionalized
person or person in need of institutional care aplies for Medicaignay
assignto the Commissioner of Social Services the righdugdport derived
from the assets of the community spouse of suclopénst only if(1) the
assets of the institutionalized person or persamered of institutional care
do not exceed the Medicaid program asset limit;@pthe institutionalized
person or person in need of institutional care cailotate the community
spouse; or the community spouse is unable to peoridrmation regarding
his or her own assets. If such assignment is madele institutionalized
person or person in need of institutional caredalk ability to execute such
an assignment due to physical or mental impairmbeommissioner may
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Plaintiff could have validly assigned his spousggort rights to the state, but under its
terms Plaintiff's wife is neither unable to be lamhtnor unable to provide information
regarding her assets, thus Plaintiff could not haleglly assigned the right of support to
Defendant under § 17b-285.

Plaintiff does not argue that the provisions of/®-285 are inapplicable to him;
rather, Plaintiff argues that he has validly assayhis right of support to the state under
Conn. Gen. Stat. § 46b-215(a), which provideselavant part,

The Superior Court or a family support magistrateymnake and enforce
orders for payment of support against any persamméglects or refuses to
furnish necessary support to such person’s spatwesetold under the age of
eighteen or as otherwise provided in this subsect@cording to such
person’s ability to furnish such support.

If § 46b-215 is applicable, Plaintiff's supporthig could be enforced by the State against his
wife under this provision, as his spouse would &gpérson who neglects or refuses to
furnish necessary support” under the terms of theite. InMorenz the Second Circuit
interpreted an earlier, less restrictive versio@onn. Gen. Stat. § 17b-285 and concluded

that Connecticut law “nowhere forbids or invalidatsuch an assignment in other

seek recovery of any medical assistance paid orifloétiee institutionalized
person or person in need of institutional care aighte amount of the
community spouse's assets that are in excess ataimenunity spouse
protected amount as of the initial month of Medioaligibility.

(emphasis added).

* The Plaintiff also argues that he has assignedifiic under the common law
Doctrine of Necessaries, a common law duty of sujgpat can be asserted by wives against
their husbands. However, because the Court firat$taintiff can demonstrate a likelihood
of success on the merits, addressing the stathg afoctrine of necessaries in Connecticut
law is unnecessary at this point.



circumstances.” 415 F.3d at 236. However, the are@rgdl7b-285 is far more restrictive,
allowing assignments of spousal support by instondlized persons applying for Medicaid
only in the limited circumstances enumerated instia¢ute.

The Court agrees with Defendant that comparing & 285, which specifically
addresses the subject of an institutionalized spassignment, with § 46b-215 requires the
conclusion that 8§ 17b-285 is applicable to theasstiinstitutionalized spousal support
assignments, as it is the more specific of thedtatutes, and 8 46b-215 is silent on the issue
of assignment and on the issue of institutionalz@ouses. Given that “statutes should be
construed so that no part of a legislative enactneeto be treated as insignificant and
unnecessary, and there is a presumption of pulised every sentence, clause, or phrase
in a legislative enactment4 Century Ltd. P'ship v. Board of Tax Review & Tlown of
Rocky Hill 207 Conn. 250, 263 (1980), the Court will notuase that the legislature
intended to authorize two dueling rights under thpssisions. Under Connecticut law,
therefore, the Plaintiff's assignment of spousalsurt rights is controlled by 8 17b-285. To
the extent that the Recommended Ruling concludesraise, it is modified.

D. Conflict Preemption

The inquiry does not end with the conclusion tha¢ walidity of Plaintiffs
assignment is determined by Conn. Gen. Stat. 88Because Plaintiff contends that this
legislative response tdorenz in the form of a much narrower assignment statieflicts
with federal Medicaid law and is thus preemptedtiayute. Pursuant to 42 U.S.C. § 1396k,
a State plan for Medicaid shall provide that, asoadition of eligibility for medical

assistance, an individual applicant is required



[T]o assign the State any rights, of the individarabf any other person who
is eligible for medical assistance under this suptéraand on whose behalf
the individual has the legal authority to executassignment of such rights,
to support (specified as support for the purposeefical care by a court or
administrative order) and to payment for medicaddsom any third party.

42 U.S.C. § 1396k(a)(1)(A). Under this section, edi¢aid applicant is also required “to
cooperate with the State in identifying, and providinformation to assist the State in
pursuing, any third party who may be liable to @y care and services.” 42 U.S.C.
8 1396k(a)(1)(c). The Sixth Circuit has considettad section and found that “in order to
be eligible for medical assistance, a Medicaid iappt is required to assist the state by
assigning any support and medical payment rightstetate.Douglasv. Babcogi090 F.2d
875, 878 (6th Cir. 1993) (“Section 1396k of the Mbattl Act provides several mechanisms
by which federal and state governments can recoupesof the costs of medical care
provided to low—income persons by pursuing thirctipa legally obligated to pay these
medical costs.”) In addition, 42 U.S.C. § 1396a(H}3) requires that “a State plan for
medical assistance must . . . provide for mandaasesignment of rights of payment for
medical support and other medical care owed to redipian accordance with section 1396k
of this title.” Plaintiff maintains that neither m®r the Defendant can simultaneously
comply with these federal statutory requirements 817b-285.

The doctrine of federal preemption is rooted in$bpremacy Clause of the United
States Constitution, which provides that “the Lafghe United States . . . shall be the
supreme Law of the Land; and the Judges in evaitg Shall be bound thereby, any Thing
in the Constitution or Laws of any State to the €ary notwithstanding.” U.S. Const. art.

VI, cl. 2. Federal preemption of a state statutepress or implied—generally occurs: “(1)



where Congress has expressly preempted statedawhere Congress has legislated so
comprehensively that federal law occupies an effiilet of regulation and leaves no room
for state law, or (3) where federal law conflicithastate law.Pacific Capital Bank, N.A. v.
Connecticut 542 F.3d 341, 351 (2d Cir. 2008) (internal cdaas omitted). Conflict
preemption arises where it would not be possibttaply with both the federal and state
laws at the same time, or when the state law “s@sdan obstacle to the accomplishment
and execution of the full purposes and objectifg&Sangress.ld. (citing United States v.
Locke 529 U.S. 89, 109 (2000)).

The federal Medicaid statute and regulations recassignments in all cases, and do
not provide any exceptions for limiting assignmentsnly the narrow situations provided
for in § 17b-285. It is not possible therefore @efendant, or Plaintiff as a Medicaid
applicant, to adhere to the limitations in 8 17b-288 also obey the federal mandate for
assignments where medical assistance is séught.efoherit appears to the Court that
Plaintiff has shown a likelihood of success on therits on the grounds of conflict

preemption.

> Defendant does not address how to square the emparandates provided by
Sections 1396k and 1396(a)(1)(45) with the amendadion of § 17b-215 in his
memorandum in opposition to Plaintiffs motion preliminary injunction [Doc. # 18]
or in his objection [Doc. # 34] to the RecommenRating; rather, Defendant merely argues
that as Plaintiff cannot make a valid assignmerttaurg 46b-215, Plaintiff “has no support
right enforceable under ... 88 1396k and 139645) (Def.'s Obj. at 15), and that “absent
a Congressional enactment directly prohibitinglimé@ations of assignments, federal law
does not preempt state provisions limiting assigityab (Def.’'s Mem. Oppn at 35.)
However, read together, sections 1396k and 139G(4X) seem to do just that: prohibit the
limitations of assignability in applications for ieaid.
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E. New Authority

Finally, Defendant calls the Court’s attention teeent decision of the Connecticut
Supreme CourtWilton Meadows, Ltdv. Coratolg 299 Conn. 819 (2011). There, the
Supreme Court affirmed summary judgment in favoa efidow sued by a nursing home
for the balance owed for the care and servicesamudto her deceased husband. The
Connecticut Supreme Court concluded that “the¢nalt properly determined that Conn.
Gen. Stat. 8§ 46b-37(b)(4) does not include servicegeneral expenses associated with
nursing home care, including food and medicine coresiby nursing home residentsl”
at 831. Defendant cites this case in support oitgement that nursing home expenses fall
outside of the scope of § 46b-37, and thus “a pessaght to spousal support does not
ordinarily entitle him to the payments of his lotgrm care expenses by his spouse.” (Notice
of Addtl. Auth. [Doc. # 37] at 1-2.) This is aneny broad reading of the holding\Wilton
Meadows which was decided on the narrow basis of stapyuioterpretation and
construction: i.e., that the statutory provisionsstie had enumerated specific types of
services and expenses, but did not mention nunsorge expenses, from which the
Connecticut Supreme Court concluded that excludurging home expenses from spousal
liability under 8§ 46b-37(b) creates a “harmoniond aonsistent body of law, and one that
makes sense within the overall legislative scherte.’at 829, 831. Given this narrow
holding, and the fact that the statutory providioat was at issue W ilton Meadowss not
at issue here, the Court does not fivditon Meadowsapplicable to disposition of this

motion.
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Il. Plaintiff's Objections to Recommended Ruling

Plaintiff objects to the Recommended Ruling’s gr@ireliminary injunctive relief
to preserve the status quo “until a decision redezed on the underlying substantive
issues.” (Rec. Rul. at 14.) Plaintiff argues thegraporary injunction that does not include
the specific relief that Plaintiff seeks, that#s) order directing that the Defendant cause the
Plaintiffs Medicaid eligibility to be determined thiout regard to his wife’s resources,” is
onlyan “illusoryremedy.” (Pl.'s Obj.[Doc. #3a{ 1.) Ifthe Court interprets “preserving the
status quo” as meaning that Defendant is enjoimech fcontinuing to deny Plaintiff's
Medicaid application on account of his wife’s resmas, it is not an entirely illusory remedy.
Although it is not exactly the affirmative relief thRlaintiff seeks, it is appropriate where
Plaintiff meets the standards for a preliminaryimgtion. Plaintiff faces imminent and
irreparable harm, as he requires continued nutsimge care, and has shown a likelihood
of success on the merits on the basis of confieemption. To finally determine if Plaintiff
is entitled to a permanent mandatory injunctionureqg Defendant to determine
Plaintiff's eligibility for Medicaid without regardo his wife’s resources, this case will be

immediately advanced to the summary judgment stage.
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lll.  Conclusion

For the reasons discussed above, Magistrate Judggwhiss ruling [Doc. # 31] is
modified and Plaintiffs motion for a preliminanyjunction [Doc. # 10] is GRANTED and
Plaintiffs motion for a hearing [Doc. # 16] is DHRD. Defendant may not deny Plaintiff's
Medicaid eligibility on account of the resourcesRiintiffs wife. The schedule for the
parties’ cross—motions on summary judgment willde¢ at a telephone scheduling
conference to be held on October 17, 2011 at 5PM.

IT 1ISSO ORDERED.

/s/
Janet Bond Arterton, U.S.D.J.

Dated at New Haven, Connecticut this 28th day pt&aber, 2011.
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