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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JACK GONCALVES
Plaintiff,

v No. 3:10€v-01602(JAM)

DEPARTMENT OF PUBLIC SAFETY,

DIVISION OF STATE POLICE
Defendant.

RULING ON MOTION FOR SUMMARY JUDGMENT

Plaintiff Jack Goncalvewas aConnecticut state trooper of Portuguese ethnititiate
2009, plaintiff was eligible for promotion to the rank of sergeant, and his commanding, office
Lieutenant Anthony Schirillo, declined to recommend him for promoBtaintiff wasnot
promoted thayear, anchewas passed over in favor of other troopeh® scoredower than he
did on thecivil servicepromotional examinatiorRlaintiff filed suitunder Title VII of the Civil
Rights Act of 1964nd the Connecticut Fair Employment Practicesalleying that the decision
to not promote him was motivated, at least in part, by his Portuguese etlibetegdant has
moved for summary judgment, ahdow grant the motion becaugkintiff hasfallen short of
showing a genuine issue of unlawful disgnation for a jury to consider at trial.

BACKGROUND

Plaintiff joined the Connecticut State Policel997as a state tooper.After a few years,
he decidedo take ecivil serviceexamination to assess his eligibility for promotion to the rank of
sergeant.Troopersvho pass this examinati@re added ta promotioneligible listand ranked
according to their scordfter failing the exam twice, plaintiff passédn 2007 andvas

therefore placedn the promotioreligible list.
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In 2009, theState Blice conducted a round of promotions. To determine which among
22 promotion-eligible troopers would actually be promoted, the agency considemdytbe
promotioneligible troopersexam scorg, but alsdheirannual performance evaluations,
disciplinary histores, and sick time recasa@ver the preceding two years, as well as other
relevant documentation provided by the troopers’ commanding officers.

Plaintiff had received positive annual performance evaluatiatiagrhim as “superior”
in 2007 and Yery good” in 200&nd 2009. In addition |g@intiff's supervisors documented
several incidents-good and bad-+egarding his performanaer theprior two yearsFirst, in
August 2008plaintiff's thensupervisor, Sergeant James Lynskuedplaintiff a “Performance
Evaluation or Observation ReporPQR)—a document in which notable behavierecorded—
reprimanding plaintiff for failing to request written permisstoruse his plice cruiser while on
vacation. The POR noteHat plaintiff usecis polce cruiser without permission during his
vacationin mid-July and was reminded on August 11, after his rethat,thisviolatedState
Policepolicy. One week later, on August I8aintiff again went on vacation witthe cruiser
andheagain failed to request permission. At this posgrgeant Lyncleontactedlaintiff
during his vacation, instructed him to return the cruisenediately,andsubsequently issued the
POR.

In February 2009 ergeant Lyncissued aother POR indicating that althouglaintiff
had performed his primary administrative tasks satisfactorily, he had fa“take anyinitiative
to conduct or assist with basic patrol functions” over the previous six months, as he had been
instructed to do. Doc. #21-6 at 37. His supervedated that “[t]his lack of activity clearly
indicatesthat [plaintiff] refuses to make an effort to change his routitte The following

month, Sergeant Lynch issued a final POR stating that plaintiff had trained ranotiper in the



evidence room procedures befptaintiff returned to patrol operationshere “he adapted
well.” Doc. #24-1 at 3.

In April 2009, plaintiffs newimmediatesupervisorSergeant Paul Hufcuissued
plaintiff yet another POR for failing to adequately condwat fugitive investigations. Ithe
first case, a warrant fa fugitive’'sescapdiad issued in 1999, ampdhintiff hadsubmittedsemt
annual updates on the fugitive investigation dtiefollowing tenyears. But in 2009, Hufcut
discovered that plaintiff had failed to lookthe fugitive’s arrest records, which were attached to
plaintiff's 2003 and 2004 updates, and which indicdled the fugitive had been deceased since
2002. In the seconchse plaintiff failed to investigata fugitive’s Florida addess or contact
information for at least three yeadgspitethe fact that the record indicatdehtthe fugitive had
a valid Florida driver’s licens®ased on these oversighitiyfcut concluded that plaintiff “lacks
attention to detail,” and suggestét he “seek assistance from [his supervisor] or desk
personnel” when conducting fugitive investigations in the future. Doc74#15-6.

In a POR covering the period from March through May 2009, Hufcut noted that
plaintiff's “reports were well written” ad submitted on time, and that “[h]e was one of the
platoon leaders in motor vehicle activity.” Doc. #24-1 at 4. The following AugustuHissued
an additional POR noting that plaintiff had received a letter from the presidiret dasco da
Gama Portguese Cultural and Civic Center commending him for his civic engagement and
leadership.

Finally, on October 3, 2009, Hufcuias instructed to issue plaintdhe moréd?POR
reprimanding him for failing to notify his supervisor when leaving-@gilarpatrol route in the
middle of the work day to attend his son’s soccer game. The report indicatednttickt

September, th8tate Policdad fielded a citizen complaifrom someone who had observed



plaintiff in uniform coaching his son’s socagame. Plaintifivas onduty at the timeand had

notified thedispatch officerbut had not requested permission from his supervisor, which Hufcut
asserteavasa violation ofState Policgolicy. Tendays later, plaintiff did it again, attending a
soccer game 15 minutes outside of his patrol area after notifying ordisthech officerather

than asking his supervisor’s permission. At that time, Hufcut discussed the probem wit
plaintiff, and plaintiff responded that “[h]e did not understand why people would have
complained,” noting that instead “they should have seen him as a good father.” Doct#%1-6 a
Nonetheless, plaintiff assured Hufcut that it would not happen again.

In September 2009vhenthe State Policavas considering troopers for promotitime
commanding officer of each trooper on the promogbgible listwasasked to provide an
objective evaluationf the troopers under his command. At the time, Lieutenant Anthony
Schirillo was plaintiff's commanding officera position he hatleld for about one month.
Schirillo knew that plaintiff was of Portuguesémitity. Every year, plaintifparticipated in the
Vasco da Gama Portuguese Cultural Association parade, marching alornlyerdafccers of
Portuguese ethnicity. In 2009, Schirillo granted plaintiff pssion to participaten the parade
and instructedhim to take pictures for thErooper Magazine.

To compose hisvaluationregarding plaintiff’'s promotionSchirillo reviewed plaintiff's
record, including the PORs from the previous two years, and discussed the isisudsfouit.
Schirillo filed hisevaluationon October 7, 2009, in which he declinedecommend plaintiff
for promotion because plaintiff “has been lacking . . . in self initiattidity and work ethit
and “only does the minimum required to get the job dolige &t 12. Schirillo referencetthe

recent soccer game incidents as exasple



Schirillo filed an evaluatioffior only one other trooper on the promotielngible listin
2009—Dbarren Perillowho isof Italian ancestryln thatevaluaion, Schirillo reported that he had
guestions about Perillo’s “honesty and integrity” in relation to a 2004 larcersg, aanehe
similarly declined to recommend Perillo for promotion. Doc. #21-8 at 29. Of the remaining 20
troopers on the promotiosligible list, only one other trooper—Michael Rondinoneeeived
something other than a positive recommendation from his commanding officer. Rondinone’s
evaluationwas neutrabecause his supervisor had “not had any interaction, observation or
supervision” of Rondinondgecausé&kondinone had beeaway for an extended periath active
military service Doc. #21-7 at 20.

The next step in the evaluation process was for plaintiff to be interviewed bylapane
police supervisors with the rank of lieutenant colonehe@ad whom was personallgware of
plaintiff's ethnicity (althoughthe State Policédad official records documentiqdgintiff's
Portuguese ethnicityYltimately, plaintiff was not offered promotion, anthie was passed over
for individuals who were ranked lower on the list of exam scores.

In November 2009, plaintiff filed a discrimination complaint with the Connecticut
Commission on Human Rights and Opportunities, andfiteehthis lawsuitin October 2010.
That same year, 2010, plaintféssed theergeant promotional examination again, and in
December 2011, he was promoted tortek of sergeantDefendant now moves for summary
judgment.

DiscussioN

The principles governing a motion for summary judgment are well established. Summar

judgment may be granted only if “the movant shows that there is no genuine disputeyas to a

material fact and the movant is entitled to judgment as a matter of law.” Fed. R. &6(apP.



Tolan v. Cotton134 S. Ct. 1861, 1866 (2014ef curian). “A genuine dispute aihaterial fact
‘exists for summary judgment purposes where the evidence, viewed in the lighavawabfe
to the nonmoving party, is such that a reasonable jury could decide in that party’s {éaon.’
Kwan v. Andalex Grp., LLLZ37 F.3d 834, 843 (2d Cir. 2013) (quoti@gilbert v. Gardner480
F.3d 140, 145 (2d Cir. 2007)). The evidence adduced at the summary judgment stage must be
viewed in the light most favorable to the non-moving party and with all ambiguities a
reasonable inferences drawn agathstmoving partySee, e.g.Tolan 134 S. Ct. at 1866;
Caronia v. Philip Morris USA, In¢.715 F.3d 417, 427 (2d Cir. 2013). All in all, “a ‘judge’s
function’ at summary judgment is not ‘to weigh the evidence and determine the tthé¢h of
matter but taletermine whether there is a genuine issue for tridblan 134 S. Ct. at 1866
(quotingAnderson v. Liberty Lobby#77 U.S. 242, 249 (1986)).

Plaintiff alleges that defendant’s application of its 2009 promotion process anmunts t
disparate treatment. Hes two theories to support this allegation: first, that the State Police
intentionally discriminated against him whemlécided not to promote him, and second, that
Lieutenant Schirillo’s negative evaluation of plaintiff was tainted by discritimmaand that the
promotional panel members relied on that evaluation when making their decision.

Title VII of the Civil Rights Act of 1964 makes it unlawful for an employer to
discriminate because of an employe®asional origin, including the national origin of an
employee’s ancestors or family membet2 U.S.C. § 20008¢a)(1) Espinoza v. Farah Mfg.
Co, 414 U.S. 86, 88 (1973); 29 C.F.R. 8§ 160&tnnecticut’'s cognate asdiscrimination law,
the Connecticut Fair Employment Practices @&JFEPA) similarly prohibits discrimination
based on national origior ancestrySeeConn. Gen. Stat. § 46i6(a)(1).

Plaintiff's federal and state law claims are governed alike by the famitBonnell



Douglasburdenshifting frameworkSee Kaytor v. EleBoa Corp, 609 F.3d 537, 556 (2d Cir.
2010} Craine v. Trinity Coll, 259 Conn. 625, 636—-3% 637 n.6, 791 A.2d 518 (2002).
Accordingly, at the outseplaintiff must present prima faciecase of discriminatory failurt-
promote by demonstratir{@) that he is a member of a protected class; (2) that he applied and
was qualified for an open position; (3) that he was rejected for the position; ahdt(dither
“the position remained open and the employer continued to seek applicants haviagtiféspl
gualifications,”Aulicino v. New York City Dep’t of Homeless Serv80 F.3d 73, 80 (2d Cir.
2009) (internal quotation marks and citations omitted), or the position was filled bgdsem
not a member of his protected clas#e’la Cruz v. New York City Human Res. Admin. Dap’
Soc. Servs82 F.3d 16, 20 (2d Cir. 1996&ee also McDonnell Douglas Corp. v. Greéhl U.S.
792, 802-04 (1973).

If plaintiff succeeds in making thgrima facieshowing, then “the burden shifts to the
defendant, which is required to offer a legitimate, d@triminatory rationale for its actions.”
Aulicino, 580 F.3d at 8Qinternal quotation marks and citation omittdfilefendant meets that
burden, ltimately, plaintiff in turn must prove “that the employer’s stated reason was a pretext
for discrimination,” and it is clear thhe cannot meet that burden unleeshows both that the
employer’s stated reason is untrue or incomplete, and that discriminatiomvedivaing factor
for the decision to not promote him. 42 U.S.C. § 20B@9; (m);Henry v. Wyeth Pharm., Inc.
616 F.3d 134, 157 (2d Cir. 201@ulicino, 580 F.3d at 80.

Here, plaintiff has establishedgpama faciecase under thelcDonnell Douglaged.
Defendant concedes three of the four sidmentsplaintiff is of Portuguese origin, was
qualified for promotion, and was not promotetiiftiff furtheralleges that hpersonally knows

thatnone of the individualsverpromoted to the rank agkergeanbefore plaintiff's 2010



promotion—including the lower-ranked individuals who were promoted in 2008sef
Portuguese origin or ancestry. Doc. #24-2 at 6 (Interrogatory Answer #9pvitesce, though
self-serving, is “competent” enough to supipan inference of discriminatio®eeTolan 134 S.
Ct. at 1866—68Danzer v. Norden Sys., Ind51 F.3d 50, 57 (2d Cir. 1998) (“To hold that

the nonmovans allegations of fact are (because ‘safving’) insufficient to fend off summary
judgment would be to thrust the courtatan inappropriate staganto an adjudication of the
merits,” and “[s]uch a radical change in the courts’ role would be inappropriate niot lust
discrimination contetx but everywhere.”)

As to the seconstageof theMcDonnell Douglasnalysis, defendant has articulated
non-discriminatory reasons for not promoting plaintiff to the rardeofjieant. It has adduced
substantial evidence thalaintiff had received several unfavorable PORs in the preceding 24
months that referenced his failure to follow rules and regulations, lack ofivgtiand
inattention to detailand that for these reasons Lieutenant Schirillo did rmatmenend plaintiff
for promotion.

Plaintiff's case founders on the findicDonnell Douglagprong. He is unable to show a
genuine issue of fact to suggest that defendant’s reasons are pretextual ocateacdhat
unlawful discrimination by reason of plaintiff’'s Portuguese heritage wasti@ating factor for
defendant’s failure to promote him to a sergeant position in 2009. Plaintiff contends, for
example, thaalthough he received a POR for leaving work to watch his child’s soccer game, he
hadin fact followedthe standarthformal protocolwhen leavingone’spatrol which involved
seeking permissn from the dispatch officeather than from plaintiff's immediate supervisor.
But even assuming thigeretrue, as | musbn summary judgment, it does not indicate that any

national origin prejudice was involved in either his supervisors’ decision to issu@iermRhe



promotional panel’s consideration of it.

Title VII protects against statdsased discrimination and is not otherwisa general
civility code for the American workplacé.Redd v. New York Div. of Parolg78 F.3d 166, 176
(2d Cir. 2012) (quotin@urlington Northern & Santa Fe Ry. Co. v. Whid8 U.S. 53, 68
(2006). An employer may take an adverse action against an employee “for a gand eebhad
reason, a reason based on erroneous facts, or no reason at all,” so long as ez dogdmot
act for an unlawful discriminatory reasd@ollins v. American Red Crgsgl5 F.3d 994, 1001
(7th Cir. 2013) (quoting/alarca v. City of Madison224 F.3d 727, 731 (7th Cir. 20009).
plaintiff's showing that the employer made the wrong lexyipent decision does not suffice to
survive summary judgment absent other circumstantial evidbatéhe action was motivated by
plaintiff's protected statusr evidence that the employer’s stated reason is incredible on its face.
Univ. of Texas Sw. Med. Ctr. v. NassHB3 S. Ct. 2517, 2525 (2013) (citation omittéijter v.
Cont’l Grp., Inc, 859 F.2d 1108, 1116 (2d Cir. 1988). And he has presented no such evidence
here.

It was not patently unreasonable or incredible forState Policéo have based its
decision on the aforementioned negative PORs.canl credit gaintiff's allegationthat the
State Policareated at least some other troopers more favorably than plaintiff and in a manner
thatsuggests national origin discriminatidtaintiff refers tonon-Portuguese troopers, including
Ed Olavarrio, Wilfredo Mercado, Michael Rondinone, Stephen Cebelus, and Robert Gicard, e
of whom, like plaintiff, had disciplinary issues or had received negative PORSs in the pasidut
promoted to the rank of sergeamunethelesdt is fair game for plaintiff to rely on comparator
evidencebut whether comparators are similarly situated “requires a reasonaldy clos

resemblance of the facts and circumstances of plaintiff's and compacase's.'Ruiz v. Cnty.



of Rockland 609 F.3d 486, 494 (2d Cir. 2010)nénone of these individuaisas“similarly
situated to plaintiff. First, neither Olavarrio nor Btcadowvere members of plaintiff's 2009
promotioneligible classwhich alone means that thesere not “subject to the same
performance evaluation and discipline standards’plaintiff.ld. at 493—-94quotingGraham v.
Long Island R.R 230 F.3d 34, 40 (2d Cir. 2000)). Moreover Rondinone, Cebelus, and Girard
were evaluatedbr promotionby lieutenantsother than Lieutenant Schirillo, and none received
an explicitly negative evaluatigras plaintiff did.CompareDoc. #21-6 at 1%ith Docs. #217 at
20; #21-8 at 4, 21Accordingly, their different treatmedbes not suppoglaintiff's claim.

Plaintiff's claim that defendant failed to promatey individuals of Portuguese descent
also does little to support hedlegation First, he has done nothing to show that theasa
statistically significant number of Portuguesggin candidates who were denied promotion.
Moreover, evewerifiable statistical evidenogould be “insufficient to establish which
individual defendants engaged in purposeful discrimination” because “[s]tltdisparities
may be, and often are, attributable to a subsattoirs—not to every actor who had an
opportunity to discriminate.Reynolds v. Barret685 F.3d 193, 204 (2d Cir. 2012) (citidépt
Mart Stores, Inc. v. Dukes— U.S. ——, 131 S. Ct. 2541, 2555 (2011)).

Nor can plaintiff support hiscat's paw”theorythat theState Police’slecision evenif
made withoutlearbias,wasimproperlyinfluenced by a discriminatorgupervisoy Lieutenant
Schirillo. SeeStaub v. Proctor Hosp562 U.S. 411, 131 S. Ct. 1186, 1194 (20Lagcept that
when Schirillo filed his negative evaluation, he had spent only about two months supervising
plaintiff, andthat hehad a limited basis of personal knowledge to draw from. And indeed, there
is some evidence to support plaintiff's contention that Schiritieliance on the soccer game

POR—like the panel members*may have been questionable in light of the informal protocol.
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But, for the reasons discussed above, | do not now determine whether Schirillo pregginled
the facts before him becaussee no ewdence that his decision was entirely without merit or that
he carried a bias against Portuguese troopers

It is entirely credible for Schirillplike the panemembersto have basa his evaluation
on the negative PORs. To the extent that Schirillo didmeoattionin his evaluation any positive
PORsthatplaintiff received,or gaveoutsizedweight to therecentsoccergameincidentsthere is
no indication thathese actions wet@e productof antiPortuguese prejudice. There is no
evidence that Schirillo or anyone else in Troop G held any animus toward#fpdaint
individuals of Portuguese descent. To the contrary riBohallowed plaintiff to participate in a
Portuguese culturalctivity and suggested that plaintiff take pictures of the event to submit to the
Trooper Magazine.

Nor is there any indication that Schirillo treated plaintiff differently than atbar
Portuguese troopers under his supervision. Schauduateconly oneother member of the
2009 promotioreligible class, Trooper Perillevhom he declined to recommend because of a
2004 arrest. Schirillo’s evaluation of Perillo did not mendogthingpositive that happened in
the intervening five yeardn his evaluations of both plaintiff and Perillo, Schirillo considered
each trooper’s disciplinary history and wrote: “In good conscience | cannotmesaghthat
[they] be promoted to the rank of Sergeant.” Docs. #21-6 at 12, #21-8 at 29.

Nothing plausibly suggests that either Schirillo’s evaluation or the panel’s pammoti
decision was tainted by discrimination. To the contrary, Schirillo and the pandleremlied
on several evaluations written by Hufcut, and Hufctg-w#hom plaintiff attributes no
prgudice—affirmed theaccuracyof Schirillo’s evaluation. The panel members properly relied

on Schirillo’s negative evaluation.
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CONCLUSION
In short, no genuine fact issue suggests that anti-Portuguese discriminati@n was
motivating factor indefendant’s decision not to promote plaintiff to the position of sergeant in
2009.Accordingly,]| GRANT defendant’s motion for summary judgment on all counts.
It is so ordered.

Dated at Bridgeport thi8th day ofFebruary 2015.

[sl Jeffrey AlkerMeyer
Jeffrey Alker Meyer
United States District Judge
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