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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

PHILIP GIORDANG,
Petitioner,

No. 3:11ev-9 (SRU)

V.

UNITED STATES OFAMERICA,
Respondent.

RULING ONMOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

The petitioner, Philip Giordano, seeks to vacate and correct his sentence por&8ant t
U.S.C. § 2255. Giordano is confinedraideral Correctional Institutiohucson, in Tucson,
Arizona. Giordano’s section 2225 petition, filed on January 4, 2011, raises numerous grounds
for relief, stemmingprimarily from assertions th&ndrew Bowmanhis attorney at trial and on
direct appeal, rendered constitutionally ineffective assistanddhat the sentence imposed by
the court was unconstitutionabeePet'r's Mot. to Vacate, Set Aside or Correct Sentence,
Giordano v. United Statedlo. 3:11ev-9 (SRU),ECFNo. 1. On December 2, 2011, Giordano
filed an amended petitigmaising additional grounds for relieGeePet’r's Am. Mot. to Vacate,
Giordano v. United Stateo. 3:11ev-9 (SRU), ECF No. 77/84.For the reasons discussed
below, Giordano’'section 255 petition is DENIED.

l. Background

Giordano is a former mayor of Waterbury, Connecticut. The conviction and sentence
that he challenges arose out of an unrelated investigation into potential poditicgotion in the
City of Waterburyduring his tenurasmayor. The government received repdrtsm a

confidential informant that Giordano had received cash from a reputed membeGeiibvese

LECF No. 77 is Giordano’s redacted amended motion to vacate, set asidecr lisrsentence, and ECF No. 84 is
the unredacted version filed under seal.
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La Cosa Nostra family, whose construction firm was awarded several citgasrwhile
Giordano was mayor. The confidential informant, referred to throughout this decisiGWas
1,” had, at one point, been Giordano’s chief of staff and had worked on both his mayoral
campaigns and his 2000 campaign for United States Senate. The two had a fallinghgut duri
Giordano’s Senate campaign and, depending on whether the petitioner or the governme
account is to be credited, Giordano either figdl-1 or CW-1 left his job voluntarily.

CW-1's conduct during his time on Giordano’s stgherated a fair amount of
controversy due to his management (or mismanagement) of funds and prompted amafiorestig
by the Waterbury Police, at Giordano’s request. The Waterbury Police imtestjdgiowever,
cleared CWL1 of any criminal wrongdoingThe affidavit supporting the government’s wiretap
requestelied upon information provided by CW-1, but did not mention either the potential
wrongdoing on CWE's part orCW-1's acrimonious relationship with Giordan@/illiam S.

Reiner, Jr.the FBI agent who prepared the affidavit, independently corroborated some but not
all of the information provided by CW-1.

In February 2001, the government obtaine@aparteorder fromU.S. DistrictJudge
Alan H. Nevas authorizing interception of Giordano’s phonmienicationgursuant to the
federal wiretap statute, 18 U.S.C. 88 22820 (“Title 111"). Between February and July 2001,
the government monited Giordanos city-issued cell phones, renewing its Title Il application
every thirty days and submitting periodic progress reports to the distri¢t cour

In the course aits corruptionrelated surveillangeghe government intercepted 151 calls
on Giordanas cellphones to or from Guitana Jones, then a prostitute with whom Giordano had a
longtermsexualrelationship One of those calls, placed dunly 9 2001, suggested that Jones

was bringing a ningearold girl to Giordano for sexIn another, on July 12, 2001, Giordano



asked Jones whether she would bring over the ygaeeld or another female whose age was
not discussedThe girls— referred to as V1 and V2 throughout the criminal proceedings and this
ruling — were Jones’ ningear old daughter (“V1”) andlevenyear old niecg“VvV2”) .

On the afternoon of July 12, after reviewing the contents of those calls, the gavernme
had anundercoer police officer call Giordane’cell phone and leave an anonymous, threatening
messagndicatingthat the caller kew abouiGiordano’s activities with theictims and would
reveal Giordano’s actions to the media if he continued. The next day, July 13tH2001,
government intercepted a call between Giordano and Jones in which they discusseddge mes
andwho might lave left it. During the call, Jones assured Giordano that no one knew about
Giordano’s activities with V1 and V2. She emphasized that the girls had revealedjnothi
because Jones “got them to the point where they’re scared, if they say someyhie gbiena
get in trouble.”

On July 20, 2001, the government filed a criminal complaint against Jones charging he
with violations of 18 U.S.C. 88 371 and 2425 and obtained a warrant for her airegtext
day, July 21, 2001state authorities removédl and V2from Jones’ householdJones was also
arrested that day, after investigators saw her collecting $200 in cash imoda®’'s mailbox.
Earlier that day, Jones had successfully exploited Giordano’s concern regaedamphymous
phone call by informing Giordano that the caller was a driver who knew about the abusesand w
demanding hush moneyAfter her arrest, Jones assisted the FBtg efforts taapprehend
Giordano by calling him and telling him that the driver was demanding more hush madhey, a
arranging an in person meetiag July 23, 2001.

The meeting occurred on July 23 as schedatetiGiordano gave Jones $500 in cash.

After that exchange, agerdapproached Giordano and informed him that they had evidence of his



sexual miscoduct and political corruptionOver the next severtyvo hours, Giordano
cooperated with the agents in the ongoing investigation of other targets of the corruption
investigation. Giordano was arrestexh July 26, 2001.

On September 12, 2001, a federal grand jury returned a fourde@mnindictment against
Giordano and Jones. The indictment charged Giordano with two counts of violating the civil
rights of V1 and V2 under color of law, in violation of 18 U.S.C. § 242; one count of conspiring
with Jones to transmit knowingly the names of V1 and V2 by using facilities antsroka
interstate commerogith intent to entice, encourage, offer and sobdininal sexual activity, in
violation of 18 U.S.C. 88 371 and 2425; and eleven counts of substantive violations of 18 U.S.C.
§ 2425, each alleging a particular transmission via telephone of the name of V1 ghdith V
intent to entice, encourage, offer aulicit illegal sexual activity.Jones pleaded guilty to
several counts of the indictment on September 10, 2002, and entered into a written cooperation
agreementOn January 16, 2003, the grand jury returned a superseding indicipaemst
Giordano adding four additional counts of substantive violatiossdfon2425.

Prior tohis trial, Giordano moved to dismiss thieginal indictmenin severalgrounds,
asserting(1) the counts alleging violations of 18 U.S.C. § 2425 failed to state federal offenses
because section 2425 only applies to interstate telephone calls and the caksligiwvdano
and Jones were all placed and received in Connecticut; (2) V1 and V2 did not have a federally
protected right to be free tdiggravated sexual abuse and sexual abuse,” because that right can
only exist within the special maritime and territorial jurisdiction of the United Statekere
the defendant has crossed state lines to commit such sexual abbsg]i(Bhot “act under color

of law” in allegedy committing acts that otherwiséolated 18 U.S.C. § 242; and (e charges



against himacked theconstitutionally required specificityJudge Nevas denied that motion in
its entirety United States v. Giordan@60 F. Supp. 2d 477 (D. Conn. 2002).

Giordano also moved Judge Nevas to disqualify himself from deciding a motion to
suppress the wiretap evidence, becauskgje Nevabad presided over the wiretap that Giordano
was challenging.Judge Nevas denied that motion and Giordano sought a writ of mandamus in
the Second Circuit, which denied Giordano’s mandapetision by unpublished orderSee In re
Giordang No. 02—-3095 (2d Cir. June 3, 2002). Giordano then filed a second motion for recusal,
on the grounds of bias. Judge Nevas denied that motion asSeellinited States v. Giordano
No. 3:01ler-216 (AHN), 2002 WL 32086481 (D. Conn. Nov. 14, 2002).

Finally, Giordano moved to suppress the evidence discovered as a réselvoktap
and also requestedraankshearing Judge Nevas denied both the motion to suppress and the
request for &rankshearing United States v. Giordan@59 F. Supp. 2d 146 (D. Conn. 2003).

The federal authorities had shared information regarding the alleged abxseadf V1
and V2with Connecticut state authorities. The state decided to take action and, as a result,
Giordano was facing state sexual assehdirgeconcurrently with the federal charges. Prior to
Giordano’s federal trial, his attorney attemptechegotiate global setement with state and
federal authorities Giordano did not accept the termglod settlemerandopted to go to trial.

Judge Nevas presided ov@iordands federaljury trial from March 12 tdMlarch 24,

2003. The heart of the governmentase was thatercepted phone calisdthetestimony of

Jones, V1 and V2, and, to some extent, the drivers who took Jones and thesgg(Sitmdano.

The government introduced 133 of the 151 wiretapped phone conversations between Giordano
and Jonesseveral ofwhich explicitly reference Jones “bringing” V1, V2 or both to Giordano.

The government also presented expert evidence showing that that all ofglveecallmade on



phones capable of transmitting phone signals between states and that the astesch#d in
counts four through nine of the indictment (though not the other calls) necessaalputed
through a switching center in White Plains, New York.

Jones testified that she met Giordano well before his 1995 election to the noéfyoz’s
whenGiordano was a lawyer in private practiead that she frequently had sex with Giordano
in exchange for money, which she used to support her addiction to crack cocaindestdiees
that in the summer of 2000, Giordano asked Jones to bring “yousgtgiperform sexual
services and that shreought several girls between the ages of fourteen and sixteen, including a
niece, to perform oral sex on Giordarla.November of 2000, Giordano indicated that he
wanted ., who was then only eight years diol perform oral sex on himJones testified that
sheinitially said“no,” but thatshe brought V1 to Giordano’s law offiefew days later and
instructed her to touch Giordano’s penis until he ejaculated.

Several days latedones brought both V1 and M&ho was then ten years old, to
Giordano’s law office, where Jones performed oral sex on Giordano in thepgedence.

During the next visit, V1 performed oral sex on GiordaA&er that episode, Jones testified that
the victims began to perform oral sex on Giordano with regularity, usually ata@ds law

office but occasionallglsewhere, includingeveral times in the Mayaroffice at City Hall and

in Giordano’s official city car.

Jones testified that Giordano repeatedly and consistently warnedthertell anyone
about the abuse and to make sure the girls did not say anything either. Giordaanetrewat
Jones would go to jail if anyone found out. Jones testified that Giordanepéaiedly and

consistently toldhe girls thatheyneeded to remain silent, or else they would “get in trouble”



andJones would go toijla Jones testified that sheas afraid of going to jail, so she kept quiet
and made sure the victims did as well

V1 and V2 testifiedt trial via closedcircuit television from another room, in which the
governmeris attorney and defense counsel were present. Their testimony substantially
corroborated Jonesoncerninghe nature of the acts they performed, the places they performed
the actsand the warnings thegceivedirom Jones and Giordand:he victims both testified
that theydid not tell anyone about the abussrause they fearésiordano. V2, who was twelve
at the time of the trial, testified that slas afraid “[b]ecause | ditdrknow what a mayor was
and | was afraid, because he had money and | was afraid he could have someone mitymy fa
and | was afraid he own everybodyShe“thought the Mayor could rule people, like teir
boss” andbelieved based on Jones’ and Giordano’s warnings and threats, that Giordano “would
have someone hurt my family or that either | would get in tréubshe revealed the abus¥2
testified that the abuse hurt her physicallg amotionally.

V1, who was ten at the time of the trial, testified gfa understood that the mayor’s job
was to “[p]rotect the city” and “[w]atch[ ] over us, like GodVv’1 could not remember whether
Giordano told her not to tell anyone about the abuse but testified that, like V2, shetditl not
anyone about the abubecause she featé&iordano and “thought he had power.” V1 believed
she “would get put in jail” if she told anyone and also thought her mother, Jones, would beat her.

Although Jones and the victims testified that both victims performed oral sex on
Giordano in various places, the FBI's DNA expert testified that nesthigre victims’ DNA was
found at the search soes. Additionally, the victims’ testimony contained soimconsistencies

and inaccuracies. For example, one of the victims testified that Giordano htad anahis



ankle, which was incorrect, and V2 testified that Giordano did not have any body hair, which
was also incorrect.

Giordano testified in his own defensehis trial He admitted to paying Jones for sex
beginning at some point prior to February of 1993 and to having “occasional” sexwaaitcont
with herfrom that time until his arrestAccording to Giordano, Jones sometimes brought
children, including V1 and V2, with her to the law office when she wWereto perform oral
sex on him. Giordano admitted thatdmmetimesaskedvl and V2 to come with Jones to his
office, but testified thate and Jones would leave them in a sunroom several rooms removed
from his office while Jones performed oral sex on him. Giordano testifieddtia¢luctantly
agreed” to Jonesuggestion that shgerformoral sexon him in V1 and V2'resence on a
handful of occasions, but denied having any sexual contact of any kind with either V1 or V2 or
with Jones’ 16yearold niece Giordanaestifiedthat none of the intercepted calls referencing
V1 and/or V2resulted in theinccompanyinglonesthe girls did not come to his law office at all
during the period whenidicalls were being monitored

Giordano moved for a judgment of acquittal under Rule 29 dfé¢deral Rulsof
Criminal Procedure at the close of the governrsarase in chief andgainat the close of trial
Both motions were denied. The jury convicted Giordano on all counts of the indiexoept
one of the section 242%arges. After trial, Giordano again moved for a judgmenacduittal
renewing the arguments that the district court previously had rejected. Judgeddried
Giordano’s motion.United States v. Giordan824 F. Supp. 2d 349, 352-53 (D. Conn. 2003).
On June 13, 2003udge Nevasentenced Giordano to a total of 444 months’ imprisonment.
After his conviction on the federal charges Giordano pleaddty ¢miithe state charges. He was

sentenced to eighteen years in state custody, to run conbuwéhthis federal sentence.



Giordano appealed his conviction and sergerithe Second Circuit affirmed by
published decision and unpublished ordgeeUnited States v. Giordand42 F.3d 30 (2d Cir.
2006);United States v. Giordand72 F. App’x 340 (2d Cir. 2006)The Courtheld, in relevant
part (1) Giordano’s intrastate use of a telephone satisfied the jursd@itelement of section
2425 andsecton 2425 did not exceed Congress’ authority under the Commerce Clauberé2
was sufficient evidence that Giordano acted under color of law; (3) Judge Nesyastwa
required to recuse himself from ruling on the motion to suppress evidence obtainégefrom
wiretapand did not err in denying Giordano’s motion for recusal on the ground of4)jaudge
Nevascould lawfully amend a wiretap authorization under 18 U.S.C. § 2517(5) to allow the use
of evidence of crimes not specified at 18 U.S.C. § 2516 and the government acted in good faith
and “as soon as practicable” under 8 2517(5) in requesting to amend the wiretap arditadhere
the minimization requirements of 18 U.S.C. 8§ 2518(5); (6) Judge Nevas did not err in denying
Giordano’s motion for &rankshearing, because there was insufficient evidehaethe agent
who procured the warrant did so with knowledge of or with reckless regard to thedbatbié
affidavit supporting the warran{7) Judge Nevas did not err in permitting V1 and ¥ 2dstify
remotely, via closedircuit television anexpert testimony was not required in order for Judge
Nevas to find that the victims were unable to testifgensondue to fear(8) none of the
evidentiary rulings that Giordano challenged on appeal amounted to an abuse tbujscre
including but not limited to the decision to prohibit cressimination of the victims regarding
past sexual activity under Federal Rules of Evideti® 403 and 412(b)(1); and (&g
computation of Giordano’s sentence underUinéed StateSentencing Guideling8Sentencing

Guidelines”)was not erroneous.



The Second Circuit ordered a limited remand pursuddhited States v. Crospg§97
F.3d 103 (2d Cir. 2005), for Judge Nevas to determine whether he would have imposed a
materially different sentendéthe Sentencing Guidelines had been advisory at the time
Giordano was sentenced. Giordano appealed the Second Circuit’s ruhegunited States
Supreme Court. The Supreme Court denied certiorari on February 20,@@ddano v. United
States549 U.S. 1213 (2007).

On remand, Judge Nevas held that he would not have imposed a materially different
sentencdad the Sentencing Guidelines been advisbhyited States v. Giordan®o. 3:01er-
216 AHN), 2007 WL 2261684, at *1 (D. Conn. Aug. 6, 200The Second Circuit affirmed
United States v. Giordan840 F. App’x 751 (2d Cir. 2009). The Supreme Court denied
certiorari on January 11, 201Giordano v. United State858 U.S. 1138 (2010). This timely
section 2255 petition followed.

. Standard of Review

In order to support a claim for relief under section 2255, a petitioner must dsthhtis
his “sentence was imposed in violation of the Constitution or Laws of the United.Sta8
U.S.C. § 2255. “As a general rule, ‘relief is available under § 2255 only for a constitutional
error, a lack of jurisdiction in the sentencing court, or an error of law thaitcbesa
fundamental defect which inherently results in a complete miscarriageiogjtisiNapoli v.
United States32 F.3d 31, 35 (2d Cir. 1994) (quotiH@rdy v. United State878 F.2d 94, 97 (2d
Cir. 1989)). The standard is a high oeeenconstitutionalerrorswill not beredressedhrough
a writ of habeas corpus unless they have had a “sulatantl inurious effect” tlat results in
“actual prejudicé to the petitioner.Brecht v. Abrahamso07 U.S. 619, 623 (1998nternal

citations omitted)
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A federal prisoner may not use a section 2255 petition to relitigate questionsrhat we
expressly or impliedly resolved during a direct appeal, alaannhtervening change of
controlling law, the availability of new evidence, or the need to correct aestea or prevent
manifest injusticé United States v. Beckes02 F.3d 122, 127 (2d Cir. 201@)ternal citations
omitted);see alsdJnited States v. Sani@52 F.3d 79, 83 (2d Cir. 2001)nited States v. Munpz
143 F.3d 632, 637 (2d Cir. 1998) (“A motion under § 2255 is not a substitute for an appeal.”). A
petitioneris also barredrom bringng aclaim on habeas review that was mpooperly raisd on
direct reviewunless the petitiones able to bow “cause and actual prejudicg’ “actual
innocence.” SeeBousley v. United States23 U.S. 614, 622 (1998Reed v. Farley512 U.S.
339, 354 (1994).

A petitioner mayraise a claim of ineffective assistance of counsel that was not raised
previously at trial or on appea$trickland v. Washingtod66 U.S. 668 (1984%ee also
Massaro v. United State§38 U.S. 500, 504 (20R3That does not mean, however, that every
perceived error or questionable decision by counsel entitles a petitioneeto Téleres a
“strong presumption that counsel’s conduct falls within the wide raingeasonably
professional assistanceStrickland 466 U.S. at 689The threshold for an ineffective assistance
claim is high and courts have “declined to deem counsel ineffective notwithstanding a course of
action (orinaction) that seems risky, unorthodox, or downrighadidsed.” Tippins v. Walker
77 F.3d682, 686 (2d Cir. 1996). “The question is whether an attorney’s representation amounted
to incompetence under ‘prevailing professional norms,’ not whether it deviatedhé&stm
practices or most common custonHarrington v. Richter562 U.S. 86, 88 (2011) (citing
Strickland 466 U.S. at 690).

UnderStrickland to prevail on an ineffective assistance claim, a defendant must

11



demonstrate bothl{1) thathis counsel’s performance “fell below an objective standard of
reasonableness,” and thpt“the deficient performance prejudiced the defen&trickland

466 U.S.at687-88. To satisfy the performance prong, the petitioner must show that counsel’s
performance was “outside the wide range of professionally competent assistdnat 690.

To satisfy the prejudice prong, the defendant “must show that there is a reasooladibe!ipy

that, but for counsel’s unprofessional errors, the result of the proceeding would have bee
different.” Id. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcomeld. Thus, the mere possibility that a particular deficiency might
have prejudiced the defendant does not warrant relief.

Under section 2255, a petitioner is entitled to a hearing “[u]nless the motion ardghe f
and records of the case conclusively show that the prisoner is entitled to nd &8i&f.S.C. 8§
2255(b). “Mere generalities or hearsay statements will not normally entitle the agglcan
hearing . . . .The petitioner must set forpecificfacts which he is in a position totaklish by
competent evidence.Dalli v. United States491 F.2d 758, 760-61 (2d Cir. 1974) (citations
omitted) In the absence of supporting facts, the court may resolve a petitioneestiveff
assistance of cosel claims without a hearingee id. Moreover,even where a hearing is
warranted, a full testimonial hearing may not be requifee Chang v. United Stat@%0 F.3d
79, 85 (2d Cir. 2001(citing Machibroda v. United State868 U.S. 487, 495 (1962)).

In some cases, it may be “perfectly appropriate,” “for the district coyntatoeed by
requiring that the record be expanded to include letters, documentary evidence, and, in an
appropriate case, even affidavits,” in lieu of a full-blown evidentiary hgatd. District courts
have discretion to choose such a “middle road¢ases where it will avoid or at least minimize

“delay, the needless expenditure of judicial resources, the burden on trial counsel and t
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government, and perhaps the encourageéienther prisoners to make similar baseless claims
that would have resulted from a full testimonial hearin§éee id.
1. Discussion

Giordano’s section 2255 petition enumerates nearly thirty grounds for concluding that
Andrew Bowman, his attorney at trial and on direct appeal, provided constitution&iéciive
assistance und@&trickland Giordano also claims that newly discovered evidence that he is not
the father of one of the victims likely would have produced an acquittal, thainge in the law
would have vitiated his convictions under 18 U.S.C. § 2425, and that his Fifth and Sixth
Amendment rights to a fair trial were violated in various ways. Many of Giotd&laims were
raised on direct appeal. Absent “an intervening change ofatiomg law, the availability of
new evidence, or the need to correct a clear error or prevent manifest irfjulstise,claimsre
procedurally barredBecker 502 F.3d at 127. For the reasons discussed, Giordama&ning
non-barred claims fail as ell.

A. Procedurally Barred Claims

Giordano asserts several claims in his section 2255 petition thalitigated on direct
appeal.Giordano recognizes that claims raised on direct appeal may not be relitigadeéas h
proceedings, yet attempts to al/the procedural bdry arguing thathe law has changeat the
Second Circuit wrongly decided the issues. He also contendsttbatey Bowman
“ineffectively” raisedand/orthe Second Circuit failed to “fairly considesbme otthe relevant
issues Giordano, however, fails to establish“artervening change of controlling law” or any
new evidenceand none of his claims evidencéraeed to correct a clear error or prevent

manifest injusticé Becker 502 F.3d at 127/3anin 252 F.3d at 83Munoz 143 F.3d at 637.
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1. Jurisdiction under 18 U.S.C. § 2425

Giordano was convicted of conspiring with @erto violateand of violating 18 U.S.C. §
2425, which prohibits, in relevant part, the use of facilities or means of interstateecoento
initiate the trasmission of identifying information of a minor under sixteen years old “with the
intent to entice, encourage, offer, or solicit any person to engage in any sexul factivhich
any person can be atged with a criminal offense.” Giordam@s chargeavith using acellular
phone (and Jones with using a landline) to initiate the knowing transmission of the name of
either V1 or V2 or both with the intent to solicit, entice, encourage, and offer themmageem
sexual activity Giordano challenged his convictions under section 2425 in his motion for
judgment of acquittairguing that telephones ability to cross state lines wast sufficient to
invoke federal jurisdictiomvhen the calls in question were intrastafee Giordano324 F.
Supp. 2d at 352-53Judge Nevasejected that argumeandGiordano appealed

On direct appealGiordano claimed that he did not violate section 2425, because
both he and Jones were physically located in Connecticut when all of the calls were
made; thus their tgbdhones were not “facilities or means of interstate . . . commerce.”
See Giordanp442 F.3d at 38. In the alternative,drgued that if section 2425 reaches
intrastate telephone calls, then the statute is unconstitutional, becauses€ tak the
powe to regulate “intrastate calls” under the Commerce Clalgs€citing Jones v.
United States529 U.S. 848 (2000)nited States v. Morrisqrb29 U.S. 598 (2000);
United States v. Lopegl4 U.S. 549 (1995)).

The Second Circuit rejected both arguments, holdinag sectior2425
unambiguously reaches the intrastate use of a telephone and that Congress dictdot exce

its Commerce Clause powers in enacting section 2&R%t 4042. The intrastate use of
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a telephone to transmit the name of a minor involves the use of a “facility or neéans”
interstate commercégcause the national telephone network is a “facility of interstate . . .
commerce.”ld. at 3340 (internalcitations omiteéd). Moreover;Congress is

empowered to regulate and protect the instrumentalities of interstate camorerc

persons or things in interstate commerce, even though the threat may come only from
intrastate activities.”ld. at 41 (citingLopez 514 U.S. at 558-59)Lopez Morrison and
Jonesnvolved statutes fallingvithin a different caggory of Commerce Clause power,

and thus had no bearing on the constitutionality of section 2425.

Having litigated and lost his challenges to the proper interpretation and
constitutionality of section 2425 on direct appeal, Giordano is barred from raisggg tho
claims againn section 2255 petition. Giordano attempts to avoid the procedural bar,
however, by assertinpat Judge Nevas’ decision is no longer gooditalight of the
Tenth Circuit’s decision itUnited States v. Schaef&01 F.3d 1197 (10th Cir. 2007),
overruled in substantial part by United States v. St@72 F.3d 891 (10th Cir. 2012).
Giordano claims that he failed to raise this argument on dipgstal because the Tenth
Circuit’s decision was rendered several years after his conviction.

Giordano’s agument is wholly without meritSchaefeinvolved a different
statute-18 U.S.C. § 2252(a)and different statutory languageMoreover a Tenth
Circuit decision is not an intervening change of law binding on Judges in this district, and
a Tenth Circuit decision that largely has been overruled has little persudsiee va

whatsoever.The law in this Circuit is cleaand Giordano is not entitled to relief.

2 The issue irBchaefewas whether the mere connection to the Internet established the jusisalictexus under
section 2252(a). The Tenth Circuit held that it did not, because fjt}ne language of 88§ 2252(a)(2) and (a)(4)(B)
speaks of movement in commerce, and giving the words used their gnai@aning this signifies a movement
between statesSchaefer501 F.3dat 1201 (internal citatins and quotation marks omitjed
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2. “Color of Law under 18 U.S.C. § 242

Giordano wasisoconvicted of two counts of violating 18 U.S.C. § 242, which “mak[es]
it criminal to act (1) ‘willfully’ and (2) under color of law (3) to deprive agmer ofrights
protected by the Constitution or laws of the United Statelnited States v. Giordand42 F.3d
30, 42-47 (2006). The first count charged Giordano with depriving V1 hatioot yet attained
twelveyearsof age, of her Fourteenth Amendment rigghbe free from sexual abuse by
touching her genitals and breasts and by coercing and forcing her to engaltaianand genital
contact with him. The second count charged the same with respect to V2.

Giordano challenged his convictions under section 242 on direct appeal, arguing
primarily that there was insufficient evidence that he had acted under “€¢dov.0 He
emphasized that the evidence at trial demonstrated that Jones was a drughaddigaged in
prostitution in order to support her drug habit and that Jones brought the girls to Giordano for the
same reason. Thus, even if the government adequately proved that Giordano hadst&atal ¢
with the victims, no rational trier of fact could have concluded tlresgekual contact was made
possible only because Giordano was cloaked with the authority of the office of Mzger.
DefendantAppellant’s Reply Br.United States v. Giordan®o. 03-1394, 2004 WL 5151463
(Sept. 2004). The Second Circuit rejected that argument, holding that Giordano’s undegstandi
of the law was incorrect and the facts supported his convic@ordang 442 F.3d at 42.

Giordano’s section 2255 petiti@gain contendthat there was insufficient evidenitet
he acted “under color of lawi’e,, that if the sexual abuse occurriéadvas“made possible only
because [he was] cloakeadth the aithority of state law.”Am. Mot. to Vacateat 67, 22, 26
(citing United States v. ClassiB813 U.S. 299, 325-26 (1941Petr's Mot. for Evidentiary Hr'g

at 2 Giordano v. United StatefNo. 3:11ev-9 (SRU), ECF No. 171sém@. The thrust of
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Giordano’sreasoningonce again, is that if any abuse occurred, it did not occur solely due to his
status as the mayor, because Jones was largely if not completely resdonsioteng the
victims to engage in sexual contact with Giordambe “but for” causation required I§jlassic
wasthereforeabsentand his convictiongesulted in a “fundamental miscarriage of justice
Am. Mot. to Vacate a26.

Giordano’s section 2255 petition also asseldsns ofineffective assistance of counsel
arising from or related tawhether he actednder “color of law’ Specifically,Giordano
contendghatAttorney Bowmarwas ineffective far(1) failing to interviewJones’ 16yearold
niece— referred to in this ruling as “RM” andfailing to procurerelevant Department of
Children and Familie€'DCF”) records both of which would have demonstrated that Jones
repeatedly subjected minor females in her family to sexual exploitatietuimifor money to
support her drug habit; arfd) failing to object to the exclusion of the word “only” in theyju
instructions, which was plain errdr.

As Giordano acknowledges, the Second Cirsgitarely addressédis “color of law”
argumenton direct appeal anm@éjectechis interpretation o€Classic Giordang 442 F.3d at 42.
The Second Circuleterminedhatthe meaning of the phrase “under color of law” in section
242 was “more expansive” than Giordano maintained.Classiccovers a broad range of
conduct; it is not necessary for the crime to occur in the course of officiaebaor tdoe
connected with the perpetrator’s officiel. at 4243. Moreover, contrary to Giordano’s

assertionstheword “only” in that decisionefers to the perpetratsrmisuse of power, not his

3 Giordanofurther claimsthat defense counsel wmeffective forfailing to challenge the govement’s evidence
concerning his use of the trappings of his officecifically his police badgeto procure sex. As the government
points out, however, Giordano himself challenged the governmaritience in his own testimony lagserting that
he neve used or carried his badgend his counsel challenged the government witnesses’ assertioastmtrary.
SeeGov't Resp. to Am. Mot. to Vacaed 89-90, Giordano v. United Statedlo. 3:11cv-9 (SRU), ECF No. 130
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access to the victimSee id An official acs under color ofdw “when[his] misuse of official
power made the commission of a constitutional wrong possible, even though the official
committed abusive acts for personal reasons far removed from the scope ofdiffiesl’ Id.

at 44. Applyinghatstandard, the Second Circuit concluded thatthéence at trial “was more
than sufficient to allow a rational trier of fact to find fleelor of law] element satisfied beyond a
reasonable doubt.Td. at 4246.

Giordano citedJnited States v. Davig17 U.S. 333 (1974), for the proposition thatdy
review the Second Circuit’s ruling in habeas proceedibgsis however, does not grant
district courts license teview an appellate court decisionthe absence of an intervening
change of law. Although Giordano’s arguments with respect to t@dr of law’ requirement
were adopted by thdissent in the Second Circuit, | am bound by the majority opinion.
Giordano may disagree with the Second Circuit’s interpretation of the law, bugdenfs no
facts or circumstancesdicating that @fundamental miscarriage of justiceccurred.His
challenge to the “color of law” element of section 242 is procedurally barred aradh@aais not
entitled to relief inthatregard.

The Second Circuit’s interpretation of thalor of law” element of section 2481so
prevents Giordano from prevailing dmerelatedclaims ofineffective assistanaaf counsel.
With respect to the jury instructions, the language of the relevant instruantimiy tracked
Classig stating: “Misconduct made possible because the public official is clothed with the
authority of the law is action ‘under color of law.” Gov’'t Resp. to Am. Mot. to Vaati€1,

Giordano v. United Statedlo. 3:11ev-9 (SRU), ECF No. 13(citing Jury hstructions at 32).

* The issue iDaviswas whether matters reviewed on direct appeal may be revisited in habeas pgscié ¢k
intervening change in law relates to the “laws of the United Statéwrriitan the Constitution. The Supreme Court
held that changes in both constitutional and statutory law are reviewablectiva 2255 petition.Davis 417 U.S.

at 34446.
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“Only” is the sole missingvord. SeeClassic 313 U.S. at 326. Giordano perceives that
omission as potentially dispositivaiguingit diminishes the strict “bufor” causation called for
in Classic

Thefailure to object to a jury struction generally does not constitute “unreasonably
deficient performance” und@&tricklandunless “the trial court’s instruction contained ‘clear and
previously identified errors.’Aparicio v. Artuz 269 F.3d 78, 99 (2d Cir. 2001) (citiBjpomer
v. United States162 F.3d 187, 193 (2d Cir. 1998)]n order to show prejudice of the
magnitude needed to support a claim of ineffective assistance of counsel,” baskdune to
object to a jury instruction, a defendant must demonsteatedsonable pbability that but for
the failures to object, the jury would not have convicted him on some count on which it found
him guilty.” Bennett663 F.3d at 88.

Giordano points to no authority indicating that the exclusion of the word “only” from jury
instructions on “color of law” renders the instructions erronedies has therefore failed to
demonstrate that any such error Welsar and previously identifietiso as to rendetefense
counsel’s failure to object unreasonabl®egardlessGiordano cannot demonstrate prejudice.
The Second Circuit rejectdts interpretation o€lassicand concluded that the evidence was
more than sufficient for the jury to conclude ttia abuse was “made possible only because
[Giordano was] clothed with the authoritysihte law.” Giordanqg 442 F.3d at 47irfternal
citations and quotation marks omitted). Thus, ab/éme omission of the word “onlyias
erroneous, Giordano cannot demonstrate that its inclusion would have been reasonalbdy likely

produce an acquittalSeeBennett 663 F.3d at 88.

® It is not at all clear that exclusion of the word “only” even could have alteeetheaning of the instructions in a
manner that might have misled the jury. The word “because” conveys aapssetment and the remainder of the
instruction on “color of law” explains that a person “does not act undiar ‘oblaw’ when he acts solely within the
ambit of his personal pursuits and there is no real nexus betweerighdatd’s official duties and the conduct
which gave rise to the alleged violations.” Gov't Resp. at 101.
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Giordano has likewistiled toshowthat Attorney Bowmarwas constitutionally
ineffective forfailing to interviewRM or, to the extent the defendant did not already possess the
relevant files, tabtainDCF recordselated to RM First, it is difficult tograsphow counsel
might have been ineffective for failing psocure information about RM when RM was another
underage individualith whomGiordano allegedly had sexual relatioMghatever the extent of
her knowledge about Jones’ behavior and/or the victims’ background, Giordano cannot possibly
have contemplatechlling RM as a witness at triahn attorney indefense counseljgosition
would have wanted to do everything in his power to keep out as much evidence about RM as
possible.If Bowmanhad attempted to rebut the “color of law” element using RM, the results
almost certainly wouldhave been devastating for Giordano.

Second, in light of the Second Circuit’s interpretatiothef‘color of law” elementany
additional information contained in RM’s DCF records wouldhreote alteredhe outcomef
the caseThe DCF records may indicate, as Giordano asserts]dhas “groomed” RMor sex
by taking her to watchnd laterequiringRM to perform sexual actserself. Am. Mot. to
Vacate ab-7. The records also may indicate that Jones threatened RM to prevent her from
telling anyoneabout those activitiedd. That information, howevedoes not exculpate
Giordano.

Jonegeadilyadmitted that she prosiied the victims and RM because she needed
money for drugs.Giordang 442 F.3dat 45n.20. She also acknowledged her role in bringing
the victims to Giordano and ensuring that they kept quektat 3536 n.2. Yet, Jones also
testified that she did whatever Giordano asked and ensured that the girls dikl lascaase
Giordano was the mayor and she feared the consequences if she ditl Adte victims

submitted to the abuse and kept quiet abcaectiusehteyfeared both Jones and Giordarad.
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at45-46. Crucially, theyestified that theyeared and obeyed Giordabhecausée was the
mayor andhey believed that he had the power to harm them and their fam@ies.id.

The Second Circuit recognizéat Jones played a significant role in facilitating the
abuseandacknowledgedhat inother circumstances, Jones might have shouldered primary
responsibility. See idat 45 n.20The “color of law” requiremenhoweverjs concerned with
whether thalefendant “employs the authority of the statéhe commission of the crinfenot
with whether the same crime could hdee=n committed by an individual not cloaked with state
authority. Id. at 46 (citingUnited States v. Walsth94 F.3d 37, 41 (2d Cir. 1999)). The Second
Circuit affirmed Giordano’s convictions, notwithstanding Jones’ behavior and admitted role in
the abuse, becautieere was sufficient evidence that the “misusebfdano’$ official power
made the commission of a constitutional wrong possildik.at 44.Thus, DCF files showing
that Jones brought RM to other men would not undermine the conclusion that Giordano acted
under color of law in sexually abusing V1 and V2.

3. Evidence of the Victims’ Prior Sexual Activity unéere 412

Giordanonextargues that Bowman was ineffective for failing to raise the constitutional
due process violation caused by the disparate applicatidnle$412 and 404(bdf the Federal
Rules of Evidence. Giordano contends that the government was ufgamyitted to present
copious extraneous evidence regarding the petitioner’'s penchant for women,” whide he w
denied the opportunity to present evidence of V1 and V2’'s prior sexual abtiG@tgrdano’s

brief also indicates that Bowman was ineffectioeféiling to obtain DCF records for V1 and V2

® Giordano also claims that counsel was ineffective for failing to stguimiting instruction or tappeal the
admission of evidence relating @ordano’s “penchant for woménAm. Mot. to Vacate at 22. The record
establishes that Attorney Bowman did appeal the admission of evidence tel&ieddano’s extramarital affairs.
Gov't Resp. at 20 (citing Def.’App. Br.at96-104, United States.vGiordanqg 172 F. App'x 340 (2d Cir. 2006)).
The Second Circuit affirmed, dismissing all but two of Giordanballenges to Judge Nevas’ evidentiary rulings
out of hand.Giordanqg 172 F. App’x at 34314,
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thatwould have demonstrated that the victims had previous sexual experience and knowledge of
sexual terms, among other things.

Under Rule 412(agvidence offered to prove that a victim engaged in cteenal
behavior anetvidence offered tprove a victims sexual predispositicare generally
inadmissible in a civil or criminal proceeding alleging sexual misconduct. As n¢levthis
case, Rule 412(b)(1)(C) provides an exception for “evidence whose exclusion woulel tielat
defendant’s constitutional rights.” At trial, defense couatieinpted to introduce evidence of
an alternative source of V1 and V2’s sexual knowledge and Judge Nevas denied admission of
that evidence.The Second Circuit affirmedn direct appeal, noting that the source of V1 and
V2’'s knowledge of sexual terms was not at issue in the cagsedanqg 172 F. App’x at 344.
Thus, Giordano is proceduralbarred from relitigating thissue in his section 2255 petition.

To theextent that the claims in his section 2255 petition are broader than the victims’
“knowledge of sexual ternisGiordanopresents no evidence thas constitutional rights put
on a defense and confront witnesaese violated United States v. Alvargklo. 13-4259, 2015
WL 424326, at *2 (2d Cir. Feb. 3, 2015) (citinglmes v. South Carolin®47 U.S. 319, 324,
(2006);Davis v. Alaska415 U.S. 308, 309 (1974)). Whether or not the victims engaged in other
sexual activity has no bearing on whether dr@mrdano committed the crimes alleged. This is
not a case where the victims were raped and the defemdatshow that there was an
alternativesource of semen or injury in order to put on a defeBeefFed. R. Evid.
412(b)(1)(A). Evidence of V1 and V2's “sexual proclivity” falls squarelyhmtRule 412(a)’'s
prohibition and excluding that evidence did not violate Giordano’s constitutional rights.

4. Recusal of Judge Nevas

Giordano’s moved Judge Nevas to recuse himself from deciding the defendardis moti
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to suppress evidence obtained from the Title 11l wiretap, because Judge Né&vazedtand
monitored the wiretap. Judge Nevas denied that motion and the Second Circuidaffirme
Giordano also unsuccessfully moved for recusal of Judge Nevas on the groundsekbias,
Giordang 2002 WL 32086481at *3-4, and theéSecond Circuit affirmed that decision as well
seeGiordang 172 F. App’x at 345.

In his section 2255 petition, Giordano contends Alteiirney Bowmarfailed to
adequately prepare, amand brief théirst motion for recusal and failed to effectivglyesent
critical argumentdefore the Second Circuit. Specifically, Giordano argueBihatmanfailed
to raise “the most basic argument, that Judge Nevas was barred by Cano(A3(clthe Code
of Judicial Conduct [from] presiding over a Motion to Dismiss that was based on Judge Neva
initial monitoring.” Am. Mot. to Vacatat11.

Whether or noBowmanought to haveaddresse€anon 3(c)(1)(A), there is no prejudice
because Giordar@argument is foreclosed by the Second Circuit’s ruling on his direct appeal.
The Second Circuit, whose Judges are thoroughly aware of the Code of Judicial Comdluct, he
that “[tlhe authorization of a wiretap under Title 11l does residence the degrexd favoritism
or antagonism required’ to necessitate recusal under § 455(a) from ruling on thalkakiyisf
the resulting evidence.Giordang 442 F.3d at 48 (quotingteky v. United State$10 U.S.

540, 555 (1994)). The Court squarely confrontdxther Judge Nevas was required to recuse
himself from ruling on the motion and held that he was not. Thus, Giordano cannot prevail on an
ineffective assistance of counsel claim in tiegfard.

Giordano’s section 2255 petition also claims that Judgadeas biased against him
and demonstrated that bias at trial by telling Giordano that he woptise a harskentencéf

Giordanotestified on s own behalf. GiordanassertshatBowmanwas ineffective for failing
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to object to or otherwise effectiyethallenge Judge Nevas’ bias. Itis true that Judge Nevas
warned Giordano that there might be consequences under thadneatory Sentencing
Guidelines if he testified on his own behalf and was found guilty, but nothing in the record
supports Giordaneg'assertion that Judge Nevas threatened him with a harsh s€n®eeErial
Tr. at1643-44 United States v. Giordan®:01¢r-00216 (AHN). To the extent that Giordaso
section 2255 petition revives hosiginal claims ofbias, his aguments are procedurally barred
See Giordanpl72 F. App’x at 345.

5. Interviews with Child Witnesses a@itbsed Circuit Testimony of Child Witnesses

Giordano taimsthat defense counsel failed to adequately prepare, argue, and brief an
Objection to the Government’s Motion for Order Allowing Child Witnesses tofydstiClosed
Circuit Television and failed to “effectively” raiseatissue before the Second Circuit. He
asserts the same with respect to a Motion to Prohibit Unmonitored Interviehes Aiféged
Child Victims in the Absence of a Court Monitor and in the Absence of the Defendant’seCouns
or Representative. Am. Mot. to Vacatel@t18. The Second Circuit addressedissaes
together ordirectappeal. SeeGiordanqg 172 F. App’x at 343.

Judge Nevas allowedl and V2 to testify remotely under 18 U.S.C. § 3509, which
permitsan allegecthild victim to testify via tweway closed circuit television, inter alia,sheis
unable to testify in court due to fear. Giordamgueghat allowing the victims to testify by
closedcircuit television was m@judicial, because ihdicated that Giordancausedhem
“trauma” which necessarily impl@thathe wasguilty. Am. Mot. to Vacate at7. On appeal,

however, the Second Circuitldehat the district court’s factual findings satisfied the

" Giordano appealed his ultimate sentence as “substantively unreasonai#eSedond Circuit affirmed his 444
month sentence, noting that it was “at the upper end of the range of reasesalfbr these offenses,” but that
Judge Nevas did not exceed that ranGerdang 340 F. Appx at 753. Thdact that Judge Nevas imposed a
“substantively reasonable” sentence also undercuts Giordano’s clainas of bi
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requirements oMaryland v. Craig 497 U.S. 836 (1990the seminal case on the issue.
Giordang 172 F. App’x at 343. Giordano is therefore barred from challenging the propriety of
the victims’closed circuit testimony on habeas review.

Giordands claimregarding the prédal interviews of the victimslsolacks merit,
becausehte government’s ability to interview the victims without iadependent monitasr
defense counsel preseahtl not impgedeGiordano’sability to present a defens&enerally
speaking, a defendamtay not access any statements or reports made by government witnesses
until the witness has testified on direct examination in the trial of the &e=48 U.S.C. §
3500(a);see alsdJnited States v. Coppa67 F.3d 132, 146 (2d Cir. 2001j.therefore follows
that a defendant has no right to have counsel present in interviews of governmesewitmes
otherwise dictate the terms of the intervieWhe Second Circuit conseted and rejected
Giordano’s arguments on appeal, holding that neither Giordano’s Fifth Amendmeno régfatir
trial nor his Sixth Amendment right to confront witnesses was viola&drdang 172 F. App’x
at 343 n.4. Giordano “was permitted to and elicit from the child victims on cross
examination the fact that they had previously met with the government’s ateordeyere

familiar with the questions they would be asked at tritd. That was sufficien?. See id.

8 Giordano’s section 2255 petition also claims thadge Nevas prohibited defense counsel firderviewing the
child victims. The governmeutisputes that contentiaand Giordan@ppears to abandoniiit his reply brief. See
Gov't Resp. at 67Pet'r's Replyat 20, Giordano v. United Statedlo. 3:1tcv-9 (SRU) ECF No. 147 The reply
brief agues instead that, assuming defense counsel hadbithig to do sojt is “unfathomable” thahedid not
interview the girls in advance of the triafhat failure, combined with the lack of access to the DCF records,
ensured that Giordano was not fully apprised of the allegations atwheei against i until trial. Frankly, that
claim is preposterous. Giordano was fully aware of the nature of theestarg the bulk of the evidence against
him. He might not have believed that the girls would go through with tesgjfiput that does not mean thatdid
not know what they might sayAs the Second Circuit noted, Giordano had the opportunity to-es@saine the
victimsregarding tle fact that they had previously met with the government's attamewere familiar with the
guestions they would bela] at trial See Giordanpl72 F. App’x at 343 A. Defense counsel also highlighted
inconsistencies in the girls’ testimony on cresamination and in his closing argumeBeeGov't Resp. at 85
(citing Trial Tr. at 2056, 2059). Even if Giordano feasibly could hiatexviewed the victims before the trial, he
was not prejudiced by his counsel’s failure to do so because counsglaatioivhat the victims might say and
effectivdy highlighted the weaknesses of their testimony at Giordanols tria
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6. Sentencing anBesentencing

Finally, Giordano alleges thdefense couns@las constitutionally ineffective for failing
to prepare an ashuate sentencing memorandum or objections to the PSR and for failing to
“effectively raise"thoseissues at sentencing. Giordano also alleges tmainsel failed to
adequately prepare for Giordano’s resentencing afteCtbsbyremand, whicltaused Judge
Nevas to “rubbestamp” Giordano’s original 444-month sentence, in violatioNei§on v.
United States555 U.S. 350 (2009Kimbrough v. United State552 U.S. 85 (2007), arRita v.
United Statesb51 U.S. 338 (2007).

Attorney Bowman raised numerous objections to the PSR and strongly advocated for a
downward departure from the Sentencing Guidelines, both in the defendant’s sgntenci
memorandunand at sentencingSeeGov't Respat90-91 (citing Def.’s Sent. Menat 1-16,
United State v. Giordan@®:01¢r-216 (SRU), ECF No. 247 He also vigorouslghallenged
Giordano’s 444-month sentence on direct appeal, raising “a host of challenges to the
computation of his sentence under the Sentencing GuideliG@srtdang 172 F. App’x at 344.
Giordano’s section 2255 petition states that Bowman failedéguately prepare a sentencing
memorandum, adequately object to the PSR, or effectively appeal, but it doesasinigle
objection that Bowman should have but failed to rarsa singleground for downward
departure that was omittedh the absence of any suppfwot claims ofineffectiveassistance
Giordaro’s sentencingelated claims are procedurally barred, becaustamnsively challenge
his sentence on direct appeal.

Although the Second Circuit affirmésiordano’s sentencé& remanded undezrosby
for a determination whether Judge Nevas would have imposed a materially ddfsmterice

had the Sentencing Guidelines been advisory. Judge Nevas answered that quéstion in t
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negative, but contrary to Giordano’s assertions, his ruling on remasndtardly a “rubber

stamp.” Judge Nevassued awritten decision listing the reasons that he would not have
imposed a materially different sentence under an advisory Guidelinesweregudge Nevas

noted that although theentencing Guidelines were manary at the time of Giordano’s
sentencinghe was not bound by the guidelines due to the government’s U.S. Sentencing
Guidelines Manual 8§ 5K1.1 motiorJnited States v. Giordan®No. CRIM. 3:01CR216AHN,

2007 WL 2261684, at *2 (D. Conn. Aug. 6, 200ff,d sub nom. United States v. Giordadd0

F. App’x 751 (2d Cir. 2009). Thubke had “effectively treated the Guidelines as advisory”
determining Giordano’s original senterar@d imposed a sentence that was “considerably below
the otherwise themandabry applicable Guidelines range of life imprisonmeritl’

Judge Nevas nevertheless proceeded to conduct an analysis of the redterest
determine whether a different sentence was warramtddr an advisory Guidelinesgime He
considered the section 3553(a) factors,3batencingsuidelines, the PSR and other relevant
portions of the recor@nd thearguments of counsel. After examining that information, Judge
Nevasconcluded that Giordano’s sentence “was and still remains just, reasonabléffiaraht
but not greater than necessariyd’ at 3. The Second Circuit affirmed, holding that Judge Nevas
considered all of the relevant factors and that Giordano’s thawen year sentence was not
substantively unreasonableUnited States v. Giordan840 F. App’x 751, 753 (2d Cir. 2009).

Id. Havinglitigated and losbn direct appeal, Giordano cannot challenge the reasonableness of

his sentence on habeas revidig., Becker 502 F.3d at 127.

° The Second Circuit disagreed wifludge Nevas’s conclusion that Giordano’s arguments at resentenahgd
circumstances different than those tbxgitsted at the time of sentenginSee idThat error was harmless, however,
becaus¢he government'section 5K1.Imotion effectively rendered ti&entencingsuidelines advisory at the time
of Giordano’s original sentencingsiordang 340 F. App’xat 753. Thusjudge Nevas was nevearred from
considering various mitigating factors due to tien-mandatory nature of the Sentencing Guidelines and
considered all of the relevant argumerige id at 75354.
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B. Ineffective Assistance of Counsel Claims

Giordano retained Attorney Bowman in late July 2001 and Bowman represented
Giordano on both his federal and state charges through his federal trial, and on &is feder
charges through resentencing on@resbyremand.Bowman is an extremely experienced
criminal defense lawyer with over four decades of experience. He served as an Assigtdnt Un
States Attorney ands theFederal Defender for the District of Connecticut before entering
private practice.

Although neither an attorney’s level of expertise nor the amount of time ang eperg
on a case is sufficient to insuldt&t attorneyrom a claim of ineffective assistance of counsel, it
is apparent that Bowmaably represente@iordano. Bowmanspent nearly 1,000 hours on
Giordano’s case, not including the direct appeal and petition for certiorari. Actions taken on
Giordano’s behalf prior to the trial include: (1) attackihg validity of the indictmenbon both
legal and factual grounds; (2) moving to suppress evidence disdoag a result of the wiretaps;
(3) twice moving for recusal of Judge Nevas and appealing Nelgges’ first denial of recusal,
and(4) challenging the denial of bail. During the trial,ttvece moved for acquittadn
Giordano’s behalf, at the end of the government’s case in chiefgaidat the close of the
evidence andrenewed those motioradter Giordanbconviction. Finally, as discussed above,
Bowmanappealed Giatano’s conviction and sentence on numerous groamdsttacked
Giordano’s sentencaggainon Crosbyremand.

“[Clounsel is strongly presumed to have rendered adequate assistancadanallm
significant decisions in the exercise of reasonable professional judgn&ntkland 466 U.S.
at 690;see also, e.g., Mills v. Scull§26 F.2d 1192, 1197 (2d Cir. 1987) (same). The habeas

court must independently review the evidenGeymelman v. Morrisod77 U.S. 365, 378
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(1986); however, “[jJudicial scrutiny of counsel's performance must be highly deie
Strickland 466 U.S. at 690.

“In evaluating the performance prong of an ineffective assistance claim sjcodamot
view the challenged conduct through the ‘distorting’ lens of hindsight but ‘from cainsel’
perspective at the time.’United States v. GaskiB64 F.3d 438, 469 (2d Cir. 2004) (citing
Strickland 466 U.S. at 689)Although ineffective assistance claims “invoke critical
constitutional principles and are to be taken very seriously,” they are “quatetb# law’s
equivalent of ‘buyer’s remorse’ or ‘Monday morning gegbacking.” Yick Man Mui v. United
States614 F.3d 50, 57 (2d Cir. 2010l is all too tempting for a defendant to “secamekss
counsel’s assistance after conviction or adverse sentence,” but the mere thet dedendant
was convicted does not indicate that counsel’s performance was objectivelyonat#as
United States v. Simmqré23 F.2d 934, 95&(¢ Cir.1991).

Much of Giordano’s section 2255 petition amounts to “Monday morning
guarterbacking,” criticizing aspects of Attorney Bowman'’s strategitiere sound and often
superior to angonceivablealternatives- yetdid not yield the results that Gi@adodesired See
Yick Man Muj 614 F.3d at 571t is unsurprising that Giordano would feel aggrieved by
counsel’s strategy, considerititat, n large part, it proved unsuccessful. Yet, “that alone is
insufficient to establish his attorney’s ineffectivenesSiinmons923 F.2d at 956.

Viewed in its totality, Bowman'’s performanta exceeded “objectively reasondble
representationSee e.g., Solomon v. Comm’r of Correctional Serv86 F. Supp. 218, 226
(E.D.N.Y. 1992). Moreovegenerally speakingsiordano cannot demonstrate prejudice,
because the information revealbdough the wiretaps, combined with the testimony of Jones

andthe victims,provided overwhelming evidence of Giordangtslt. Simmons923 F.2d at
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956 (denying ineffective assistance of counsel claim because, due to “pletboidenice”
against defendant, there was “little reason to believe that alternativeetounsd have fared
any better”) United States v. O'Neil 18 F.3d 65, 73 (2d Cir. 1997) (“In the face of the
overwhelming evidence against him, [the defendant] cannot show that there snaléas
probability that, but for the alleged trial errors, the outcome of the trial woutsllieen
different.”). Nevertheless, Giordana’emainingclaims of ineffective assistanoé counsehre
addressebelow.

1. Failure to FileMotions in Limine

Defense counsel’'s decisions regarding whattpaé motions to file are matters of
strategy that courts are generally reluctant to scrutinize on habeas r&aeaskin 364 F.3d
at 468. Giordano nevertheless claims that Attorney Bowman was constisliy ineffective for
failing to file several motions in limine.

Giordandfirst asserts that Bowman was ineffectiadailing to file a motion in limine to
preclude the admission of Jones’ guilty plea and convietiwhwasfurther derelict” in
emphaizing her guilty pleand conviction during his cross-examination of Jones. Am. Mot. to
Vacate af7-8. According to Giordano, admission of Jones’ guilty plea and conviction was
“highly prejudicial,” becauseén an alleged conspiracy involving tvparticipants, the guilt of one
appeas to be “irrefutable evidence of the conspiracy itself,” and a limiting instructoitd not
(and did not) ounter the prejudicial effect of such testimong.

A motion in limine seeking to preclude admission of Jones’ guilty plea and conviction
almost certainly would have been futile. Though “it is impermissible for aqrtmseo suggest
to a jury that the conviction of a testifying-conspirator is evidence that a defendant on trial is

guilty . . . the government [may] elicit, for proper purposes and in a proper mamner, a
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accomplice witness' testimony regarding his convictidddited States v. Loui814 F.2d 852,
856 (2d Cir. 1987) (internal citations dted). “Proper purposes include disclosure of matters
damaging to the credibility of a witness and contradiction of any inferentceéhgovernment is
concealing a witness' biasltl. Furthermore, the government may question a co-conspirator
witnessabout a guilty plea if it is used to “support the reasonableness of the witneagccla
first hand knowledge.’United States v. Halber640 F.2d 1000, 1005 (9th Cir. 1981). So long
as the questioning is limited in scope and the@aspirator’s guiltyplea is not used as
substantive evidence of defendant’s guilt, the testimony is admistibles, 814 F.2d at 856.

The admission of Jones’ conviction, which resulted from her guilty plasysed for a
proper purpose. First, it provided backgrounainfation regarding Jones’ firsand
knowledge of Giordano’s illegal conduct. Second, it served to dampen Bowman&ttietept
to challenge Jones’ testimony as biased in favor of the government. Both giuhesses are
proper and Giordano does not point to any instance where the government attemptedto sugge
that Jones’ guilty plea could be used as substantive evidence of Giordano’s guoltdidgly,
Bowman was not ineffective for failing to move to preclude the testimony besacise&n
attemptwould have been futile.

Even if Bowman could have succeeded on a motion to preclude Jones’ testimony about
her prior conviction, he was not required to bring the motion. Bowman'’s decision to emphasize
Jones’ plea and conviction on crassamination wastrategicallysound especially because she
was a cooperating witnesSeeUnited States v. Luciand58 F.3d 655, 66(2d Cir. 1998)(“It is
good practice for defense counsel to inquire into a witness's bias or motivefymtestioss-
examination; such inquiries do not support a finding of prejudice (Btdekland”). Moreover,

any potential for prejudice, confusion of the issoemisleading the jury was adequately cured
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by Judge Nevas’ instructions to the jury‘toaw no conclusions or inferences of any kind”
about Giordano’s guilt from the fact that Jones pled guilty to similar chacgest tise Jones’
guilty plea as “evidece againsbr unfavorable to the defendant” and to examine Jones’
testimony critically, because as a cooperating witness she had a motive ydaksiy. See
Fed. R. Evid. 105 (“If the court admits evidence that is admissible . . . for a purpose — but not . . .
for another purpose — the court, on timely request, must restrict the evidence to itsgoppe

and instruct the jury accordingly.”).

Giordano next asserts that Attorney Bowman ought to havesfitadtion in limine to
preclude reference tus cooperation with the FBI's corruption investigation and the anticipated
consideration of that cooperationsaintencing. Am. Mot. to Vacate a8. He argues that
admission osuchinformation allowed the jury to view his conviction as “inevitabl&d’ Yet,
Giordano provides no grounds for excluding televant informatiorand, more importantly, no
explanatiorfor why it would have made his convictiappearinevitable.” Law-abiding
citizens regularly cooperate with authorities and the substance of the ititormavided by
Giordano had no bearing whatsoever on the charges of sexual &outbermore, it is possible
that Bowman wanted the jury to know about Giordano’s cooperation. After all, the judy coul
have viewed Giordano’s cooperation with the government in a positive light. The notion tha
Giordano was helping the government investigate public corruption might givettiagur
impression that Giordano was not the monster that the government was portraytodobi

Finally, thejury was capable of comprehending that Giordano’s cooperation might play a
role at sentencing in the event of his conviction, without transforthatgossibility intoan
“inevitable” guilty verdict. It was therefor@bjectively reasonable for Bowmantro file a

motion in limine related to Giordano’s cooperation.
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Finally, Giordano asserts that Bowman should have filed a motion in limine tougeecl
the introduction of evidence discussing the warrant process, to wit, the authorizatiencowrt
approving the searches.” Am. Mot. to Vacaté0. Thatevidenceallegedly prejudiced
Giordano by vouching for the credibility of the affiant, Agent Reiner, who then éektdi
factual matters in dispute at the triddl. Giordano cites no case indicating that the admission of
such information is improper, much less grounds for a claim of ineffectivéaag®of counsel.
Furthermore, Bowman fulfilled his duties as Giordano’s counsel by effgctix@ssexamining
Agent Reiner regarding the warrgbcess.

Even if evidence of the warrant process was inadmissgadano does not establish
that he was prejudiced by its admission. The testimony regarding the warrasispotayed a
minor role in the trial and was not necessary to securing Giordano’s convictiomagtiawas
unharmed by any alleged vouching for Agent Reiner’s credibility becageset Reiner’s
credibility was never in question.

2. Failure to Communicate Plea Offer

Giordanonextasserts thaAttorney Bowmarfailed to communicate jplea offerthat
Giordano would havacceptednstead ofproceeding to trial. Giordano’s section 2255 petition
includes a copy of a letténom defense counsel to Giordano, which Giordano claims he never
received and did not know the contents of prior to filing his habeas petition. Am. Mot. t@ Vacat
at8 and Ex. 2see alsdBowman Aff. Ex. B,Giordano v. United Statedlo. 3:11ev-9 (SRU),

ECF No. 130-1. The letter, dated February 27, 2003, states that the government previously
offered Giordano a plea dewith a fifteenyear sentencing cap and that the State of Connecticut
was currently offering Giordano a plea deal with an eighyeam-cap. Defense counsgjned

the letter; Giordano did noBowmanalsoinitialed and dated the letter, noting that he gave it to
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Giordano, but that Giordano refused to sigph.

It is well settled that counsel must always communitatee defendarthe terms of any
pleaoffer fromthe prosecutionMissouri v. Frye 132 S. Ct. 1399, 1408 (2018ullen v.

United States194 F.3d 401, 404 (2d Cir. 1999). “Defense counsel have a constitutional duty to
give their clients professional advice on the crucial decision of whetlaecépt a plea offer

from the government” antthe failure to communicate a plea offer falls below “an objective
standard of reasonableness” under the first prong of StrickRinam v. United State817 F.3d

178, 182 (2d Cir. 2003 ullen, 194 F.3d at 403.

The failure to communicate a plea offer is prejudicial if there is a reasonabbbpity
that the defendant would have accepted the plea agreement if he had known of itiltes®s.
alsoFrye, 132 S. Ct. at 1409. A “significant disparity” between the sentence imposed and the
sentence ithe plea offer, combined with the defendant’s credible statement that he would have
accepted the offers sufficient to support a finding of prejudicBham 317 F.3d at 182.

In connection with the government’s response to Giordano’s section 2255 petition,
Bowman submitted an affidavit, which addresses Giordano’s contention that he failed to
communicate a plea offer with a fiftegear cap, among other thingSeeBowman Aff.J 18.

The letter is attached as an exhibit to the affidadt Ex. B. The affidavit states that Bowman
read the letter to Giordano at Putn@wounty Jail in Carmel, New York, on February 27, 2003.
Id. 7 18

Bowman'’s affidavitgoes into some detail about the various plea offers on the table
during the pendency of Giordan@ase. The affidavit notes that Bowntsad regular access to
his client and spoke frequently with Giordano about all aspects of the case, indhading t

prospect of reaching a plea agreement with both federal and state proseowowdthe risk

34



of a very substantial sentence in the event of a conviction after trial inugeschdtion.” 1d. § 2.
He informed Giordano that his exposure after trial on the federal chargesbsad much as
life imprisonment.Id. 8 Giordano consistently denied having sexual contact with V1 or V2
and consistently denied using a phone to arrarggxual liaison with either victimd. T 9
Bowman believed that if Giordano was going to plead guilty, then it wasattiiat he
do so pursuant to a global agreement with both federal and state authorities. @thleendsal
sovereignty exception to the Constitution’s protections against Double Jeopardypsouit
any judicial admission in the federal cas@acluding a guilty plea- to be used against Giordano
in the state sexual assault proceedinds.explained that t@&iordano on numerous occasions,
butalso explained thabiordano could not plead guilty to the federal charges while maintaining
his innocence, because Judge Nevas would not accétioathplea. Id. 7, 10. As a lawyer,
Giordano had no trouble grasping these concdgty] 10 Giordano authorized Bowman to
speak with state and federal authorities regarding a plea agreement, whiclaBdud. Id. | 7.
The affidavit describes various meetirgmvmanhad with federal and state authorities.
Bowman and Giordano met with the government at the United States Courthouse in Naw Have
on November 20, 2001 and January 10, 2002. At those meetings, the governnesseekar
willingness to agree to a Rule 11(c)(1)(C) plé&. 1611 Bowman communicated the
possibility of a fifteeryear cap on the federal charges to Giordano, but Giomdgexted such a
lengthy sentenceld. I 11. By earlyMarch 2002, the govenment was willing to consider a
Sentencing Guidelingange of ten to twelve years on the federal charges and Bowman was
prepared to speak to theaw’'sattorney andhe Superior Court Judge assigned to Giordano’s
statecourt proceedingsegarding a globalesolution around the teyear mark.ld. 13 He

communicated thahformation to Giordano, but Giordano waswilling to plead guilty in
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exchange for even a tgear sentenceBowman memorializelis discussion with Giordano in a
memo to file on March 3, 2002d. Thatmemo is attached as an exhibit to Bowman'’s affidavit.
Id. Ex. A.

On April 29, 2002, Bowman met with the ConnectiStdate’s Attorney anthe Superior
Court Judge At that meetingthe state’sattorney “maintained a hard position at 20 years
concurrent with a federal sentencéd. 15 Bowman met with thetate’sattorney again on
January 24 and 27, 2003, in “an attempt to get some downward movernae§t16. Assistant
United States Atrney Peter Jongbloed and the Superior Cautjd were also present at the
January 27 meeting. At that meeting, ttegessattorney agreed to an eightegear sentence on
the state charges, but refused to award credit for federal pretrial defevitich meant that
Giordano would still face an approximate twenty-year term of confinenherf. 17.

Bowmanorally informed Giordano about the substance of those meatimgsdiately
after they happenedd. He prepared the abovaentioned letter despithe fact that he had
previously informed Giordano of its contents orally, because Giordano’s tsahwainent and
he wanted to make sure that Giordano fully comprehended his opltbi§s18. Giordano
continued to maintain his innocence and wouldaahitto the elements of the federal charges
related to V1 and V2Id.

Attorney Bowman did not haxanyadditioral meetings with the governmeibut he
continued to speak with Giordano about the possibility of pleading guilty up until the paint tha
Jones, V1 and V2 testified at the trial. On March 15, 2003, Bowman spoke with Giordano
regarding theneed to pleaduilty before Jones and the girls testified dedadvisedsiordano
not to testify on his own behalfd. 19 Giordano rejected Bowman’s advice on both accounts,

which prompted Bowman to file a declaration under seal regarding the advice giedratb
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Giordano. Id.

As a final matterthe affidavit notes that a meeting between Bowman, Giordano and
Giordano’s family was arraged at the United States Courthouse in New Halerf] 12 The
purpose of the meeting was to advise Giordano’s family of the plea discussions under
consideration. The affidavit does not specify when the meeting occi8esdid.

Bowman'’s affidavitwas detailed and thorougind there waso reason to doubt his
credibility. Nevertheless, Giordano’s sworn statemesbined with his failure to sighe
letter, gave rise to the need for an evidentiary hearirgeld an evidentiary laging on July 24,
2015. Bowmantestified at the hearing, as did Giontda Giordano’ex-wife, and Giordano’s
sister.

Bowmatris testimonyconfirmed and elaborated upon the substance of his affiddeit.
testified that throughout his representation of Giordano, he repeatedly and cdpssigaged
in plea discussions with the government and the state’s attornelyesaperior Court Judge.
Bowmanstatedhat it was his practice to communicate all péars to clients and he was
confident that he communicated the substance of every plea offer to Giordano withiora da
two of his discussions with the relevant authorities.

Bowman testified that th&ate’'sattorney posed a significant impedimentésolving the
charges throughout, because he was hostile toward Giordano. According to Bowrstaigthe
attorney was angry and embarrassed that he had been excluded from thénfeztigation and
“wanted his pound of flesh.” Thatrcumstance, aabined with Giordano’s persistergfusal to
admit to any aspects of the sexual abossde it difficult to negotiate a plea agreement.

Bowmanassertedhat he memorialized ¢éhcontents of his March 3, 20@#eeting with

Giordanobecause it seemed like it might be a milestone in the dds=government had been
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offering fifteen years and the state wanted twenty, to run concurrent. Bosvamalerstanding
was that Giordano believed he should not serve more than eight to ten years in prison.
Therefore, thgovernment’'s openness to a tertwelve-yearSentencing Guidelingangeon

the federal chargesas much more in line with what Giordano seemed willing to accept.
Bowman was encouraged, and thought that if he could getatieésattorney on board them
global resolution at ten years might be possible. Giordano, however, would not acgeptrsen
and the state would not budge on its position either. Bowman thought the meeting with
Giordano’s family might have occurred prior to the discussions that led to the March 3, 2002
memaandum, buhecould not recall.He likewise could not recall whether the family meeting
related to the threat Giordano and his family would have been under if he was requiséti/to te
as a cooperating witness.

Bowman recalledhe governmers letter of February 5, 200&garding the viability of
pretrial resolution of the federal charges. The lettich was introduced into evidence at the
evidentiary hearingstates that the government previoyslad offered a fifteefyear sentencing
cap if Giordano agreed to plead guilty to two of the section 2425 counts — one involving each
victim — along with one RICO conspiracy offense related to political corruption and one count of
filing a false tax returt® EvidentiaryHr'g Ex. 3 Giordano v. United Statedlo. 3:11ev-9
(SRU), ECF No. 219 (exhibit list)The lettemotes that the parties had engaged in significant
efforts to resolve the federal charges, thatit appeared Giordano would proceed to trial
because he had been unable to resolve the associated state charges. The letteredamintend
serveas a “formal notice” that the government’s outstanding offer (presumablyfférdor a

fifteenyear cap that Giordano had not explicitly rejected) would be withdrawn at 10:00 a.m. on

19 The letteralsostates that the government had provided an alternative offer, whicte@@rejected, that would
have required him to plead guilty to the section 242 counts in lieu of thers2425 counts.
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February 10, 2003The government’s lettetoes not foreclose the possibility of later plea
negotiations, but warns that any subsequent offer would be on terms less favorabldaodGior
Sedd.

Bowman testified that he was surecommunicated the contents of the Februalstter
to Giordano, even though nothing in his file memorializes that conversation. He couldatiot rec
whether the offer discussed in the letter would have required Giordano to testifpagerating
witnessin another criminal proceedindn any event, the Februaty) deadline passed without
Giordano agreeing to plead guilty.

At the evidentiary hearing, as in the February 27, 2003 letter, Bowsnainedadamant
that there was still a deal to be made eviar ghe government’s plea offer expired on February
10, 2003. The government did not want V1 ort¥2estify, because children can be
unpredictable witnesses and testifying would be traumatic for them. Bowmeaweoktihat
reality gave Giordano leveragndthathe could have negotiated a plea deal up until the point
that V1 and V2 testified at Giordano’s March 2@88eraltrial. Given the damaging nature of
the evidence against Giordano, Bowman believed Giordano shocegt the government’s
fifteen-year cap, but Bowman respected Giordano’s constitutional righ&tatain his
innocence angroceed to trial.

Bowmantestifiedthat the February 27, 2003 letter was designed to memorialiftectte
presenstate of affairs for Giordanandto make surée understood the position he was in
before opting for trial. Bowman decided to put things in writing in additi@motoemunicating
with his client orallybecause he was concerrsgdhat pointhat he wasa getting through to
Giordano. He wanted writen confirmation that Giordano fully comprehendedrétevant

information.
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Bowman testified that Giordano refused to sign the letter after hearing igton
because he was “put off” by the letter and wanted nothing to do with it. Bowman didiaeé bel
that Giordano’s failure to sign the lettepresentec breakdown of their relationship; it simply
reflected Giordano’s persistent lack of interest in taking a‘Pleégiordano had a constitutional
right to persist in his noguilty plea He consistently maintained his innocence, and Bowman
respected thaficcording to Bowman, Giordano never said that he wanted to plead guilty.

Bowman testified that heeverthelessontinued to try to negotiatepdea deal (in
addition to vigorously prepery for trial), because he wanted to make sure that avenue remained
open to Giordano should he change his mind. In Bowman’s opinion, Giordano did not accept a
plea offer because he believed that the victims would not have the courageyt@gestist hm
at trial. Without the testimony of the victims, Giordano thought that he could beattigesh
andhetherefore opted to put the government to its proof.

Giordano’s recollection of the plea negotiations differed greatly from Bovemin
Giordano’s vew, the government was oniyterested irGiordano beause they wanted to take
down another individual who was a primary target of the corruption investigation. The
government sought Giordasassistance in that regar¥1 and V2 vere ofsecondary coren

Giordano testified that a plea offer from the government contemplatingte-twelve-
yearSentencing Guidelinegange was on the table from the outdghder the terms of that offer,
Giordano would have pleaded guilty to three counts of corruptidmone sexual abuse charge
for each victim The deal, howevealsowould have required Giordarto testify againsthe

individual the government sought to indict. That meant that the government wouldddgan

1 Bowmantestified that the only issue between Giordanokintself that was contentious enough to go to the
“heart” of the attorneylient relationship was the issue whether Giordano should testifig iown defense. As
discussed in greater detail elsewhere in this opinion, Bovihmaght that it was not in Gidano’s best interest to
go to trial and believed that Giordano could severely hurt his case byitegtif
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5K1.1 motion likely decreasing his federal senteffugher. Yet, it also meartiat Giordano
would have had to go into witness protection.

Giordano agreed with Bowmatestimonythat the state’s offer was never less than
eighteen yearsContrary to Bowman’s assertions, Giordaestfied thathe was not averse to
the idea of spending so many years in prison and could live with the stigma ofdixsteglla
sex offender.Giordano testified that he wanted to do what was best for his family; if that meant
pleading guilty then he would have done so, but he did not want to accept a plea offer that his
family was not comfortable with or that would put them in danger only rejected the
government’s offer because he featieak if he cooperated, served his federal sentence, and then
was eleased into state custody without any protecti@wouldrisk retaliation from those he
cooperated against, which would jeopardize his own safety and that of his family.

The purpose of the family meeting at the federal courthouse in New Haven was to
determine if the plea offer madgense for the whole familyziordano’s exwife Dawn and his
sister Maria attended the meeting in New HavBoth womertestified about the meeting at the
evidentiary hearingnd theitestimony mirored Giordano’s.Bothrecalled that the offewvould
have required Giordano to plead guilty and testify against the individual the govesuught
to indictin exchange for a teto-twelve-year sentencelNeither was independently aware of the
terms of the government’s plea offer, however. Their knowledge of the conteimésadfetr
derived solely from what they were told at the meeting. Both women believed tindac
wasopen to pleading guilty, despite maintaining his innocence, if there was arehte@bta
offer. At the meeting they decided, as a family, that Giordano should reject thegeve's
offer. Neither Dawn nor Mari&newof any otheplea offerthat was eveon the table.

Giordano testified thaAttorneyBowman never communicated an offer for a fiftgear
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cap and that herould have communicated any such deal to his family. Giordano astextdr

would have accepteaalfifteenyear capf it did not require him to testify againgte relevant

individual. Such a deal would have eliminated all of his concerns about pleadinglupityise

his family would be safe and he would not have to go to prison as someone who had cooperated
against a member of a prominent criminal famifttorney Jongbloed, however, pointed out

that Giordano did cooperate in the government’s investigation into that individual and that
cooperation is now a matter of public record.

Giordano denied ever being asked to sign the February 27, 2003 letter and denied being
aware of its contents prior fiing his section 2255 petition. He testified that he never would
have gone to trial with Bowman as his counsel if he felt their relationship had brokeriadow
that degee Giordano likewise denied ever being made aware of the government’s Félyruary
2003 letter.

Giordano presented a cohesive narrativehbutame acrosss slick and calculating, and
his testimony was entirely sederving. In contrastBowman'’s testimony wasntirely credible;
Bowmanpresenteds an honest person andesty competent attorney. Although he could not
remember the details of certain events and had not written everything down, Bovasaot
defensive about his shortcomings. He recoutitecritical moments quite clearly and
effectively explained Giordano’s position (and the position he was in as Giordanoregjt
throughout the plea negotiations. Giordano’s case was clearly a large part ogyttor
Bowman'’s life at the time and he appeared affected by his client’s presatibsitutestifying,
somberly, that what happenedGaordano was “tragic.”

The most damagingspect ofsiordands testimony however, was not his demeanor, but

his assertiorthat he wouldhave accepted a plea offer, despite maintaining his innocence to this
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day. Giordano testified that his family camesti and he would have pleaded guilty if he thought
that was best for his family. He also stated that he would have pleaded guidiegdimgs

better for everyone involved, includitige victims When probed, however, Giordano continued
to denythat hecommittedsexual abuse.

Giordano acknowledged that Judge Nevas would not have accepiddrdrplea, but
seemed to believe that he could have pleaded guilty without adntgtary sexual contact
between himself and the victimét his trial, Giordao testified that Jones sometimes brought
the girls with her and that he would leave the door open so he could watch them playing in the
waiting room while Jones performed oral sex on him. Those actions arguably couliMeave g
rise to liability under setion 2425; howevegiven the nature of the chargéds inconceivable
that the government or Judge Nevas would have permitted Giordano to plead guilty lnghout
admittingto the abuse.

Giordanais clearly apersorwho will stop atnothingto getwhat he wants. His
willingness totwist the truth, if nocommitoutright perjuryjs devastating tbis credibility. |
find that Attorney Bowman communicated the plea offer discussed in the February 27, 2003
letter to Giordano and that Giordano refused to sldarther find thatBowman communicated
every plea offeralong withall other material informatiqgrto his client. But even if headnot,
Giordano cannot prevail on his ineffective assistance of counsel claim, becavese rinat
prejudiced byBowman'’s failure to communicate aplea. The parties agree that Giordano was
not offered arAlford plea, which would have permitted him to accept a plea agreement while
maintaining hisnnocence.SeeNorth Carolina v. Alford400 U.S. 25 (1970Q)J.S. Atorney’s
Manual, 9-27.440 (U.S.A.M.), 1997 WL 1944713, at *1 (Sept. 2006) (stating government’s

policy against entering intalford plea agreements)Giordano was aware that he “would not be
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able to take an Alford plea” and knew he would have had to admit guilt in order to accept the
terms ofthe government’'plea agreementEvidentiary Hr'g Tr.at132. However, Giordano
maintains hisnnocence to this day and did so under oath at the evidentiary hearing. Thus,
Giordano has not demonstrated that he wbalk accepted any plea offer, no matter the terms
3. Denial of FranksHearing

A significant portion of Giordano’s section 2255 petition is devotdddalaimthat
Attorney Bowmanfailed to adequately prepare, argue and biiehtotion for aFrankshearing
to test the validity of the affidavit supporting the government’s request Titte |1l wiretap®?
Bowman submitted only a threentence affidavit prepared by Giordano and a newspaper article
that had'very little relevance” to Giordano’s clainadong with the briefs in support ofFsianks
hearing Am. Mot. to Vacatat11. Judge Nevas denigle request for Brankshearing
because Giordano’s brief and supporting affidavit did not establish any wronguaoihgpart
of the affiant, Agent ReinerfThe Second Circuit affirmed odirect appeal Giordano now
claims thahe was and is entitled toFmankshearing and that Bowman'’s failure to obtain
hearingcaused him prejudice.

A “presumption of validity” attaches #law enforcementdfficer’s affidavit; however,
“In certain circumstances a defendant is entitled to a hearing to test the vedrdwtafiiant’s

statements.”United States \Falso 544 F.3d 110, 125 (2d Cir. 2008) (citiRganks v.

12 Giordano’s section 2255 petition raises three additional challengeswiréteps: (1) Bowman failed to
“adequately prepare, argue, and brie® thotion to suppress wire and oral interceptions before the trial court and
failed to “effectively” challenge the wiretaps on appeal; (2) the use of tibredpts to procure the federal
indictment violated 18 U.S.C. § 2515 and Bowman was ineffective ifiorgfdo object; and (3) it was improper to
release the intercepts to state authorities before the legality of the witetagetermined and Bowman was
ineffective for failing to object to that, as well. All three claims maylsmissed out of hand.eBarding the first
two, the record reflects that Bowman vigorously challenged theapsein numerous grounds (including that the
government violated 18 U.S.C. § 2515) both at the trial level and on afgesgbiordang 259 F. Supp. 2d at 152
55; Giordano, 172 F. App’x at 3423. Regarding the third, Judge Nevas first authorized the wiretapindrg
2001. Moreover, as Giordano recognizes, the Second Circuit confirmeddkitylef the intercepts. Thus,
Giordano was not prejudiced by any prematetease of the wiretaps to the state authorities.
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Delaware 438 U.S. 154, 171 (1978)). Franks the Supreme Court held thathere a
defendant makes a substantial preliminary showing that a false stateroesgly and
intentionally, or with reckless disregard for the truth, was included by thetafiithe warrant
affidavit,” the Fourth Amendment requires a hearing be held at the defendant’d retihees
allegedly false statement is necessary to the finding of probable daasdks 438 U.S. at 155-
56. “Material omissions from an affidavit are governed by the same rulasastatements.”
United States v. Campin890 F.2d 588, 592 (2d Cir. 1989).

The defendant’s attack “must be more than conclusory and must be supportee: by m
than a mere desire to cressamine.” Franks 438 U.S. at 171. His allegations must be
accompanietby anoffer of proof, “point[ing] out specifically the portion of the warrant affidavit
that is claimed to be false,” explainitige ways in which it is false, aridrnishing“[a]ffidavits
or sworn or otherwise reliable statements of witnesses,” if posstbldf sworn statements are
not provided, then “their absence [must be] satisfactorily explained.”

Importantly, the relevant “deliberate falsity or reckless disregard” is “fritheaaffiant,
not of any nongovernmental informantd. at 171. Allegations of negligence or innocent
mistake on the part of the affiant do not warrant a heaithg:‘Franksdoes not require that all
statements in an affavit be true; it simply requires that the statements be ‘believed or
appropriately accepted by the affiant as tru€€dmping 890 F.2d at 592 (citingranks 438
U.S. at 165).

Giordanoargues that &rankshearing was (and is) warrantbdcause the gevnment’s
primaryconfidential informant, CW-1, was biased against Giordano and had ample motive to

lie.** According to Giordano, CW-1 provided the government with false information about his

13 Giordano also claims that the government presented the court witfnfalseation in one of its applications for
extension of the wiretap, stating that it had only heard the end ¢éatipdly incrininating conversation when it
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relationship with Giordano and with false information about Giordano’s inm@w in the
alleged corruptionCW-1 alsopresentedigent Reiner witlreleases bearing Giordano’s initials
that, Giordano claims, were forgeBeeAm. Mot. to Vacate at3 and Exs. 6-7.

Giordano asserts that a cursory investigation by Agent Reiner, who servedféiarthe a
for the initial Title 11l application and subsequentangthorizations, would have revealed that
CW-1 was not a reliable informant. Giordano argues that the government wrongftttigdbmi
information about CW-1's motation to lie from the affidaviandknowingly or recklessly
disregarded the truth when it stated that it had exhausted all reasonableativestigasures
before applying for a Title Ill warrant. Giordano also accuses themgmeat of drafting the
false releases itseldr at leasbf knowing aboutCW-1's criminal activitiesand therefore his
unreliability.

Attorney Bowmaradvanced similar arguments in his brief supporting the request for a
Frankshearing and at the January 6, 2003 hearing on the defendant’s motion to suppress
evidence discovered as a result of the wiret&eeSuppression Hr'g Tiat2-13,United States
v. Giordang 3:01¢r-00216 AHN), ECF No. 158.At the hearingBowmanasserted that the
government’s wiretap affidavit contained material omissions regarding G\8haracter,
portraying him as a “pristine individual” with “no prior criminal record,” ansbaheglected to
discuss CWL's “motive to lie and to hate Philip Gitano.™ Id. at 3. He claimedhat
Giordano’s initials on the releases signed by CWere forgedand that that informatiowas
material,because C\WL'’s information “permeat[ed] the entire affidavit” and there would have

been no probable cause to monitor Giordano’s calls witholid.iat § 8, 2621. Bowman

had actually heard the entire conversation. Am. Mot. to Vaca& aBibrdano does not identify which application
included the purported false statement, so | cannot evaluate thehigsittontention. Accordingly, theadin fails.

14 Attorney Bowman acknowledged that GIMechnically did not have a criminal record, but argued that that was
misleading.Id. at 57.
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argued that aeasonable investigation by the government would have disclosed the relevant
information so, at the very least, the government acted with reckless disiegtue truth.See
id. at 3.

Despite the similarities between the arguments advancBdwgnan and those set forth
in Giordano’s section 2255 petition, Giordano claims that Bowman rendered constitytionall
ineffective performance. Judge Nevas detiedrequest for Branksheaing in part becausie
viewedBowmanas raisingargumentstthe hearing that were not included in Giordarwisfs
or any supporting documentid. at 1011, 18-20 Judge Nevas held thanly the briefs,
Giordano’s three-sentence affidavit and the newspaper article should be aahsaterthose
documents were insufficient establish the “substantial preliminary sigbwecessarfor a
Frankshearing.Id. at 18.

Giordano’s section 2255 petition listeveral withesses who could have testified in
support of his request forrmankshearing and confirmed that CW-1 was motivated to and did
provide false information to Agent Reiner. In supporthat assertionGiordano points to
certain documents thaMZ-1 provided to Agent Reiner in the course of their communications.
The referencedocuments were purportedly agreements between CW-1 and Giordano, in which
Giordanohad released CW from any and all liability stemming from dealings related to
Giordano’s political ambitions, among other things. Giordano’s initials were ongtietisie
line of each of the releases, though Giordano claiensever signed them. Giordano’s section
2255 petition includesworn staterants from three peopldames Paolino aridadellaina
DiBona,who mightlend support to the notion that tredeases were forgerieand Pasquale
Mangini, a comptroller for the City of Waterbury during Giordano’s maygratitoutwhom

CW-1 allegedly provided false information. Giordano faults Bowman for not making use of
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those individuals in preparing the request férankshearing.

The evidence presented in support of Giordano’s requestH@n&shearing,
admittedly, was scant. NevertheleGgyrdano has not demonstrated that Attorney Bowman'’s
performance was “objectively unreasonable” under the circumstantest Giordano was
prejudiced byany ineffective assistancédowman cannot be held to have providesffective
assistancéor failing to interview or obtain arffdavit from JamedPaolino, because Paolino was
counseled not to speak with Bowman and Paolino would have invoked his Fifth Amendment
privilege at the hearingSuppression Hr'g Tr. at 21. With respect to Mangjins, not clear
whether Bowman considatenterviewing Mangini or obtaining an affidavit from him, but there
wereample reasons to avoid getting Mangini involved. Although Mangini could havéetstif
that CW 1 was untrustworthy and could have rebutted some ofiG/gtatements related to
Mangini, Mangini also believed that Giordano was untrustwobpiagause he believed Giordano
lied to him about matters related to the subject of the government’s corruptiongatiest
See e.g, Mangini Dep. 58:19-61:6.

Regarding the other withness€iordano makes no showirlgat their testimony would
have discredited the affiant, Agent Reiner, rather than the informant, Clvdgye Nevas
ultimatelydenied Giordano’s requestr aFrankshearing becauséere was no evidence that
Agent Reiner knowingly or recklessly disregarded the truth. Bowman maydibacetd
effectively brief the motionbut unles<siordano can present evidence tinaplicatesAgent
Reinets state of mingdhe cannot demonstrate fpueice.

As Judge Nevas discussed in his rulifggnksdoesnot require disclosure of all
information on any cooperating witness whose record was less than “prisiinpgression Hr'g

Tr. at 89. Cooperating witnesses oftkave less than perfect redsr but ufess their “walifs]”
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relate to the substance of the affidavit thereo need to disclose everything known about them.
Id. at 9. Agent Reiner knew that CW and Giordano had had a falling out, but he did not need
to disclose that becaube had adequate reason to cr&@-1's account.ld. at 17.

First, he government was entitled to rely on the Waterbury Police Department’s
investigation of CWt, which effectively exonerated GWof criminal wrongdoing in
connection with his activities @amember of Giordano’s stafSee idat 12. Second, there is no
indication that Reiner knew or suspeatthat the releases were forgednd Giordano’self
serving assertions to the contrary are insufficient to undermine that concliZiBona and
Paolino might have been able to convidgent Reineotherwise, but his failure to contact them
does not evidencédeliberate falsity,” oa “reckess disregard for the truthFranks 438 U.S.
at 171. The existence of the releases was lainder the circumstances, and it is
understandable that Agent Reiner would not have wanted to risk alerting Giordssoxrmtes
to the ongoing investigation.

Third and most importantly, Agent Reiner did his due diligence, corroborating much of
the nformation CW-1 provided, through other confidential informants and personal observation.
Suppression Hr'g Trat 1617. For example, thaffidavit containstatements addditional
cooperating withessesdicating that Giordano received kickbacks from Worth Construction and
that towing companies had to pay Giordano to get their names on the list of towing companies
that theCity would use. The affidavit also contains statements made by other indivialuals
CW-1 during consensually monitored calls that implicate Giordano in wrongdoingdlyFiha
affidavit lists occasions where Agent Reiner persoralyoborated information provided by
CW-1 regarding Giordano’s relationship with the owner of Worth Construction, a priengst t

of the government’s wrestigation. See United States Wagner 989 F.2d 69, 72-73 (2d Cir.
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1993) (noting that a confidential informant’s account mayleemed sufficiently reliabie
“corroborated in material respects by independent evidence”).

That due diligenceoth undermines Giordano’s claims téafent Reiner recklessly
disregarded the truth and also makes Reiner’s state of mind irrel&sgent.after launching an
effective attack on the affiant’s credibility, a defendamtasentitled to a hearingnless e
affidavit’'s remainingcontent, excluding “material that is the subject of the allégisdy or
reckless disregard,” is insufficient to support a finding of probable c&usaks 438 U.S. at
171-72. Nahearing is required if “there remains suffitieéontent in thevarrant affidavit to
support a finding of probable causdd. at 172. Although Agent Reiner relied heavily on CW-
1, the affidavit sufficiely demonstrated probable cawsesn without CW-1's account. Thus,
Giordano has not demonstrdtinat in the absence of counsel’s ineffective performance, he
would have been entitled toFaankshearing™

4. Failure to Renew Motion to Suppress Wiretap

Giordanocalso assertthat Attorney Bowman was ineffective for failing to reniex
motion to suppress the wiretaps following Agent Reineids testimony “In order to show
ineffective assistance for the failure to make a suppression motion, theyingderbtion must
be shown to be meritorious, and there must be a reasonable probability that thewserdict
have been different if the evidence had been suppresbaitéd States v. Matp805 F.2d 30,
32 (2d Cir. 1990) (citingkimmelmarnv. Morrison 477 U.S. 365, 375-76 (1986)). The only

support Giordano provides is the somewhat cryptic assertion that “throughexesssration he

'3 Equally importantly, though unnecessary to discuss at length hereaGiohas not even come close to
estallishing that he would or could have prevailed on his challenges to theviffifaanksonly entitles the
defendant to a hearing; “[w]lhether he will prevail at that hearing is,wwepanother issue.” 438 U.S. at 172. As
Giordano well knows, sinceethimself corroborated it during his period of cooperation, most of the informati
provided by CW1 was true. Although statements made by Giordano during that peritzinot have been used to
support the government’s position at an evidentiary hea@imgdano has not shown that he would have been able
to discredit CW1's account.
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would have been able to glean the evidence necessary to support his claims.” Am. Mot. to
Vacate aB. Thatdoesnot qualify as a basi® hold that the motion would have had me8ee
United States v. DiTommas®l7 F.2d 201, 215 (2d Cir. 1987). Judge Nevas considered and
rejected various challenges to the wiretapd the Second Circuit affirmele rejectioron
appeal. See Giordanpl72 F. App’x at 342. In the absence of any evidence to the contrary,
therenoreason to believe that a renewed motmsuppress would have been granted.

5. Failure to Call Character Witnesses

No character witnesses testified Giordano’'dehalf at trial Hissection 2255 petition
asserts thahis was due to Attorney Bowman’'seffective performanceThe decision whether
or not to call a particular witness or witnesses is a question of trial stragggythtsare not
inclined tosecondguess on habeas revieBee, e.glLuciang 158 F.3d at 66&rutikov v.
United States324 F. Supp. 2d 369, 37E.D.N.Y. 2004) (citingLuciang; Ozuru v. United
StatesNo. 95 Civ. 2241(SJ), 1997 WL 124212, at *4 (E.D.N.Y. Mar. 11, 1987%)etitioner
asserting a claim of ineffective assistance of counsel related to a failuredbaralter
witnesses must, at minimum, “identify what witnesses should have been callédht tiney
could have testifiedand “how their testimony would have altered the outcome of the trial.”
Krutikov, 324 F. Supp. 2dt371.

Giordano’s section 2255 petition does m@ntify any potentiatharactewitnesse®r
thelikely impact of their testimongn the outcome of the triaHe accuse8owmanof being
ineffective for failing to call character witnessbsitcitesonly dicta in an out-oircuit casdo
support that contention. Am. Mot. to Vacat® (citing Trahan v. Estelle544 F.2d 1305 (5th
Cir. 1977)). Bowmaris affidavit stateshat he and Giordano discusseldether to calan

attorney to testifyegarding Giordano’s character, but decided not to dwesause of concerns

51



regardingattorneyelient privilege. Bowman Aff. { 23. Bowmaalsofollowed up with other
prospective character withesses, but “received from each person a rejectiomenfuest.”ld.
Understandably, Bowman was not inclireccompel any character witnesstestify against his

or her wishesSee id. That decision was objectively reasonab®s Bowman recognized, the
government’s crosexamination of an unwilling character witness almost certainly would have
been detrimentdb Giordano’s defensdd.

Undeterred, Giordano’s reply brief contains affidavits from two individualsattest to
having known Giordano at the time and having been aware he was arrested. Botlesvitatss
that would have been willing to tefstias character witnesses, but were never contaétetl’s
Reply Exs. | & JGiordano v. United Statedlo. 3:11ev-9 (SRU), ECF No. 145/14%. Neither
the affidavits nor Giordano’s brief indicates that Attorney Bowman knew of ikeepgeof
those individuals or their willingness to testify. Moreover, there is no mentionoevatsof the
nature, scope or potential impact of their hypothetical testim@/ithout such crucial
information, Giordano cannot prevail on klaim of ineffective assistae of counset’

Krutikov, 324 F. Supp. 2d at 371.
6. Failure to Prepare Witnesses

Giordano asserts that Attorney Bowman failed to pre@avedano andlefense withess
Vicky Mullen for their testimonyand that all defense witnessgpeared unprepared foss
examination. Am. Mot. to Vacatd 9 (citing Trial Tr.at 1557-58). Regardingvicky Mullen, it
is true that shbecame visibly upset during cross-examination. That, however, does not appear

to have been caused ayack of preparatianlt wasdueinsteado the fact that she was a

8 ECF No. 145 is Giordano's redacted Reply and ECF No. 147 is thedacted version filed under seal.

" Giordano’s section 2255 petition also contains a general assertionuhaettailed to investigate and present
withesses whose testimony would have had a material outcome agrdiet.vAm. Mot. to Vacate at 20. To the
extent that allegation diffefsom Giordano’s claim regarding the failure to call character witnesdadsifor lack
of support.
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relative of both victimand the government insinuatiétht she was aware of the abuSee
Bowman Aff. | 25.

During cros-examination, Attorney Jongblbeepeatediasked questiorthat presumed
Mullen was complicit inGiordano’s abuse of her family members. Trial Tr. at 1548-56.
Jongbloed capped this colloquy off by asking Mullen, “yailetl as her cargiver, didn’t you?

Id. at 1556. Mullen was understandably upset at the notion that she would have allotved
terrible things to happen to her family membdds.at 1557 (“I'm not answering that. I'm not
answering that filth. That'’s filthy.”)Bowman cannot be held constitutionally ineffective
because a witness’ emotions got the better of her while testifying at trial.

Nor was Bowman ineffective for failing to prepare Mullen before her testimony
Bowman made a point afiforming the jury that he and Mullen had never met before. Trial Tr.
at 157-58. Thatwas very likely a strategic decisioft hadthe effect of informing the jury that
Mullen was not a coached witness. Rather, it showed that Mullether@ssimply to tell the
truth and expose the fact that t& had made statements inconsistent Withs trial testimony.
Id. at 1523.

With respect to Giordano, Bowman appears to have done everything in his power to
prevent Giordano from self-destructing in the marthat occurredt trial. Giordano’s decision
to take the stand was his aloaed it was taken against the advice of coun8slGiordano
acknowledges, he amRbwmanthoroughly disagreed about whethersheuld testify Bowman
thought that it was not in Giordano’s best interest to go to trial ahdlbelieved that Giordano
could severely hurt his case by testifying. ddlwised Giordano not to testify, but Giordano was
adamant.SeeBowman Aff.§ 21 EvidentiaryHr'g Tr. at 1819, Giordano v. United Stateslo.

3:11cv-9 (SRU), ECF No. 225. The issue became so contentious that Bowman felt compelled
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to file a declaration, under seal (and in anticipation of section 2255 proceediegsjrializing
the advice he had given his cliel@eeBowman Aff. § 21 Evidentiary Hr'g Tr. at 17-19.

Once Giordano took the stand, Boan attempted to limit the scope of his testimony
Although he asked some questions designed to “draw the sting” out of issues that mebhpcom
on crossexamination- e.g.,a political controversy related to replacing the police ¢hief
Bowman'’s direct examination was focused and brief. Giordano himself was respénsibl
opening the door to cross-examination that went beyond the scBpevafan’'sdirect. His
testimony includedhalf-truths and outright lies that the governmefiéctivelyexposed on cross-
examination.

Critically, it wasGiordanoalone who chose to rebut the allegationsexfual abuse by
testifying that watching the victimsday in another room whilke received oral sex from Jones
gave him sexual gratificationGiordano did so against the express advice of counsel, who was
concerned that such testimonwguld be an admission of an element of section 2425. Bowman
Aff. § 21. In hindsight, Giordano’s ploy was a bad idea; the jury clearly did not believe
Giordano and his partial admissiomgimt havehelped convince the jury that he was guilBut,
Giordano’s mistakes ithatregard are his own; theye not attributable tmeffective
performance byowman.

Regarding the rest of the defense witnesses, Giordano provides no supportléamisis ¢
that they were unprepared. Bowman’s affidavit submits that the defeimessas called were
subpoenaed to testify and that he interviewed those sgisewillingto be interviewed.

Bowman Aff.  26. In the absence of any evidence to the continang is no reason to believe

8 Bowman'’s questioning regarding this affair, otherwise known as tadéfy Controversy,” appears to be the
basis for Giordano’s contention that Boamintroduced irrelevant evidence of political corruption and thereby
opened the door to cresgamination on this topic. Bowman's decision to question Giordano ométisr was a
strategic decisiorsee Lucianp158 F.3d at 660, and Giordano advanaesxplanation regarding how this caused
him any prejudice.
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Bowman'’s performance was less tlt@pable Once again, a defense attorney cannot be blamed
for the damaging nature of the evidence against his client and the weaknessed intiee
witnessegrepared to testify on his client’s behalf.

7. Failure to Interview Relatives of the Victims

Giordano claims that Bowman was ineffective for failing to interview relati’&®d @and
V2 to corroborate or discredit thestories Am. Mot. to Vacate at0. The decision to
investigate is one that the court must assess with a “heavy measure afaetereounsel’s
judgments.” Greiner v. Wells417 F.3d 305, 319 (2d Cir. 2005) (quotigickland 466 U.S. at
691). Counsel is not required “to investigate comprehensively every lead or possibé&defe
andis notconstitutionally deficient if héails to pursue an investigation that he has reason to
believe would be fruitless or even harmf@ee Greiner v. Welld17 F.3d 305, 321 (2d Cir.
2005) (quotingstrickland 466 U.S. at 691)Though it is true that Bowman failed to interview
the victims’ elatives, it is far from clear whether any relative would have been able to lend
support to Giordano’s defense. Bowman investigdte®@CF’s findings, which included
references to statements of the victivatious relatives. Bowman Affif 2728. After reading
those statements, Bowman determined that pursuing a further investigation intgithg' vi
relatives’ potential testimony would be fruitless.

Giordano does not point to any relativeo would have been able to provide testimony
material to hidefense. The only relatives who did testify, Jones and Vicky Mullen, provided
testimony that was damaging to the defendant. An evaluation of this BX@fngs regarding
V1 and V2 shows that, at best, Bowman would have been able to call a relative who would deny
any knowledge about Giordano’s alleged misconduct. Such testimony would be digtati

that of Mullen, who denied being aware of Giordano’s alleged abuse and helped Bowman
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highlight the fact that V1 had given inconsistent statements regdreingteractions with
Giordano. At worst, the relative could testify to being aware of Giordano’sngsevith V1
and V2, further corrolrating his alleged misconducdRegardlessbecausdones regularly lied
about where she was taking the girls, it is unlikely #mt of the victims’ other relatives could
have offered material testimony that could have impacted the outcome of the case
8. Repetitive Questioning

Giordanoasserts that Bowmamproperly failed to object to the government’s repetitive
guestioning obne of the victims“which permitted multiple renditions of the alleged abuse to be
presented to the jury.” Am. Mot. to Vacae9. In its response, the government explains (and
the record reflectthad) “the child had to testify again because the sound system for the close
[sic] circuit television did not work properly during the direct examination and the jury could not
hear the testimony from the adjacent courtroom with the witness and counsel.” G atRe
52 (citing Trial Tr.at1066, 1067-68, 1069-71, 1082, 1089, 109%fter the malfunction was
fixed, she resumed testifying. The prosecutor explained to the victim thabslelve
repeating some questions, because it was not clear that everyone heard hentektirfmting
Trial Tr. at1131) see also Giordanat42 F.3d at 36 n.3 (noting that the questions were repeated
because the initial testimony was only partially audiblejvas notobjectivelyunreasonable for
Bowman topermit that testimony to be repeated without objection

9. Gag order

Giordano contends that Attorney Bowman was ineffective for failing to ségdga
order,”which was necessadue tothe extensiveretrial media coveragef his case Am. Mot.
to Vacate afil8-19. He claims somewhat convolutedlyhata gag order would have providad

available remedy to support his motion to dismiss, change venue and postpone gtionséte
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The jury that decided his case waketill with individuals who had been exposed to media reports
of his case and therefore were “biased individuals” incapable of renderingartiahverdict.

Id. at 19. A change in venue would have altered the composition of the jury, which would have
resuted in his acquittal.ld.

It is undeniable that Giordano’s case received a significant amount wigbablicity.

Yet, it is also “well settled that piteial publicity, even if pervasive and concentrated, does not
necessarily lead to an unfair trialSolomon 786 F. Supp. at 229 (internal citations omitted).
Moreover, a petitioner cannot prevail on a claim offewtfve assistance of counsel for failure to
obtain a change of venue where the jurors selected indicate, on the record, that iy @
decide the case fairly and impartially in the original venldeat 227;Pardee v. NapoliNo. 07-
CV-0292T, 2010 WL 1492372, at * 4 (W.D.N.Y. Apr. 13, 2010).

From the outset, Bowman was concerned about media coverage and sought to minimize
mediaexposure to the casdudge Nevas was concerned as welthedid not believe that a
change of venue was feasiblas a result, he granted Giordano’s motion to seal the courtroom
during the detention proceedings and prohibited disclosure to the public of the underlying
intercepts and other information related to detent®@eGov’'t Respat 74 (citingGiordang
158 F. Supp. 2d at 247All pretrial litigation concerning the defendant’s detention and
litigation of the electronic sueflance order®ccurredunder sealld. Thus, as the government
notes in its brief, Attorney Bowman managed to effectively keep damagirity @dtaut
Giordano’s alleged conduct out of the media until the ti$ade id.

On March 2, 2003, the Hartford Courant published an article about Jones and Giordano,
which included an interview with Jones. On March 3, 2003, Bowman filed a motion to change

venue and postpone jury selection due tatleeia coverageequestindghat the trial be moved
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to White Plains, New York. Jury selection was held the next day, while that motion was
pending. At the March 4, 2003 jury selection, Judge Nevas askpdoyectivgurors whether
theyknew about the charges against the defendant. He then asked those prospectivequrors w
responded “yes” whether they could be objective and excused the approximately thirt
individuals who indicated that they could not be objecti@eeGov’'t Respat 75 (citing Jury
Sel. Tr.at21-22,United States v. Giordan8:01€r-00216 (AHN), ECF No. 275)Judge Nevas
also asked the jury venire whether they could follow an instruction to avoid readingyg/@wi
listening to media accounts of the case, lamexpressly forbid the jurors from doing so before
or during the trial.ld. (citing Jury Sel. Trat132, 16162).

Judge Nevas held a hearing on the motion to change venue on March 5A20GS.
hearinghe noted that Fairfield County, where the court was located, had the lowekit@rc
of Hartford Courant readers of any place in the stlteat 76 (citingChange of Venue Hr'g Tr.
at 17,United States v. Giordan®:01¢r-00216 (AHN), ECF No. 276 Moreover, the article
had already been out for two days when the jury was selected, and he hadyaguegilbned
the prospective jurors regarding their knowledge of the dasé¢citing Change of Venuéir'g
Tr. at18). All of the prospective jurors who expressed concerns about objectivity had been
dismissed, and the jurors empanelled were expressly prohibited from reaekvigg or
listening to any media coverage of the cadsk.As aresult, Judge Nevas denied the motion.

Giordano’s section 2255 petition asserts that Bowman should have requested a “gag
order” and that Judge Nevas would have granted the request if it had been made. It als
indicates that the trial should have been held in a different venue, where theguwyould not
have been comprised of individuals tainted by the negative media coverage. The above

discussion, however, demonstrates that Giordamorrect Attorney Bowman sought and
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obtainedclosure of theourtroom during the detentigagnoceedingsnd also made sure that
documents related to the wiretaps were filed under $é¢ablso fought for a change of venue,
which Judge Nevas denied. In doing so, Judge Nevas concluded that individuals with views on
the case had been effectively eliminated from the jury pool, and that theciomembers of the
jury would be able to fulfill their duties competently and impartiaBiordano has therefore
failed to demonstrate that Bowman could have obtained a ‘igleg’®r that the media coverage
influenced the jury and thereby prejudiced the outcome of the case.
10.V1 and V2's Therapy

Giordano claims that Bowman was ineffective for asking questions onexagsnaton
that opened the door for V1 and V2 to discussaine that they received following the alleged
abuse. Am. Mot. to Vacate at 9-10. Giordano argues that the resulting testimoagdiéoaal
credence to the allegations that that he abused tleem.

Giordano overlooks the fact that, in asking V1 and V2 about their discusgtbrid3CF
personnefollowing the alleged abuse, Bowman actually made their allegaticaisuse seem
less credible. On cross<xamination, Bowman effectively established thath@d made
statements to DCF investigators that were inconsistenthsitbubsequerttial testimony. Trial
Tr. at 1152-53. Bowman highlighted the fact that V2 toleééstigatorghat she had only been to
Giordano’s law office once and had never been to City Hall or in Giordano’$dcat 1152.
V2’'s statements wern@consistent with hetrial testimony that she had been to Giordano’s office
multiple times and had also met Giordano in his car and at City Hall. Bowman aldd/dske
about her prior discussions with DCF investigatdds.at 1229. In so doing, Bowman got V1 to
admit that shéelievedthe investigators “wanted to hear certain kinds of answers,” and that V1

was concerned about disappointing thdth.at 122930. It is clear that Bowmas'discussion

59



of V1 and V2's postllegedabuse therapy sessions was a deliberate attempt to discredit their
prior testimory. Bowman succeeded in raising doubts alibetvictims’ ability to recall the
events accuratelyl will not secondguess a lawyer’deliberate trial strategy, let alone a strategy
thatappeargo have been effectiveSee Lucianpl58 F.3d at 660.

Even if Bowman’s decision to question V1 and V2 in this manner couligéémed
ineffective, it in no way prejudiced Giordano. The government only asked V2 two questions that
directly related to her therapy resulting from the alleged abuse. Tfriat 1160. Those
guestions were merely attempts to rehabilitate V2's credibility that had besssstully
attacked through Bowman’s crosganination. They did not add any substance to the
allegationsagainst Giordano about which V2 had testified.

Thegovernment’s inquiry into V1's therapy after the alleged abusesinakarly limited.

Id. at 1237-40. Like with V2, the government only asked V1 about her discussions with DCF
personnel in order to rehabilitate V1 from Bowman’s crssminationwhich had served to
diminish V1's credibility. The ime the government devoted to rehabilitdeon redirect
examinationonly establishes that Bowmaad been effective in his attempt to discredit V1's
testimony Accordingly, Giordano suffered no prejudice from Bowman'’s decision to open the
door to a discussion of the victims’ therapy following the alleged abuse.

11.Challenging Witness Statements on Cross-Examination and Closing Argument

Giordano claims that Attorney Bowman failed to effectively challenge v&aspects of
the government’s case afalled to draw out inconsistencies in witness testimaoyh on cross-
examinaion and in his closing argumenAm. Mot. to Vacate a®-10. The examples Giordano
provides however, are either factually incorrectimmaterialto the outcome of the casEirst,

Giordano asserts thBowmanshould have presesda medical expert teebut the testimony

60



that it is possible for a man &paculate twicavithin the time frame indicated by Jones’ driver
during his testimonyld. at 9. Giordano does not explain how such expert testimony could have
impacted the outcome of the case | fail to see how it would have. It is entirely possible to
credit the driver’s testimony that Giordano sexually abused the victims, dvenviis mistaken
about how many times Giordano ejaculated.

Second, Giordanasserts that Bowman failed to challenge the “highly prejudicial”
testimony of the government’s DNA expert that Jones and Giordano’s DNAowad &tmany
of the sites where Giordano allegedly abused the victims, but the victims’ DNAoagm.
Mot. to Vacate aP0-21. The government’s expetestified that the lack of DNA meant either
that their DNA was not present, or that it was present only in limited amepeihapdecause
Giordano withdrew from their mouths prior to ejaculatitherebyleaving behind an
undetectably smaimount of @€male DNA. Gov't Respat84 (citing Trial Tr.at1485-8§. It is
difficult to comprehend how that testimony was “highly prejudicial’ to Giordancaumee the
absence of the victims’ DNAt those sitewould tend to exculpate, not inculpate Giordano.
Bowman effectively capitalized on that fact during cregsamination, and also informed the jury
that the lack of DNA provided grounds for reasonable dbuld. (citing Trial Tr.at 1498-1510,
2051-56).

Third, Giordano claims that Bowman failed to poiat mconsistencies in the victims’
testimony, but the record indicates otherwiBeLring crossexamination of V1 and V2, Bowman
emphasized the inconsistencies between statements they gave to DCFatoresiigd their
testimony in court. Trial Tr. at 52-53, 1235-36. For example, Bowman noted that V1 had

been previously asked whether Giordano had any tattoos. Trial Tr. at 1235. V1 previdusly tol

9 Bowman also effectively challenged Jones’ and the victims’ testimanyGiordano ejaculated in his car by
emphasizing the DNA expert’s testimony that no semen was detecteddarthGov't Rep. at 52 (citing Trial Tr.
at 2051).
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DCFinvestigators that Giordano did not have any tattoos, whereas she testifiecdbtdanGi
had a tatto on his ankle. Trial Tr. at 1236.

In his closing argument, Bowman emphasized that one of the victoosectlytestified
that Giordano did not have body hair. Gov't Regf2 (citing Trial Tr. a059). He also
pointed out that one of the victinestified that the car in which she was sexually assaulted by
the defendant had brown vinyl seats, yet the evidence showed the gaeydbric seats.ld.
Finally, hepointed out thabne of the victimsestified that the defendant’s bedroom was the
“colors of the rainbow yet theevidence showed it was brown and blatdk.at 53 (citing Trial
Tr. at2056).

The only inconsistency that Bowman failed to emphasize in closing argwastie
fact that one victim testified, incorrectly, that Giordano had a tattoo on his ankldailline of
Bowman to highlight that fact during closing argument does not render his peréama
ineffective—especially because he did highlight it on cregamination It is possible that
Bowman made the tactical decision to highlight larger, more pronounced inconsisiarttie
victims’ testimony. It is possible that he simply forgot. Regardless, thedrecdear that he
devoted significant time in his closing argument to highlightiveginconsistencies in the
victims’ testimony and to challengirigeir credibility. Trial Tr. at 2056, 2059Accordingly, |
hold that Bowman was not ineffective in his attempt to discredit the govermiteasses.

12.DCF Records for V1 and V2

Giordano claims that Attorney Bowman was “derelict” for failing to subpoedi D
records for V1 and V2, which may have contained exculpatory information and could have bee
used on crosexamination at trial. Prior to the tridpwmansought access to Juvenile Court

records that includeextensivdindings from DCF.SeeBowman Aff. 2728, ECF No. 130-1.
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Bowman argued that the information in those records was relevant to show thaldites c
suffered physical and sexual abfigen persons other than Giordgrbat the children's trauma
was not attributableo Giordano, and that the children acquired their knowledge of sexual terms
and intimate parts of the body from their home life and not from Giordano

Judge Nevas reviewehe Juvenile Courecords, in camera, in accordance with
Supreme Court precedent and Connecticut I8ae Pennsylvania v. Ritch#80 U.S. 39, 57-61
(1987) (defendant is entitled to in camera review by trial court of confidlehti@-protective
services records if defendant can establish that they contain material e)jiGaieev. Leduc
40 Conn. App. 233, 249 (1996) (defendant has due process right to in camera inspection of
confidential DCF records, not in possession of prosecufidefendant can establish that the
information would be favorable to his defepsAfter reviewing the records, Judge Nevas
denied Giordano’s request to use them at trial, finding that they contained no irdarthat
would materially impact Gialano’s defense.

In his amended petition, Giordano attempts to rely on substantially the samerasggume
that Bowman advanced before ahdtwere rejected by Judge Nevas. Quizzically, Giordano
attemptgo challenge Bowman'’s effectiveness while relyimjBowman’s own arguments in
support of his underlyinglaim that the failure to obtain DCF records prejudiced his defense.

Giordano attempts to distinguish his current claims from Bowman'’s prior conduct by
claiming thatadditionalDCF records existed fd/1 andV2 thatmay have contained exculpatory
information not contained in the Juvenile Court file. Giordano alleges that Bowmaur's fai
subpoena those records therefore interfered with Giordano’s ability to confioesses and to
put on a defese. It is unclear, however, what records Giordano seeks that he did notdtags a

to at the relevant timeJudge Nevas reviewed DCF records and Giordano himself received DCF
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records in connection with a related stedeirt proceeding. Giordano appetrfiave extensive
knowledge about the contents of V1 and V2's DCF files.

Even if there were DCF records that had not been reviewed by Judge Nevasi@iorda
has not made an adequate showing that he was entitled to have the court undantae&earsi
inspection of such documentSee State v. Farali26 Conn. App. 437, 446ert. denied 300
Conn. 931 (2011). In a criminal case, a defendant must make a showing that the recbitds soug
would be both material and favorable to the defetde Giordano has failed to makieat
showing.

As discussed above, any additional evidence regarding Jones’ role in bringymdstiee
Giordano would not have been “exculpatory” with respect to the section 242 counts, in light of
the Second Circtis interpretation of the “color daw” element. All of Giordano’s other
arguments in support of his assertion that the DCF records are favorable to his odétado
the fact that V1 and V2 were exposed to sexual activity at an earl\Sag8ealed Petibner’s
Mot. for Order— Superior Court Juvenile Matters at Waterbury and DCF atzteddano v.

United StatesNo. 3:11ev-9, ECF No. 75. Giordano argues that the jury needed to know that
the victims’ trauma stemmed from their activities with their fgymotfrom Giordano’s abuse.
Id. at 5.

Giordano’s argumentglter due toaJudge Nevas’ prior rulings regarding the
inadmissibility of such evidence. Judge Nevas heldahgtevidence about the victihether
sexual experiencesgould not have beeadmissible under Rule 412(bYhat is because the
exceptions under Rule 412(b) were clearly not satisfied: the evidence could not havesdeen us
to explain that a person other than the accused was the sossmaeafthe issue of consent is

clearly irrelevant becausechild could not consent sexual activity withGiordano; and
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Giordano has not made a showing that his constitutional rights would otherwise be viglated b
the exclusion of the victims’ prior sexual experiences. Fed. R. Evid. 412(b). Giordano cannot
avoid the fact that any evidence obtained by a successful subpoena of DCFwechddsave

been excluded for the same reasons that Judge Nevas excluded the juvenile redoediidha
possess.

Giordano attempts to create an inference that Bowman was ineffective fuoy failiaise
the issue again at trial, given that Judge Nevas allegatibated a willingness to reconsider his
ruling. However, Giordano mischaracterizes Judge Nevas’ openness to edliigasue.

Judge Nevas stated tha would have only reconsidered his Rule 412 ruling if, during the direct
examination of the children, something unanticipated occurred that would somehow make one of
the Rule 412(b) exceptions applicable. Giordano has not asserted any factmthaathe

victims’ direct examination raised anything unanticipated that would havesgifdblvman to
challenge Judge Nevas’ prior ruling. Accordingly, Bowman was not inefégor failing to

relitigatean issue that he had already raised and that leadgdreviously rejected.

Finally, Giordano urges that this court should consider—and Bowman should have
sought—DCF records related to Jones’ niece, RRs was true regarding the DCF records of V1
and V2, Giordano has not established that the records ofdRMio material evidence favorable
to the defense. The fact that RM was subject to similar alleged ab@erdgno and Jones
does not exculpate Giordano for what the jury found him guilty of doing to V1 and V2.
Giordano does not establish that the Dr€¢ords contained anythira which Bowman was not
already aware. Furthermore, Giordano does not establish that the recordsedosutgi
informationthat would have changed Bowman'’s strategic decision not to call RM as a defense

witness. | will not seaad-guess Bowman'’s trial strategggardingwhich witnesses he believed
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would be favorable to Giordanatsise. Bowman surely cannot be faulted for failing to call a
witness who was also allegedly abussda minoby Giordano.

It is extremely unlikely thaanything in the DCF records would have exonerated
Giordano. The fact that a victim has been abused by one individual does not exculpatethis or
other abusers. Giordano’s contentibat there might be information within the records that
would have underminetthe victims’ credibilityis pure speculation. Acquiescing to regjuest
would launcha fishing expedition that would waste valuable judicial resources. Bowman
actively advanced the same theories before Judge Nekhaseviewedthe Juvenile Cat
records (which contained key DCF findings) and concluded that nothing in them tended to
exculpate Giordano. Giordano has not established that the DCF files would heed giel
different conclusion Bowman cannot be faulted for failing to subpoenaefites when much if
not most of the relevant, material information he sought was contained in the ie&fcibwels
Juvenile Court, and any additional information could not reasoth&bbxpected to help
Giordano.

13.Limiting Instructions on Impeachment Eviden

Giordano asserts that Bowman failed to request, and Judge Nevas failed ionging, |
instructionsregardingthe impeachment evidence that was introduced over Bowman’s objection
during the cross-examination of Giordano. Giordano does not specify what evidence he is
referring toor postulate what an appropriate limg instruction would have beelit is not tre
court’s responsibility to comb through the transcimpan attempt to sort owtor speculate on —

a petitioner’s intended claimd&Vithout any supporting allegations or citations to the transcript,
Giordano has demonstrated neither that counsel’srpaaftce wasobjectively unreasonable

nor that he was prejudiced in any way by counsel’s failure to request linmgtrgations.
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14.Right of Allocution at Sentencing

Giordano lastly faults Attorney Bowman for advising him not to exercisedhisaf
allocution at sentencingAm. Mot. to Vacatat23. Giordano claims that Judge Newass
“incensed” by the fact th&iordano did not apologize, which prejudiced Judge Nevas against
Giordano. Bowman’saffidavit states that he discussed with Giordano whether Giordano should
speak at sentencing and they decided that he should not, because Giordano continuegirio maint
his innocence and anything he said at sentencing could bageedt him in the staturt
proceedings. Bowman Aff. 1 31-3Zhat wasan objectively reasonable course of action.

C. Newly Discovered Evidence

As a final matter, Giordancontendghat newlydiscoveredDNA evidence that he is not
the father of one of the victimmovides grounds for vacating his conviction. He asserts that the
government permitted Jones to testify that he was the father of one of theswidten it knew
or should have knowtihat Jones was testifying falsely. i3imformation prejudiced and
“inflamed” the jury,which likely caused the jury w@rongly convict him of the sexual abuse.
Giordano claims that his rights under the Fifth, Sixth and Eighth Amendments wetedziola

| have reviewed the entirety of Jones’ trial testimony and nothing in thelnechcats
that Jonestatedor evenimplied that Giordano was the father of one of the victith3rial Tr.
at373-566. A petitioner is barred from bringing a claim on habeas review that was nolyprope
raised on direct review unless the petitioner is abl@davs'cause and actual prejudice” or
“actual innocence.”See Bousley v. United Stgté23 U.S. 614, 622 (1998). Giordano has

shown neither.Simply asserting on habeas review that the jury was “inflamed” is natisoff

% Jones may have indicated that Giordano was the father of her sem, Igytestifying that Giordano paid her
$200 a month for a short period after she gave birth to Jaylen in DecemberTi@®3r. at 38283. Her testimony

is far from clear on that issue, however, and the government did naephed line of questioning. Regardless, it is
undisputed that Jaylen is not one of the victims, who were both female.
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to establish prejudiceAs disaissed above, the evidence was more than sufficient to convict
Giordano on both the section 2425 and section 242 counts. There is no indication that the jury
did not faithfully and impartially discharge its duties.
V. Conclusion

For the foregoingeasons, Giordanoamendedection 225%etition (doc. # 77/84)s
DENIED. A Certificate of Appealability will not issubecauséiordanohas failed to make a
“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). @aorda
has not demonstratehat “reasonable jurists could debate whetherthe petition should have
been resolved in a different manner or that the issues presented were adesaie/éo d
encouragement to proceed furtheRhagi v. Artuz309 F.3d 103, 106 (2d Cir. 2002) (quoting
Slack v. McDaniel529 U.S. 473, 484 (2000))he clerk shall enter judgment and cldse t
case.

It is so ordered.

Dated at Bridgeport, Connecticut, this Zialy ofDecembe2015.

/s/ STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge
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