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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JOYCE WALSH,
Plaintiff,

V. No. 3:11-cv-1111 (SRU)

LAW OFFICES OF HOWARD

LEE SCHIFF, P.C., and

JEANINE DUMONT,
Defendants.

RULING ON DEFENDANTS' MOTIONS TO DISMISS

Joyce Walsh (“Walsh”) brought this consolidated actmgainst Law Offices of Howard
Lee Schiff, P.C. (“HLS”) and Jeanine DumpBksg. (collectively “defendants”) alleging
violations of the Fair Debt Colléons Practices Act, 15 U.S.C. § 1682 seq(‘FDCPA”) and
the Connecticut Unfair Trade Ptees Act, Conn. Gen. Stat. § 42-116aseq (“CUTPA"),
arising out of a pair of debt collection lawsuhat defendants previousiyed against Walsh in
state superior court. Beforeetloourt are defendants’ motionsdismiss for failure to state a
claim pursuant to Federal Rule of Civil Proaezl12(b)(6). For the reasons that follow,
defendants’ motions (docs. # &8d # 33) are GRANTED.
I.  Background

The following facts, which the court accepsstrue, are drawn from the plaintiff's

consolidated complaints, filed on July 13, 2bafd September 8, 201 tespectively.

! The actions were originally captioned as followsyce Walsh v. Law Offices of
Howard Lee Schiff, P.C. and Jeanine Dum@nt1-cv-1111 (SRU), antby Walsh v. Law
Offices of Howard Lee Schiff, P.C. and Jeanine Datn®i11-cv-1408 (CFD). The actions were
consolidated on February 13, 2012 (doc. # 34).

2 Joyce Walsh v. Law Offices of Howard Lee Schiff, P.C. and Jeanine D@idntv-
1111 (SRU).
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Joyce Walsh is a resident of Portland, Gaoticut. HLS is a law firm, registered as a
professional corporation in the stadf Connecticut, that is reguliaengaged in debt collection.
Jeanine Dumont is an attorney with HLS.

In 2010, Discover Bank claimed that Watslied over $15,000 in edit card debt, and
Attorney Dumont, working on behatf HLS, filed a pair of lawdits in state court seeking to
collect? Prior to retaining Attorney J. Hans@uest, Walsh briefly represented hergetf sein
both actions. According to the complaints, defi@nts “made multiple false, deceptive, and/or
misleading representations in the course ofdttigg the Action and used unfair acts, deceptive
practices, and wrongful means in attempts to collect the Alleged D8beCompl. (July 13,
2011), at  17; Compl. (Sept. 8, 2011), at § 18.

All of Walsh’s claims arise out of discayedisputes and alleged procedural misconduct
during the course of the undg@rig state court litigationWhat follows summarizes the
allegations concerning defendantstiaes during those proceedings.

In her July 13, 2011 complaint, Walslteged that: (1) on July 14, 2010, while Walsh
was still defending hersgliro se Dumont filed an objection to a request for extension of time,

claiming Walsh'’s discovery requests were “dedfby someone not licensed in Connecticut and

3 Joy Walsh v. Law Offices of Howalee Schiff, P.C. and Jeanine Dumd3:11-cv-
1408 (CFD).

* It appears that two differefawsuits were filed because Walsh opened her accounts in
two different names: “Joy” Walsh and “Joyce” Walsh. The first lawsuit, captiDrssdver
Bank v. Joy WalsiNo. MMX-CV10-6002125 (Middletown SupeCt.), was filed on March 29,
2010 and sought to collect an alleged debt of $9,576.51. The second lawsuit, capsonedr
Bank v. Joyce WalsiNo. MMX-CV10-6002296-S (Middletown Super. Ct.), was filed on April
19, 2010 and sought to collect an alleged debt of $6,378.06.

® According to Walsh, both state courtians were eventually withdrawn after
defendants discovered procedural and faéhaalequacies with their claims.
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obtained over the Internet agpaf a scam,” Compl. (July3l 2011), at 11 22-282) on July 15,
2010, Dumont filed a cover sheether responses to Walsh'gjteests for admission, stating she
objected to the requests “on the grounds thatthes pro forma definitions drafted by someone
who is not licenses [sic] to practice law in Centicut and how [sic] manot ethically provide
legal advice to the Defendant [Walsh]; thisqma needs to be reported to the statewide
grievance committee since this conduct is illegal and a se¢dny,'25; (3) on February 22, 2011,
after Walsh retained counsel, Dumont filed &idavit in support of aother discovery motion in
which she admitted to having sent Walsh bank statements related to a different case and alleging
that Walsh'’s attorney, J. Hanson Guegtyréatened and bullieder during telephone
communications,id. {1 26-28; (4) on December 16, 2010, [umtrfiled a Motion for Default,
which was premature because Walsh had datibary 6, 2011 to nesnd; and (5) throughout

the litigation, Dumont certified that her pleadingsre mailed on the dates that they were filed,
despite the fact that severall@r mailings “were not postmakeintil one or two days after the
pleading was certified to have been mailed,Y{ 31-32.

In the September 8, 2011 complaint, Wiaddleged that: (1) on September 10, 2010,
while Walsh was still defending herselfo se Dumont filed a Motion to Strike Walsh’s Notice
of Service of Requests for Admissions, falsebiroing she never received the requests and that
the notice of service was improperly filed, despieefdrct that a certified mail return receipt was
signed on behalf of HLS, showing service wasely made, Compl. (Sept. 8, 2011), at 11 23-27;
(2) Dumont failed to answer discovery and “degdfter sought to cover uyer failure with false
statements, fabricated documents, and a false affidalif]"29; (3) Dumont made contradictory
statements in an affidavit filed in supportrar motion for relief from requests for admissions,

id. 1 30-31; (4) on December 29, 2010, Dumont nfalie statements in an affidavit opposing



Walsh’s Motion for Sanctions, Contempt and Dismissal for Discovery and Litigation
Misconduct, including: (i) falsgldenying receipt of discovery teaials; (ii) falsely denying
receipt of Notice of Request for Admissions; amdl f@lsely stating tha\ttorney Guest was not
cooperativeid. 11 35-36; (5) Dumont filed a premature t\da for Default, despite the fact that
Walsh had obtained an extension of timle J|f 37-38; and (6) Dumont failed to mail pleadings
on the dates that were indicataal the certificates of servicigl. 1 39.

Walsh claims that the above actions violatesel anti-fraud provisins of the FDCPA, 15
U.S.C. § 1692¢, as well as the CUTPA, and caused her to suffer “monetary damages; an
ascertainable loss of money or property; humiliation, mental pain and anguish; and, damages to
her credit report and reputation.3eeCompl. (July 13, 2011), at § 18; Compl. (Sept. 8, 2011), at
1 19. Defendants responded by filing the instant motions to dismiss for failure to state a claim
(docs. # 18 and # 33).

Il. Standard of Review

A motion to dismiss for failure to state aich pursuant to Rul22(b)(6) is designed
“merely to assess the legal feasibility of a complaint, not to assay the weight of evidence which
might be offered in support thereofRyder Energy Distribution Corp. v. Merrill Lynch
Commodities, In¢.748 F.2d 774, 779 (2d Cir. 1984) (quotidgisler v. Petrocelli616 F.2d
636, 639 (2d Cir. 1980)). When deciding a motimalismiss pursuant to Rule 12(b)(6), the
court must accept the materiatfs alleged in the complaias true, draw all reasonable
inferences in favor of the plaiffs, and decide whether it is plabk that plaintiffs have a valid
claim for relief. Ashcroft v. Igbal556 U.S. 662, 678-79 (200Bell Atl. Corp. v. Twomb|y550
U.S. 544, 555-56 (2007)eeds v. Meltz85 F.3d 51, 53 (2d Cir. 1996).

UnderTwombly “[flactual allegations must be enoughréase a right to relief above the



speculative level,” and assert a sawf action with enough heft to show entitlement to relief and
“enough facts to state a claim to relief thgplsusible on its face.” 550 U.S. at 555, 54k also
Igbal, 556 U.S. at 679 (“While legal conclusions gaavide the framework of a complaint, they
must be supported by factual allegationsThe plausibility stndard set forth imwomblyand

Igbal obligates the plaintiff to “provide the grounafhis entitlement toelief” through more

than “labels and conclusions, and a formulaicagion of the elements of a cause of action.”
Twombly 550 U.S. at 555 (quotation marks omitteBJausibility at the pleading stage is
nonetheless distinct from probability, and “alwxeaded complaint may proceed even if it
strikes a savvy judge that actuabef of [the claims] is improbabl and . . . recovery is very
remote and unlikely.Td. at 556 (quotation marks omitted).

“On a motion to dismiss, the court may comsidny written instrunmé attached to the
complaint as an exhibit or incorporated ie tomplaint by reference, as well as documents upon
which the complaint relies and which are integral to the complaMatson v. Bd. of Educ631
F.3d 57, 62 (2d Cir. 2011) (quotation omitted).

II. Discussion

A. FDCPA Claims

“Congress enacted the FDCPA ‘to eliminabeisive debt collection practices by debt
collectors, to [en]sure thatdse debt collectors who refrain finausing abusive debt collection
practices are not competitively disadvantaged,tamtomote consistent State action to protect
consumers against debt collection abuseldgss v. Cohen & Slamowitz LI €37 F.3d 117, 120
(2d Cir. 2011) (quoting 15 U.S.C. 8§ 1692(epection 1692e of the FDCPA provides that “[a]
debt collector may not use any false, deceptive, or misleading representations or means in

connection with the collé¢ion of any debt.” 15 U.S.C. § 98(e). Such conduct includes “[t]he



use of any false representation or deceptive mieacdlect or attempt toollect any debt or
obtain information concerning armsumer.” 15 U.S.C. § 1692e(10jor purposes of the
FDCPA, a “debt collector” is “any person who..regularly collects or attempts to collect,
directly or indirectly, debts owenr due or asserted to be oweddoe.” 15 U.S.C. § 1692a(6).
Attorneys who regularly engage in debt coliectactivities, such as defendants here, are
regarded as debt collectors, and themduct as such is regiéd by the FDCPASee Heintz v.
Jenking 514 U.S. 291, 292 (1995) (holding that theGHA “applies to a lawyer who ‘regularly,’
through litigation, tries teollect consumer debts®).

“[T]he question of whether a communication complies with the FDCPA is determined
from the perspective of the ‘least sophisticated consumé&acbbson v. Healthcare Fin. Servs.,
Inc., 516 F.3d 85, 90 (2d Cir. 2008) (citi@jomon v. Jacksqr988 F.2d 1314, 1318 (2d Cir.
2003)). “This objective standard is designed togmbéall consumers, the gullible as well as the
shrewd, while at the same time protecting dmldectors from liability for bizarre or
idiosyncratic interpretationsf collection notices.”"Maguire v. Citicorp Retail Servs., Ind.47

F.3d 232, 236 (2d Cir. 1998) (internal quotations omitteel; also Clomqre88 F.2d at 1318-

® In her opposition briefs, Walsh argueseaigth that the FDCPA implicitly abrogates
common-law privileges thatauld otherwise immunize from lidily statements by attorneys
made during the course of litigatio®eePl.’s Mem. in Opp’n (doc. 83), at 7-10; Pl.’'s Mem. in
Opp’n (doc. # 54), at 7-10. Indeed, several couatge held that, becaude FDCPA is a strict
liability statute that applgto attorney communicatiorsge Heintz514 U.S. at 299 (“[T]he Act
applies to attorneys who ‘regularly’ engage im&amer-debt-collection #eity, even when that
activity consists ofitigation.”), the FDCPA containso exceptions based on common-law
litigation privileges. See Allen ex rel. Martin v. LaSalle Bank, N829 F.3d 364, 369 (3d Cir.
2011) (“The FDCPA does not contain an exemptrom liability for common law privileges.”);
Sayyed v. Wolpoff & Abramso#85 F.3d 226, 230 (4th Cir. 20Q7The statutory text makes
clear that there is no blanket common law #tign immunity from the requirements of the
FDCPA."). Defendants, howevanake no claim that Walsh’s FIPA claims are barred by any
common-law privilege. Therefore, for purposéshese motions, | will assume that no such
privilege applies to the FDCPAaims. However, as explainedra, the same analysis does not
apply to the plaintiffSCUTPA claims arising uref state law.
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20. The test aims at balancing the need to protect consumers against the need to ensure that debt
collectors are not held liabféor unreasonable misinterpreians of collection notices.Clomon
988 F.2d at 1319. This objective standard ymess the consumer possesses at least a
“rudimentary amount of information about the worldd.

Several courts have held that the least-siaited-consumer standard also encompasses
a materiality requirement; that is, statements mushderiallyfalse or misleading to be
actionable under the FDCP/Aee Warren v. Sessoms & Rogers, /626 F.3d 365, 374 (4th
Cir. 2012) (“Although Congress ditbt expressly require thahyviolation of § 1692e be
material, courts have generallylth¢hat violations grounded in “feé representations” must rest
on material misrepresentations.¥yallace v. Washington Mut. Bank, F.883 F.3d 323, 326
(6th Cir. 2012) (“[A] statement must be maadly false or misleading to violate Section
1692e.”);Donohue v. Quick Collect, In692 F.3d 1027, 1033 (9th Cir. 2010) (“[F]alse but non-
material representations are not likely to misltéreelleast sophisticated consumer and therefore
are not actionable under 8 1692eHghn v. Triumph P’ship$57 F.3d 755, 757-58 (7th Cir.
2009) (“A statement cannot mislead unless it is na{eso a false but non-material statement is
not actionable.”). Although the &end Circuit has yet to squaredgdress the issue, district
courts within this circuit agree that falsemisleading statements do not come within the ambit
of section 1692e unless sustatements are materighee Gabrielle v. Law Office of Martha
Croog 2012 WL 460264, at *2 (D. Conn. Feb. 9, 201Z)dlirts considering a FDCPA violation
have looked to whether a statement igemally false or misleading.”) (citingane v. Fein, Such
and Crane, LLP767 F. Supp. 2d 382, 389 (E.D.N.Y. 2011 )gin v. Solomon & Solomon,
P.C, 2011 WL 5354250, at *2 (D. Conn. Oct. 28, 2011) €r\f a statement is false in some

technical sense, it does nooldte the statute unless ibuld mislead the unsophisticated



consumer. . .. Statements are materiallyefalsd misleading if they influence a consumer’s
decision or ability to pay or challenge a debtHdgsbrouck v. Arrow Fin. Services L|.2011

WL 1899250, at * 4 (N.D.N.Y. May 19, 2011) (“Moreay¢here is a materiality requirement for
allegedly false statements under 8 1692€09razzini v. Litton Loan Servicing LL.2010 WL
6787231, at *7 (N.D.N.Y. June 15, 2010) (“[E]verddfendant did provide a false statement in
one or more of its communications with plaintgfaintiff has failed to establish that the alleged
false statement wamnaterialto her decision to pay her debttbat it impaired her ability to
challenge the debt.(emphasis added).

Finding these authorities persuasive, | hold thatleast-sophisticated-consumer standard
does contain a materiality requirement. In mgwithe requirement of materiality is in harmony
with the dual purposes of thedst-sophisticated-consumensgtard: the need to protect
unsuspecting consumers from unscrupulous dédlgictors and the need emsure that debt
collectors are not heléable “for unreasonable misinterpretation€lomon 988 F.2d at 1319;
see also Maguirgld7 F.3d at 236 (“In evaluating potenti@lations of the FDCPA, the court
must use an objective standard based oetldr the ‘least sophisticated consumesuld be
deceived byhe collection practice.”) (emphasis adileAs other courts have recognized,
“immaterial statements, by definition, do not affactonsumer’s ability to make intelligent
decisions” concerning an alleged debBionohue 592 F.3d at 1034 (citingahn, 557 F.3d at
757-58). Imposing liability for technical falsehdsothat have no bearing on the debt or the
ability to dispute it furthers no conceivaldonsumer interest under the FDCPA and only
increases the cost of credit by subjegtdebt collectors to frivolous claim§&ee Hasbrougk
2011 WL 1899250, at *4 (“An immaterial staterhen information does not contribute to the

objective of the FDCPA nor doésundermine it.”). Thus, aalleged false or misleading



statement is not actionable under section 1692e unless the statement is “material,” meaning that
the statement would “influence a consumer’s denisir ability to pay or challenge a debt.”
Klein, 2011 WL 5354250, at *2.

Applying this standard to thease at bar, Walsh fails tast a claim under section 1692e.
The communications at issue fall into two meategories: (1) statements made while Walsh
was defending hersgiiro se and (2) statements made after Walstained counsel. | divide my
analysis accordingly.

1. Alleged Communications to Self-Represented Party

Walsh alleges that three communications o@iwhile she was still representing herself
pro sein the underlying litigation: (1) the filing of an objection to a motion for extension of
time, which claimed that Walsh’s discovery regts were “drafted by someone not licensed in
Connecticut and obtained over théelmet as part of a scam;”)(the filing of an objection to
requests for admission, which claimed that Wals&tgiests were “pro forma definitions drafted
by someone who is not licenses [sic] to practaw in Connecticut and how [sic] may not
ethically provide legal advice to the Defendant [8¥&l this person needs to be reported to the
statewide grievance committee sinbis conduct is illegal andscam;” and (3) the filing of a
motion to strike, which falsely claimed thatfeledants never received requests for admissions
and that notice of service was improperly fil&seeCompl. (July 13, 2011), at | 22-23, 25;
Compl. (Sept. 8, 2011), at 1 23-27.

Even assuming the truth of these allegatiang, drawing all reasonabinferences in the
plaintiff's favor, Walsh has failed to afie how any of these statements waggeriallyfalse or
misleading. Indeed, nowhere does Walsh assatrthise statements caused her any confusion

about the validity or amount of the debt or otheenmpeded her ability to pay or challenge it.



Rather, all three communications were directed atdlet, rather than Walsh herself, and
concerned procedural deficiencigigring the course of litigatn that bore no relation to the
underlying debt.SeeKlein, 2011 WL 5354260, at *2 (dismissing FDCPA claim where “the
allegations of the complaint describe[d] prdgeal defects in connection with state court
litigation” and where “plaintiff d[id] not allegéhat defendants made a representation or
statement that impeded his ability to payballenge the debt that he incurrediicAfee v. Law
Firm of Forster & Garbus2008 WL 3876079, at *5 (E.D.N.YAug. 18, 2008) (rejecting
FDCPA claim when “all of Plainf’'s claims relate solely to Defendants’ alleged improprieties
in prosecuting a court actionagst him in state court”).

In her opposition briefs, however, Walsh contetindg defendants’ false representations
were material because they “undermined her alditgyefend the debt” and forced her to retain
counsel at considerable expengd.’s Mem. in Opp’n (doc. 83), at 19; Pl.’'s Mem. in Opp’'n
(doc. # 54), at 19. Walsh’'sqarment is unpersuasive.

First, as a matter of policy, the FDCRACore purpose—protecting unsophisticated
consumers from unscrupulous debt collectors—igmpticated by discovery motions and other
pretrial proceedings in statewt, a process that is alreadbgulated by the court system and
continually monitored by the presiding judgéf. Simmons v. Roundup Funding, L1622 F.3d
93, 96 (2d Cir. 2010) (noting tham, the bankruptcy context, “[Wjle the FDCPA'’s purpose is to
protect unsophisticated consumers from unsgious debt collectorghat purpose is not
implicated when a debtor is instead prtgelcby the court system and its officersDerisme v.
Hunt Leibert Jacobson P.2012 WL 3000386, at *16 (D. Conn. July 23, 2012) (“Ultimately,
the courts supervise and hatwe authority to discipline, aluding the power to revoke the

license to practice law of any attorney who abukegudicial process or otherwise fails to fulfill
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her or his professional responsibility. . . . In addition disciplinary proceedings may be initiated
by a debtor harmed by the conduct of an unscrupuoless than diligerattorney.”) (citing
Connecticut Practice Book, § 2-44). Becausagditts in state court already enjoy myriad
procedural and substantive protections froaudtulent and deceptive practices, resort to the
FDCPA is unnecessarysee Derisme2012 WL 3000386, at *16.

Moreover, the fact that Walskias compelled to retain counseldefend against the debt
does not transform defendantsopedural misconduct into matermaisrepresentations within
the ambit of section 1692e. Even if Walsh fi@sed to incur unnecessary attorneys’ fees and
other costs to respond to defentia frivolous motions or metfess objections, state court
procedures provide the appropriagéeourse for such bad faitbreduct: sanctions in the form of
attorneys’ feesSee Maris v. McGrat269 Conn. 834, 844 (2004) (“It is generally accepted that
the court has the inherent authotityassess attorney’s fees wia losing party has acted in
bad faith, vexatiously, wantontyr for oppressive reasons.9ee alsaConnecticut Practice
Book, § 2-44 (“The superior court may, for just saususpend or disbar attorneys and may, for
just cause, punish or restrain any person @agén the unauthorized practice of law.”).

Thus, even assuming that the commundacatiduring Walsh'’s self-representation were
false, they were not materially so. The misesentations at issuercerned assertions made
during pretrial proceedings in awlversarial system, not the validdf/the underlying debt or the
ability to dispute it. As a result, the allegeommunications fall outsidée reach of section
1692e and Walsh’s FDCPA claimsust be dismissed.

2. Alleged Communications to Attorney-Represented Party

Walsh also claims that defendants madeerous misrepresentations after Walsh

retained counsel in the underlying litigatiolm fact, the vast majority of the alleged
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communications fall into this category, incladi (1) the filing ofobjections to Walsh'’s
discovery motions in which defendants made fatagements; (2) the filing of discovery motions
in which Dumont admitted to having sent Walsh bank statements related to a different case and
falsely alleged that Walsh’s attorney had &dened and bullied” her; (3) the filing of
premature motions for default; (4) the filing of a motion to strike, which falsely claimed that
defendants never received requests for admissions and that notice of service was improperly
filed; (5) the failure to answetiscovery and the attempt tower up that failure with false
statements; (6) the filing of an objectionitalsh’s motion for contempt, which included
multiple false statemerftsand (7) the filing of inaccurate ¢#ications that pleadings had been
mailed on particular datesseeCompl. (July 13, 2011), at 1 26-28, 31-32; Compl. (Sept. 8,
2011), at 17 29-31; 35-39.

Walsh’s FDCPA claims predicated on thigda batch of communations fail to pass
muster for at least two reasons. First, all esthcommunications involygocedural defects in
the underlying litigation that were immaterialttee amount, character, walidity of the debt.
Thus, for substantially the same reasons outlined above, Walsh fails to state a claim under the
section 1692e because the allegedly falsaisteading statements lack materialityeeKlein,

2011 WL 5354260, at *2.

’ It bears mentioning that, even if defentamade materially false or misleading
statements in response to Walsh’s motion for coptethose statements stould not give rise
to a FDCPA violation. Based on the plain meamhthe statute, sectiol692e’s protections are
only triggered by conduct “in conngan with the colledbn of any debt.” 15 U.S.C. § 1692e.
The motion for contempt was, @ssence, a collateral proceedinigated by Walstthat no
longer concerned the collection@flebt, but rather defendantsisconduct during the course of
the litigation. Cf. Gorham-Dimaggio v. Countrywide Home Loans,,IB805 WL 2098068, at
*2 (N.D.N.Y. Aug. 30, 2005) (FDCPAid not apply where “Defendéwas not ‘attempting to
collect a debt’ and [where] the communicatinstituted by Plaintifivas not ‘in connection with
the collection of any debt) (quoting 15 U.S.C. 8692e) (emphasis added).
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But even assumingyrguendo that some or all of #se communications could be
construed as materially false or misleadMglsh’s FDCPA claims nonetheless fail on a
different ground. IrKropelniki v. Siegel290 F.3d 118 (2d Cir. 2002), the Second Circuit
observed, albeit in dicta, that “[ingre an attorney is interposed as an intermediary between a
debt collector and a consumer, we assumettbenay, rather than the FDCPA, will protect the
consumer from a debt collectofiudulent or haragsy behavior.” Id. at 127. Relying on this
passage, multiple district courts within this citduave held that communications directed at a
debtor’sattorney rather than the debtor herself, areleded from the purview of the FDCPA.
See Gabrielle2012 WL 460264, at *3 (“[T]he allegations thie complaint describe procedural
defects in connection with stateurt litigation rather than comunications with the plaintiff-
debtor. The communications at iesuere directed to the state coaind to the plaintiff's lawyer.
In light of the fact that the statements were made within the legal context of litigation, they
cannot be considered to besleading of plaintiff who warepresented by counsel.Boyd v.

J.E. Robert C9.2010 WL 5772892, at *13 (E.D.N.Y. M&1, 2010) (“Relying on the Court’s
reasoning irKropelniki, any communications between [debli@ctor] and [debtor’s] counsel are
not actionable under the FDCPA.Ttomba v. M.R.S. Assocs., IN823 F. Supp. 2d 424, 428
(E.D.N.Y. 2004) (“[I]n reliance upoKropelnicki the Court concludes that, under the
circumstances alleged in this case, PIHihtis no cause of action under the FDCPA where a
communication was solely directed to her attorney and no threat was made regarding contact
with the debtor herself.”). 1, too, findropelnickis reasoning persuasiv&Vhere a debtor is
represented by an att@y, the protections afforded by deat1692e do not extend to false or
misleading statements contained in court filings submitted in the course of on-going litigation.

Here, the communications listed above apedi not only in te context of on-going
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litigation, butafter Walsh retained counsel to represent hehat action. Thus, all of the alleged
false statements that were directed solely tésWs attorney, rather than to Walsh herself, fall
outside the strictures of section 169&ee Kropelniki290 F.3d at 127. Accordingly, this
subset of Walsh’s FDCPA clas must be dismissed.

B. CUTPA Claims

CUTPA provides, in relevamart, that “[n]Jo person shatihgage in unfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or commerce.”
Conn. Gen. Stat. § 42-110b(a). Imgeal, there are three critef@ determining whether an act
or practice is “unfair” witin the meaning of CUTPA:

(1) [W]hether the practice, without necesiyahaving been previously considered

unlawful, offends public policy as it hégen established by statutes, the common

law, or otherwise—in other words, it sithin at least ta penumbra of some

common law, statutory, or other establdlmmncept of unfairnas (2) whether it

is immoral, unethical, oppressivar unscrupulous; (3) whether it causes

substantial injury to consumers, [competitors, or other businesspersons]. . .. All

three criteria do not need to be satdfte support a finding of unfairness. A

practice may be unfair because of the dego which it meets one of the criteria

or because to a lesser extent it meets all three.

Ventres v. Goodspeed Airport, LLZ75 Conn. 105, 154-55 (2006). “Any person who suffers
any ascertainable loss of mormyproperty, real or personals a result of the use or
employment of a method, act jmractice prohibited by sectiat?2-110b, may bring an action . . .
to recover actual damage€bnn. Gen. Stat. § 42-110g(a).

Here, Walsh admits that her CUTPA claiare predicated on defendants’ alleged
violations of the FDCPASeePl.’s Mem. in Opp’n (doc. # 53at 21-22. As explained above,
however, defendants’ false communications dutiregcourse of the underlying litigation did not

amount to a violation of the FDCPA. Theyed, Walsh’'s CUTPA claims likewise fail.

But even assuming that Walsh’s CUTPA ailaisomehow lie outside of the FDCPA,
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those claims, arising under state law, @treerwise barred by ¢hcommon-law litigation
privilege® “It is well settled thatommunications uttered or publishim the course of judicial
proceedings are absolutely privileged so long ag #re in some way péarent to the subject of
the controversy . ... The pilege applies also to statementade in pleadings or other
documents prepared in connection with a court proceediDgrisme 2012 WL 3000386, at
*27 (quotingAlexandru v. Strong81 Conn. App. 68, 83 (2004 peealso Hopkins v. O’Connor
282 Conn. 821, 839 (2007) (If “the communicatiores @itered or published the course of
judicial proceedings, even if they are publghalsely and maliciously, they nevertheless are
absolutely privileged provided they are pertinenthe subject of the controversy.”). Although
few courts have considered the litigation priggen the context of CUTPA claims, those that
have had occasion to do so have uphetdatiplication of atolute immunity.See, ., SNET
Information Servs. v. Vecchifte007 WL 4212699, at *3 (Conn. Super. Ct. 2007) (“[T]he
CUPTA claim is predicated orarious representations by SNET regarding the amount of
damages sought. It is undisputkdt the representations uttetwdthe plaintiff wee articulated
during the course of a judicial proceeding. tAgse representatiomgere essential to and
published in the course of a judicial proceedingytare protected by an absolute privilege.”).

Here, all of the alleged false communicatiarese made by an attorney in the course of
the underlying lawsuit on issues pertinentht® controversy. écordingly, defendants’

statements are protected by an &ldsgorivilege and Walsh’s CUTP@&aims must be dismissed.

8 Unlike FDCPA claims arising under fedelalv, there is no albgation of common-law
litigation immunity for CUTPA claims arising undstate law. Walsh agars to admit as much
in her brief. SeePl.’s Mem. in Opp’n (doc. # 53), at ZINormally . . . a party is absolutely
immune from liability for statements made during the course of litigation. However, debt
collectors subject to the FDCR#&e not immune to false, misleading or deceptive statements
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IV.  Conclusion

In sum, defendants’ motions to dismiss (&ld¢ 18 and # 33) are GRANTED. The Clerk
shall enter judgmentnal close the file.

It is so ordered.

Dated at Bridgeport, Connectictihis 24th day of September 2012.

& Stefan R. Underhill
Sefan R. Underhill
Lhited States District Judge

made in the course of litigation.”).
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