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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

FELIX DEJESUS,
Petitioner,

No. 3:11cv1355 (SRU)

V.

UNITED STATES OF AMERICA,
Respondent.

RULING ONMOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

Felix DeJesus, appearipgo se, has moved to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. § 2255. DeJesus is conaih&e@deral Correctional Institution Fort Dix in
Fort Dix, New Jersey, having been convicted byrg and originally sentenced to 360 months in
prison for conspiracy to possesighintent to distribute morthan 1,000 grams of heroin and 50
grams or more of cocaine basevyialation of 21 U.S.C. § 846See Judgment{nited Satesv.
DelJesus, 3:00-cr-227 (SRU) (doc. # 1089). DeJeappealed both his conviction and his
sentence. On November 29, 2005, the SecondiCaffirmed the conviction, but remanded the
matter for proceedings pursuantuoited Satesv. Crosby, 397 F.3d 103 (2d Cir. 2005Wnited
Satesv. DeJesus, 160 F. App’x 15 (2d Cir. 2005). DeJsspetitioned to the Supreme Court,
which denied certiorari on March 27, 200BeJesus v. United Sates, 547 U.S. 1048 (2006).

Upon remand, | determined that | would hatve sentenced Desies to a different
sentence had the Sentencing Guidelines bees@ghat the time of his initial sentence, and on
July 11, 2006, | declined to resentence him. teoto remedy an admstrative error) issued
a second ruling declining to resentence DeslesuApril 30, 2007. DeJesus appealed again on
May 4, 2007. The Second Circuit again remanded the case for resentencing on July 1, 2008, this
time pursuant t&nited Sates v. Regalado, 518 F.3d 143 (2d Cir. 2008), and to consider

DeJesus’s claim that he had been inapproprighyenced to a term of imprisonment 20 months
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longer than that imposed on his brothenited Sates v. Rosario, 280 F. App’x 78 (2d Cir.
2008).

On June 26, 2009, | held a resentencing hgaat which | reduced DeJesus’s term of
incarceration by 60 months to 300 months’ imprisenm DeJesus appealed a third time, and on
September 24, 2010, the Second Circuit affirtiedsentence, holay that it was both
procedurally and substantively reasonalimited States v. DeJesus, 393 F. App’x 829 (2d Cir.
2010). Less than a year later, on August 22, 2D&lesus filed the present motion to vacate, set
aside, or correct his sentence pursuant to 28 U.S.C. § 2255.

DeJesus raises his claims for relief based upon ineffective assistaimeesel. DeJesus
requests that the court vacate aetlaside his sentence for res@icing or grant an evidentiary
hearing.

l. Background

DeJesus was a trusted lieutenant of dre@er Frank Estrada and a high-ranking member
of Estrada’s large-scale heroin and crackatioe distribution orgamation in Bridgeport,
Connecticut. DeJesus was convicted of possesstbrintent to distribute 1,000 grams or more
of heroin and 50 grams or more of cocaine lwasApril 2, 2002, after a momtlong jury trial.

At DeJesus’s sentencing on Septenthez002, | determined that DeJesus was
responsible for a drug quantity that placed hirindelines base offense level 38. Two levels
were added for use of a firearm, three levelhfse management role, and two levels were added
for use of a minor, bringing his total offensedéto 45, which was autaatically adjusted down
to 43. DeJesus moved for a domard departure on the groundexitraordinary rehabilitation,
for which a one-level departure was granted,ding his offense level to 42. Tr. of Sentencing
at 65-66,United States v. DeJesus, No. 3:00-cr-227 (D. Conn. Sep. 4, 2002). | adopted the

Presentence Report (“PSR”) calculation of Ded&sscriminal history category as V, based on
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ten criminal history points for, among otheintys, four prior misdemean assault convictions

and a conviction for threatening. | adjusted®sus’s criminal history points to eight and

departed downward to category, bn the ground that his crimahhistory category significantly
overstated the seriousnesshed past criminal conductd. at 31. Initially, | sentenced DeJesus

to 360 months’ imprisonment on each count, to be served concurrently, to be followed by a ten-
year term of supervised release. Judgménited States v. DeJesus, 3:00-cr-227 (SRU), (doc. #
1089). On remand, | lowered his sentence tor800ths’ imprisonment and a five-year term of
supervised release. Am. Judgmeédt, (doc. # 1655).

. Standard of Review

“A prisoner in custody under sentence aoart established by Act of Congress claiming
the right to be released upon the ground thattntence was imposed in violation of the
Constitution or laws of the United States . . ymaove the court which imposed the sentence to
vacate, set aside or correct the sentence.” 28 U.S.C. § 2255.

Section 2255 provides that,

[u]nless the motion and the files and records of the case conclusively show that

the prisoner is entitled to no reliefgtisourt shall cause notice thereof to be

served upon the United States attornegnga prompt hearing thereon, determine

the issues and make findingkfact and conclusions ¢dw with respect thereto.
28 U.S.C. § 2255(b). A districbart has “wide discretion in deleping the record it will use to
determine a habeas petition,” however, “thatmison does not extend to summary dismissals of
petitions presenting facially valid claims and off-the-record interactions with trial counsel.”
Phamv. United Sates, 317 F.3d 178, 185 (2d Cir. 2003).

A petitioner may raise a claim of ineffectivese$ance of counsel even if that claim was

not raised previously atial or on appealMassaro v. United Sates, 538 U.S. 500, 504 (2003).

To succeed, the petitioner must demonstrate ét)his counsel’s perfarance “fell below an
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objective standard of reasonaldss,” and (2) “that the deficient performance prejudiced the
defense.” Srickland v. Washington, 466 U.S. 668, 687-91 (1984). The mere possibility that a
particular deficiency might have prejudicée defendant is not enough. Rather, “[t]he
defendant must show that there is a reasormbleability that, but focounsel’s unprofessional
errors, the result of the proceedings would Haeen different. A reasonable probability is a
probability sufficient to undermineonfidence in the outcomeld. at 694. In addition, “[a]
court must indulge a strong presumption that celmsonduct falls within the wide range of
reasonable professional assistandel.”at 689.

The Strickland standard also applies to ineffectivesistance claims directed at appellate
counsel. See Abdurrahman v. Henderson, 897 F.2d 71, 74 (2d Cir. 1990). Moreover, a claim
alleging ineffective assistance @ppellate counsel on the basis of counsel’'s omission of an issue
will fail unless the petitioner can show “that counsel omitted significant and obvious issues while
pursuing issues that were algaand significantly weaker."Mayo v. Henderson, 13 F.3d 528,

533 (2d Cir. 1994).

[1. Discussion

A. Failure to Challenge Drug Quantity

DeJesus first claims that his trial counsel was ineffective for failing to challenge the
guantity of narcotics attributed to him. Heaes that prior to sentencing there was a status
conference for the purpose of scheduling an evidentiary hearing teeréfs® issue of drug
guantity. At the status conference, DeJesustmsel, Attorney Dan LaBelle, stated that he did
not want to have a hearing on the matter. '$btem., at 7-8. LaBelle did submit a written
objection to the drug quantityltaough DeJesus argues thaBledle did not challenge the
calculations set forth in the Governmisnmhemorandum in aid of sentencinigl. at 8. DeJesus

argues that his counsel failed to “review the rda the drugs” and that LaBelle “did not know
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any legal approach in how &ftack the drug quantitiesId. at 9.

DelJesus indicates that the P& Ributed 30 kilograms dferoin and 1.5 kilograms of
cocaine base to DeJesus’s involvement in the conspitdcgt 2. At sentencing, LaBelle
requested that | make a finding regarding dyugntity. Transcripdf Sentencing at 1&Jnited
Satesv. DeJesus, No. 3:00-cr-227 (SRU) (D. Conn. Sep. 4, 200R¢xpressed surprise at this
request, stating,

Let me clarify what precisely you wanitwas concerned to read that objection

because we had a status conferenceisnctse a couple months ago with all

counsel present for the purpose of scliedwan evidentiary hearing to determine

the quantity with respect to variousfeledants, and uniformly defense counsel

indicated they did not want to havé@aring on quantity, to my surprise, | will

admit. And so it’s not clear to me what you want me to do. Do you want me to

hold a hearing on this point and make a gpedetermination bout your client?

Do you want me to review the accuracy of the calculations set forth in the

government’s memorandum in aid of sentencing?

Id. When counsel confirmed his wish that | makending on the record, | said, “I haven’t heard
any argument or evidence thabwid undercut the quantity staterhé@mthe PSR and that's what
I’'m trying to figure out.” Id. at 17. LaBelle then replied, Have not heard anything, Your
Honor.” Id. There was no evidencedgspute the testimonggarding drug quantity that | heard
at trial, which was consistent with the PSR&dculation of drug quanies, and, therefore, |
adopted the PSR’s factual statants as findings of fact.d. at 66.

In order for a petitioner to succeed on agffi@ctive assistance of counsel claim, the
petitioner must demonstrate (1pathhis counsel’s performanceetfbelow an objective standard
of reasonableness,” and (2) “that the defit performance prejudiced the defens&rickland
v. Washington, 466 U.S. at 687-91. If the petitioner faidssatisfy one prong, the court need not
consider the otherld. at 697.

This claim fails on the prejudice prong. J2sus was part of a huge drug trafficking



organization and was a close lieudat of Frank Estrada. DeJe®udrug quantity determination
was based upon the amount of drugs foreseeastiyldited by the conspiracy, the length of his
participation in the organizationnd the types of transaghs that he engageunl. At trial, the
government presented the testimafigooperating witnesses, including Frank Estrada himself.
That evidence indicated that DeJesus travelédiamni with Estrada carrying large quantities of
U.S. currency, that during his lengthy invatwvent in the conspiracy, DeJesus passed out
distribution quantities of druge street-level dealers, celited money from drug sales on a
regular basis, and stood as an armed supemidmgging sessions whedigogram quantities of
heroin were packaged for street-level salesJesus points to no information, evidence, or
witness that LaBelle should have useddatest the drug quantity attributed to him.

Furthermore, in order to obtain a loweri@lines imprisonment range, DeJesus would
have had to prove that the drug quantity attribteldim was less than 10 kilograms of heroin
and 500 grams of cocaine base. At sernte)) DeJesus’s offense level, increased by
enhancements for use of a minor, possession of firearms, and management role, reached 45,
which was automatically adjusted downwardhe maximum offense level of 43. Had LaBelle
successfully argued that DeJesias responsible for less thametBO kilograms of heroin and 1.5
kilograms of cocaine base, as DeJesus statekdwdd have, his base offense level would have
been 36. U.S. Sentencing Guidelines Manual § 2D1.1(a)(3)(c) (2002). At level 36, with a two-
level enhancement of use of a minor, a twodlenmancement for possession of firearms, and a
three-level enhancement for management roldeBés’s total offense level would have been 43
still, before the downward departure to 42 fotr@ardinary rehabilitationHis Guidelines range,
therefore, would not have been altered. In order for DeJesus to have obtained an offense level

lower than 43, he would have had to havetsthwith a base offense level of 34, which means



the drug quantity attributable to him would hdeee “at least 3 KG but less than 10 KG of
heroin” or “at least 150 G butde than 500 G of cocaine baseld.

There is no question that the governmentgmesd sufficient evidence to show that the
amount of drugs foreseeable and attributabeadesus was greater thlh kilograms of heroin
and 500 grams of cocaine base. Throughout the Bsfyyay trials, a great deal of evidence was
presented pertaining to the amount of drugs that could be attriloutieel entire conspiracy, as
well as to DeJesus individuallyrrocessing heroin fatreet-level distribution was known as a
“session” or “bagging session3essions were held one toottwmes per week and typically
involved anywhere between ten amgnty people. Trial Tr. at 22Qnited States v. Herredia,
et. al, No. 3:00-cr-227 (SRU) (D. Conn. Nov. 2001). Those sessions were normally
supervised by lieutenants in the organizatiachsas Felix DeJesus, Michael Hilliard, Ricardo
Rosario, Isaias Soler, and others. At trial, co-conspirator Nelson Carrasquillo testified that, at
least as early as 1999, each weeldgsion resulted in the prepaora of at least 206 bricks of
heroin for street level distrilbon, or approximately one kilografi,000 grams) of heroin. Trial
Tr. at 62, 72United Statesv. Herredia, et. al, No. 3:00-cr-227 (SRU) (D. Conn. Nov. 26, 2001).

The evidence presented at trial showed ti@tconspiracy was sponsible for well in
excess of 30 kilograms of heroin and 1.5 kilogsashcrack cocaine. Co-conspirator Jermaine
Jenkins testified that, during the course ofgagicipation in the orgazation, “kilos and kilos
and kilos of crack cocaine [and] . . . kilos anid¥kand kilos of heroinand “tens of thousands

of dollars, hundreds of thousands of dollars” and “more than a million dollars” passed

! Furthermore, in order to receivesaiidelines imprisonment range loweaththe sentence he ultimately received
following remand, DeJesus would have had to have starsetage offense level of 30, which would have required
his counsel to show that the drug qiitgrforeseeable and attributable to Delewas “at least 700 G but less than 1
KG of Heroin” or “at least 35 G but less than 50 GCokcaine Base.” U.S. Sentencing Guidelines Manual §
2D1.1(a)(3)(c)(5). Thgovernment presented evidence to showdhatich larger drug @untity was foreseeable

and attributable to DeJesuSeeinfra.
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through his hands alone. Trial Tr. at 16hjted Statesv. Herredia, et. al, No. 3:00-cr-227
(SRU) (D. Conn. Nov. 20, 2001). Co-conspirator Jasgo’s testimony also indicates that from
sixteen to eighteen ounces of heroineveagged per week. Trial Tr. at 22Hited Statesv.
Herredia, et. al. No. 3:00-cr-227 (SRU) (D. Conn. Nov. 14, 2001). An ounce is equal to 28.35
grams and sixteen ounces (one pound) is €qu&d3.6 grams. Therefore, even using that
conservative estimate, the Estrada drug operatospired to distbiute and did distribute
approximately 23,587 grams or roughly 23.6 kilograms of heroin in just one year. Gov.’s Omn.
Sent. Mem., at 22. The conspiracy took placBridgeport from the time when Frank Estrada
was released from prison in 1995 to when he araested in 2000, and DeJesus was involved for
several of those years. Thus, the drug quargdsonably foreseeable to DeJesus easily exceeds
30 kilograms of heroin.

Felix DeJesus was also involved in the crapkration of Estrada’s organization. In
1998, when co-conspirator Jermaine Jenkins wakslena sell the crackocaine that Estrada
gave him to sell in the P.T. Barnum housingject, DeJesus, among others, was instructed to
flood the market with kilograms of cheap crack cocaine. Trial Tr. didifed Satesv.
Herredia, et. al, No. 3:00-cr-227 (SRU) (D. Conn.oM. 20, 2001). The evidence at trial
indicated that the co-conspioas were distributing kilogramuantities of crack cocaine per
week. Jenkins testified that “[Estrada] went ahead and the rib& kilos of the coke that he
had, he went out and bag them, cook them up and bagged them up hisself and had them
distribute out there.ld. at 46.

Even had DeJesus’s attorney somehow Iseenessful in arguing that the drug quantity
attributable to DeJesus should be less thanl8rams of heroin and 8 kilograms of cocaine

base, an unlikely prospect in itself, that suceessld not have resulted in an offense level lower



than 43. DeJesus would not have been ablertaxdict a finding thalhe was responsible for
more than 10 kilograms of heroin and 1.5 kibngs of cocaine base. Therefore, DeJesus cannot
meet the prejudice prong of his inefiee assistance of counsel claim.

B. Failure to Arquépprendi Violation

DelJesus also argues that his counsel weftertive for failing to properly investigate
and pursue a claim undapprendi. He argues that only the yymot the court, can make drug
guantity findings, even if theotrt’s findings did not exposedhdefendant to a sentence beyond
the otherwise applicable statutanaximum sentence. Pet.'s Merat,18. He also contends that
“we cannot conclude, as the government may argueAgpaendi and its progeny apply only to
prosecutions that actually result in sentereaseeding otherwise applicable maximumid’ at
22.

In Apprendi v. New Jersey, the Supreme Court held that ‘flo¢r than the fact of a prior
conviction, any fact that ineases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved beyond a reasonable doubt.” 530 U.S. 466,
490 (2000). Following\pprendi, the Second Circuit clarified thdit is error for a court to
‘enhance’ a defendant’s sentenabove a statutory maximum based on drug quantity if the
Government has not charged drug quantity eitidictment and proveitto a jury beyond a
reasonable doubt.United Statesv. Thomas, 274 F.3d 655, 663 (2d Cir. 2001) (en banc).

Here, the superseding indictment chardady quantities thatitygered a statutory
maximum of life in prison, and the jury founfibise quantities. Therefore, DeJesus faced a
statutory maximum of life imprisonment as theui of jury determinations, not findings made
by the court. The Sentencing Guidelines catouta underlying DeJesus’s original sentence of

360 months’ imprisonment did not increase the marinsentence. It is wedlettled that district



courts are “empowered” to determine drug quesgtiand that only those facts “necessary to
support a sentence exceeding the maximum aatdtby the facts edtéshed by a plea of
guilty . . . must be admitted by the defendanprmved to a jury beyond a reasonable doubt.”
United Satesv. Mgjia, 324 F. App’x 51, 52-53 (2d Cir. 2002jting United States v. Booker,
543 U.S. 220, 244 (2005). There wasApprendi violation because the sentence imposed was
not more than the statutory maximum prescribed by the statute bagexljory’s verdict.
DeJesus’s counsel, therefore, cannot haenbneffective for failing to pursue &pprendi
challenge to the drug quantity findings. “Tiadure to include a meritless argument does not
fall outside the wide range of professionallymetent assistance to which [a defendant is]
entitled.” Aparicio v. Artuz, 269 F.3d 78, 99 (2d Cir. 2001) (internal quotation marks omitted).
Rather, counsel effectively argued fad@vnward departure based upon extraordinary
rehabilitation efforts by DeJesus, which riésdi in the court’s sentence of 360 months’
imprisonment. On remand, again, counsel peolsather arguments that lowered DeJesus’s
sentence from 360 months’ imprisonment to 300 months’ imprisonment. DeJesus’s counsel did
not perform below an objective standardedsonableness nor has DeJesus suffered any
prejudice as a result ofdlcounsel’s representation.

For the reasons stated aboveBEble cannot be said to hatieen ineffective on appeal.
A claim alleging ineffective assistance of appellate counsel on the basis of counsel’s omission of
an issue will fail unless the petitioner can sHtlwat counsel omitted significant and obvious
issues while pursuing issues that welearly and significantly weaker.Mayo v. Henderson, 13
F.3d 528, 533 (2d Cir. 1994). BecauseAbprendi argument would have been sure to fall, it
cannot be said that LaBelle was ineffectivegarsuing other, strongarguments on appeal.

V. Conclusion

For the foregoing reasons, DeJesus’s secti®d 22otion to vacate, set aside, or correct
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his sentence IBENIED. The motion, files, and record§this case are extensive and
conclusively show that DeJesus is entitled toelef; therefore, it is:10t necessary to hold an
evidentiary hearing. 28 U.S.€.2255(b). A certificate of agalability will not issue because
DelJesus has failed to make a “gabsial showing of the deniaf a constitutional right.” 28
U.S.C. § 2253(c)(2). DeJesus has not dematestithat “reasonable jurists could debate
whether . . . the petition shouldveabeen resolved in a differemanner or that the issues
presented were adequate to deserve encouragement to proceed fértbgiryv. Artuz, 309 F.3d
103, 106 (2d Cir. 2002) (quotirfgack v. McDaniel, 529 U.S. 473, 484 (2000)) (internal
qguotation marks omitted). The dteshall close this case.

It is so ordered.

Dated at Bridgeport, Connectictibhis 9th day of July 2013.

[s/ Stefan R. Underhill
Stefan R. Underhill
United States District Judge
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