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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

______________________________________________________________ X
Faroulh Dorlette,
Raintiff, RULING
-against- CaseNo. 11-cv-1461(TLM)
Dave Butkiewicus, et al.,
Defendants
______________________________________________________________ X

Before the Court is the Motion for Summaludgment [Rec. Do&4] and Memorandum
of Law in Support [Rec. Doc. 54-23] filed byfdadants David Butkiewicus, Jeffrey McGill,
Bradley Guertin, John Frasco, Mark Tourangdaederick Levesqué&tephen Clapp, Kristan
Mangiafico, Mary Marcial, Scott Salius, Bri#@8tadway, Theresa Lantz, Brian Murphy, Valerie
Light, and Lynn Milling (together‘Defendants”), and the Biiien Opposition to Defendants’
Motion for Summary JudgmefRec. Doc. 62] filed byro seplaintiff Faroulh Dorlette. For the
reasons set forth below, Defendants’ Motion$ommary Judgment wilie granted. All of
Plaintiff's claims will be dismissed with prejudice.
|. FACTUAL BACKGROUND

On December 17, 2007, Plaintfaroulh Dorlette, an inmate in the custody of the
Connecticut Department of @ection (hereinafter “DOC”), was transferred to Northern
Correctional Institution (herein&it “NCI”), where he was houséal the facility’s close custody
unit. Def. 56.1 St. 11 5, 23 [Rec. Doc. 54-29 ,a4]. NCI, a level-five maximum security
institution, is designated to manage inmates whe ldmonstrated that they pose a threat to the
safety of the community, staff, and other inmalesy 13 [Rec. Doc. 54-29, at 3]. The close

custody unit in particular is a housing unit atiIN@ich houses inmates classified as security
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risk group membersg. 16, which the DOC recognizes as menshof “discreteentit[ies]” of
inmates who possess common characteristics anthesgepresent a thret other individuals

at the facility.ld. 1 19-21 [Rec. Doc. 54-29, at 4Plaintiff has been classified as a security risk
group member in the DOC system since 20027 22.

On May 6, 2008, Plaintiff was transferredtb@ close custody unit run by defendant
Butkiewicus, Dorlette Aff. { 3 [Rec. D062-6, at 10], a Correctional Captain at NCI.
Butkiewicus Aff. 11 4-5 [Rec. Doc. 54-18, at Rlaintiff alleges thaimmediately upon his May
6 transfer into Butkiewicus’ unit, Butkiewistbegan a campaign to harass and intimidate
Plaintiff, accusing him of an intent to “cause trlaybthreatening to “ship” him “out of state,”
and stating that he planned to “give a femwates incentives to make something up” to
accomplish this plan. Dorlette Aff. I 3 [Rec. D6@-6, at 10]. Plaintf further alleges that
Butkiewicus told him at their initial meeiy that Butkiewicus would blame Plaintiff for
“whatever happens in [Butkiewicus’] unitd. [Rec. Doc. 62-6, at 10-11Plaintiff asserts that
this campaign of harassment and intimidationtmued over the course of the next moidh{

4 [Rec. Doc. 62-6, at 11]. During these confadiains, Plaintiff claim$ie repeatedly told
Butkiewicus he had no intention to cause tteubut that Butkiewics’ “tough talk” did not

scare himld. T 3 [Rec. Doc. 62-6, at 10-11]. Plaintfffesponses allegedly caused Butkiewicus
to “become even more aggravated” and issuenstitie threats about traesfing Plaintiff out of
state.ld. 11 3-4 [Rec. Doc. 62-6, at 11]. Over the mauof this month, Plaintiff attests that he
informed defendant Warden McGill of Bugkvicus’ continued “threatening and harassing
conduct.”ld. T 6 [Rec. Doc. 62-6, at 12]. In responseaimlff claims that McGill told him to

stop complaining about Butkiewicus and warfaintiff that Butkiewicus can “do what he

pleases in his unit.d.



Butkiewicus attests that he followed notrpeocedure in speaking with Plaintiff upon
Plaintiff's entrance into his unit; during theintial conversation, Butkiewicus informed Plaintiff
that he knew Plaintiff was a “high rankingiié “influential” member of a security risk group,
that because of this designation Butkiewicus wdaé “closely monitoring [Plaintiff’s] activities
in the unit,” and that he would hold Plaintiiccountable for his actions.” Butkiewicus Aff.
18-19 [Rec. Doc. 54-18, at 4]. Butkiewicus disputes he ever threated to have Plaintiff
“shipped out of state” for any wngdoing that occurred in the udd. § 20.

On June 3, 2008, an inmate was assaulted byther inmates in NCI's recreation yard.
Def. 56.1 St. 1 28 [Rec. Doc. 54-29, at 5]. Butkeus investigated the incident and helped
prepare an incident report packagk f{ 29-30seelJune 3, 2008 Connecticut DOC Incident
Report Package (“Incident Report Package”) [REuc. 54-7]. Using the information obtained
during the investigation—some of which Butkiewicus attests was obtained from confidential
informants at NCl—Butkiewicus concluded tliaintiff had orchestrated the assault on the
inmate in the recreation yard. Def. 56.1 St. Y 3]R&2. Doc. 54-29, at 5]. Plaintiff attests that
he was summoned to Butkiewicus’ office on Jdnat which time Butkiewicus “demanded” that
Plaintiff give him information about the Jun@8sault, including the namef the perpetrators.
Dorlette Aff. 1 5 [Rec. Doc. 62-6, at 11]. Plaihtifaims that he told Butkiewicus that he “had
no knowledge as to the facts oétalleged fight,” that any fight that had occurred was “none of
[Plaintiff's] business,” and that he was “not a snitdd.”Plaintiff maintains that these responses
greatly upset Butkiewicus, who told Plaintiffathhe would “pay the cost” for his unwillingness
to cooperate and for his back-talking byrgetransferred to admistrative segregatiomd. [Rec.
Doc. 62-6, at 11-12]. Plaintiff also claims thgitkiewicus badgered him for “snitching” to

Warden McGill about the series of confrontations the pair had during the past rdor@mn



June 4, 2008, Plaintiff was transferred frora those custody unit to NCI's administrative
segregation progrand. { 7 [Rec. Doc. 62-6, at 13].

According to Connecticut’s prison regulatioasiministrative segregation is for inmates
“whose behavior or management factors pose a tto¢he security of the facility or a risk to
the safety of staff or other inmates,” and is resbto if the “inmate can no longer be safely
managed in general population.” ConnadtibOC Administrative Directive (“Admin.
Directive”) 9.4, 8 3(B) [Rec. Doc. 54-11, at ADnce placed in administrative segregation, an
inmate must successfully complete three separate phases by complying with all disciplinary and
programming requirements before becoming elegfbr removal from th program. Salius Aff.
19 13-14 [Rec. Doc. 54-20, at 4]. Progressioouph the phases “dep#supon the inmate’s
behavior”: if the inmate “remains free of any additional disciplinary issues and shows initiative
in completing the program,” he can advanageulyh the phases and complete the program “in
approximately one yearld.  17. “Conversely, inmates who continue to accumulate
disciplinary reports, who refuse to cooperatthywrogramming, or who berwise continue to
present management issues due to their pdavier” will not progress as quickly and are in
danger of being “regressed baokphase one, if warrantedd. § 18. While confined in
administrative segregation, inmates are subjeathitbad range of pre-set provisions that
regulate searches of their cells, security chettiest freedom of movement, work assignments,
recreation, personal property, v@ion rights, telephone and telsiin usage, and their receipt
of mail, among other aspts of their daily lifeSeeAdmin. Directive 9.4, Attachments A/1-A/4
[Rec. Doc. 54-11, at 27-30].

The authorization of an inmate’s confinerhtmadministrative segregation is “at the

discretion of the [DOC’s] Director of Offend€lassification and épulation ManagementlId.



8 12 [Rec. Doc. 54-11, at 8]. [rtive 9.4 requires that prior &mthorization for phase one of
administrative segregation, an inmate shall recémotice and a hearing” that comply with the
specific procedures outlined in § 12 of the Directlde.see id88 12(A), 12(B) [Rec. Doc. 54-
11, at 8-9] (outlining the notice and hearing gaaeres). Following the hearing, the hearing
officer is to provide a written recommendatitvat includes the information he relied upon and
the rationale behind his recommendatiah8 12(C) [Rec. Doc. 54-11, at 9]. The Director of
Offender Classification and Pojtilbon Management makes thedl decision authorizing an
inmate’s confinement to the DOCasiministrative segregation prograleh. 8 12(D).

After Plaintiff's transfer on June 4, 2008, N@fficials initiated tle procedures outlined
by 8§ 12 of Directive 9.4 to determine whetheaiRliff should be formally authorized for
placement into the administrative segregatimgpm. On July 3, a hearing was conducted in
front of defendant Hearing Offic&lapp. Dorlette Aff. § 11 [Re®oc. 62-7, at 3]; Def. 56.1 St.
1 48 [Rec. Doc. 54-29, at 8]. Following theahag, Clapp recommended Plaintiff be placed on
administrative segregation status. 0&6.1 St. 52 [Rec. Doc. 54-29, at-8Pn July 8,
defendant Levesque, DOC'’s Director of Offender Classiinaand Population Management,
formally authorized Plaintiff's placement in administrative segregalibi§. 54;see2008
Hearing Package [Rec. Doc. 54-8, at 4, 9-10]. nifaremained in administrative segregation
until December 5, 2008, at which time he was diggd@ from the custody of the DOC. Dorlette

Aff. § 17 [Rec. Doc. 62-7, at 11]; Def. 56.1 $t58 [Rec. Doc. 54-29, at 9]. At that time,

! Plaintiff's Affidavit also alleges that defendant Mgafico served as a hearing officer and that she
recommended Plaintiff's placement innaidistrative segregation. Dorlette Aff. § 11 [Rec. Doc. 62-7, at 3-4].
Mangiafico attested that at Plaintifflslly 2008 hearing, she served in the capacity of a recording officer, and her
duties included ensuring that theaning officer followed the DOC’s heagrprocedures. Mangiafico Aff. 11 9-12
[Rec. Doc. 54-17, at 3-4]. Other than Plaintiff conclusorily labeling Mangiafico a “heafingrgfthere is no
evidence in the record thatesberved as a hearing officer, rather thaacording officer, at the July 3 hearisge
July 2008 Restrictive Status RepoftHearing for Placement or Remova2(08 Hearing Package”) [Rec. Doc. 54-
8, at 4].



Plaintiff had not progressedysend phase one of the program. Def. 56.1 St. § 58 [Rec. Doc. 54-
29, at 9].

On December 24, 2008, Plaintiff was arrestad returned to DOC custody. Dorlette
Aff. § 18 [Rec. Doc. 62-7, at 11]. Plaintiffas housed at Bridgeport Correctional Center
(hereinafter “BCC”) for six dayantil he was transferred backadministrative segregation at
NCI on December 30, 200Rl.; Salius Aff. 1 35-36 [Rec. Doc. 54-20, at 7-8]. On January 15,
2009, a hearing was conducted to determine whether Plaintiff should be formally readmitted to
the administrative segregation program. Dorléffe 19 [Rec. Doc. 62-8, at 2]; Def. 56.1 St.
11 64, 73 [Rec. Doc. 54-29, at 10, 11]. After the hearing, defendant Clapp, again serving as the
hearing officer, recommended Plaifxs readmission to administrate segregation. Dorlette Aff.
1 19 [Rec. Doc. 62-8, at 2]; Def. 56.1 St. 78 [Rec. Doc. 54-29, 4t @h]January 26, 2009,
Director Levesque formally aubrized Plaintiff's readmission o the segregation program. Def.
56.1 St. § 80 [Rec. Doc. 54-29, at 12]. Plaintifésts that he remainéa segregation until “the
end of July early August 2009.” Dorletdf. § 20 [Rec. Doc. 62-8, at 3].Plaintiff was returned
to the close custody program at this timadacordance with DOC policy. Def. 56.1 St. | 84
[Rec. Doc. 54-29, at 12].

In 2011, Plaintiff filed this suipro seunder 42 U.S.C. § 1983 aliag violations of his
rights under the Eighth and FourtdeAmendments. Compl. [Rec. Doc. 1]. He filed a verified
Amended Complaint on November 5, 2012. Am. Cbiripec. Doc. 30]. Plaintiff brought a

claim for retaliation against Butkiewicus aaatonspiracy claim against Butkiewicus and

2 Plaintiff again alleges that defendant Mangiafico served as a hearing officer, while Mangiafico attested
that she again served in the capacityezrding officer. Mangiafico Aff. 1 9 [Rec. Doc. 54-17, at 3]. Plaintiff has
not offered any evidence regarding Mangiafico’s role other than his conclusory assertion.

% The exact date of Plaintiff's removal from adminittra segregation in 2009 isiclear from the record.
Defendants state that Plaintiff was removed from segregation “on or about July, 2009.” Def. 56.1 St. | 82 [Rec. Doc.
54-29, at 12].



McGill. Plaintiff also brought due process claims against these two individuals and against
thirteen additional officials at NCI: Correahal Counselor GuertirGorrectional Treatment
Officer Frasco, Inmate Advocate Tourangeauector Levesque, Correctional Counselor
Supervisor Clapp, Correctional Counselor Mafigeg Director Marcial,Correctional Captain
Salius, Correctional Counselor Supervisor Brag, Commissioner of Correction Lantz, Deputy
Commissioner of Correction Murphy, Major Light, and Milling. Am. Compl. 11 9-16 [Rec. Doc.
30, at 3-4]* Plaintiff alleges that #fifteen individuals particited in various due process
violations while conducting the procedureattked to both his initial confinement to
administrative segregation in July 2008 arglreiadmission to segregation in January 2009.
Plaintiff brought additional claims challengingetbonditions of his confinement during his time
in administrative segregation, contending thatebnditions he faced during both periods in the
program were “cruel and unusual.”

Defendants filed their Answer to Pl&ifis Amended Complaint on December 31, 2012,
[Rec. Doc. 42], and filed their Motion for Bumary Judgment [Rec. Doc. 54], Memorandum of
Law in Support [Rec. Doc. 54-23], and accompag exhibits on January 31, 2013. Plaintiff,
still appearingpro se filed his Brief in Opposition t®efendants’ Motion for Summary
Judgment [Rec. Doc. 62], Affidavit [Rebocs. 62-6, 62-7, 62-8, 62-9], and accompanying
exhibits on April 12, 2013. Defendart&l not file a rely memorandum.
. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only whea técord reflects that “there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed. R.

Civ. P. 56(a). Such a determination is to be made after “construingitiemes in the light most

* Plaintiff's Opposition Memorandum states that he “hereby abandons his claims (all) against defendant
Milling.” Pl. Opp’'n Mem. [Rec. Doc. 62-2, at 22 n.3]. Acdangly, the Court will grant summary judgment in favor
of defendant Milling on all claims against her.



favorable to the nonmoving party and drawing @lsonable inferences in that party’s favor.”
Ramos v. Baldor Specialty Foods, Ire87 F.3d 554, 558 (2d Cir. 2012). Initially, the party
moving for summary judgment mug¢monstrate the absence ny@enuine issues of material
fact. When a party seeking summary judgmentstas burden gbroof at trial, it must come
forward with evidence which wodlentitle it to a directed vdict if such evidence were
uncontroverted at triaCelotex Corp. v. Catretd77 U.S. 317, 324 (1986). As to issues for
which the non-moving party has the burden of paidfial, the moving party must satisfy this
burden by demonstrating the absence of evidsapporting the non-moving party’s claim, and
if the moving party succeeds the burden shdt$he non-moving party to show that there is a
genuine issue for triald. at 322-23.

Once the burden shifts to the non-moving partynust direct the attention of the court to
evidence in the record and set forth specific faatficient to establish that there is a genuine
issue of material fact requiring a triéd. at 324. The non-moving party may not rest on mere
allegations or denials of theleerse party’s pleadings as a means of establishing a genuine issue
worthy of trial, but must demonstrate by affiiteor other admissible evidence that there are
genuine issues of maial fact or law.Anderson v. Liberty Lobby, Inet77 U.S. 242, 248-49
(1986);Adickes v. S.H. Kress & C&98 U.S. 144, 159 (1970). A “verified complaint is to be
treated as an affidavit for sumnggudgment purposes” and “cée considered in determining
whether material issues of fact exist.6lon v. Coughlin58 F.3d 865, 872 (2d Cir. 1995). There
is no genuine issue of material fact if, viewihg evidence in the light most favorable to the
non-moving party, no reasonable trieffat could find for the non-moving partylatsushita

Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986). If no issue of fact is presented



and if the movant is entitled jadgment as a matter of lawgtleourt is required to render the
judgment as prayed for. Fed. R. Civ. P. 56C®lotex Corp.477 U.S. at 322.

It is well-settled thatpro sesubmissions are ‘held to lessisgent standards than formal
pleadings drafted by lawyers’ . . . particularlyemhallegations concernuilirights violations.”
Dowdy v. Hercules2010 WL 169624, at *2 (E.D.N.Yan. 15, 2010) (inteal citations
omitted). The Court therefore construes Plaintiff's submissions “liberally” and interprets them
as “raising the strongestgaments [they] suggest[]Iit. (citing Triestman v. Fed. Bureau of
Prisons 470 F.3d 471, 474-75 (2d Cir. 200&&e Carr v. Canty2012 WL 3578742, at *2
(S.D.N.Y. Aug. 16, 2012) (ting cases). However, the “appliaati of this forgiving standard for
pro selitigants . . . ‘does not relieve [the] plaintdf his duty to meet the requirements necessary
to defeat a motion fosummary judgment.’Caractor v. City of N.Y. Dep’t of Homeless Servs.
2013 WL 2922436, at *4 (S.D.N.Y. June 14, 2013) (qualimgensen v. Epic/Sony Recards
351 F.3d 46, 50 (2d Cir. 2003)).

[ll. LAW AND ANALYSIS

Plaintiff brings his Eighth and FourteerAimendment claims under 42 U.S.C. § 1983.
Section 1983 “does not createyandependent substantive rightit rather is a vehicle to
‘redress . . . the deprivation of [fexdl] rights established elsewhereBttler v. Suffolk County
Police Dep’t 2013 WL 3189190, at *2 (E.D.N.Y. Ju@®, 2013) (alterations in original)
(quotingThomas v. Roagii65 F.3d 137, 142 (2d Cir. 1999)). A claim under § 1983 has “two
essential elements: (i) the defentlacted under color of state lamnd (ii) asa result of the
defendant’s actions, the plaititsuffered a denial of her éeral statutory rights, or her
constitutional rights or privilegesSulkowska v. City of N.Y129 F. Supp. 2d 274, 286

(S.D.N.Y. 2001) (citingAnnis v. County of Westchest&B6 F.3d 239, 245 (2d Cir. 1998)). Itis



well-settled that “personal involvement of defentdan alleged constitutional deprivations is a
prerequisite to an awaiof damages under 8 1983Vright v. Smith21 F.3d 496, 501 (2d Cir.
1994) (citing cases). A supersgiy official defendant cannot &held liable for damages for
constitutional violationsnerely because he held a high position of authoriglatk v. Coughlin
76 F.3d 72, 74 (2d Cir. 1998).

Except as noted, Defendants moved for summuatgment against Plaintiff's Eighth and
Fourteenth Amendment claims on aigty of bases discussed below.

A. DEFENDANTS' ELEVENTH AMENDMENT DEFENSE

Defendants first argue that “insofar as this is a claim for money damages against the
defendants in their official capacities,” the Edath Amendment bars those claims. Def. Mem.
[Rec. Doc. 54-23, at 5-6]. Plaintiffs Amendedr@gplaint does not indicate that he seeks money
damages from any of the defendants in their @fj@s opposed to theirdividual, capacities.
Indeed, Plaintiff’'s Opposition Memmandum contends that he “has not sued defendants in their
official capacities for money damages.” Pl. Opplam. [Rec. Doc. 62-1, at 4]. “As there is no
official capacity claim for money damagesg ttefendants’ motion faummary judgment is

denied on this groundAlston v. Butkiewicy2012 WL 6093887, at *8 (D. Conn. Dec. 7, 2012).

® The “pertinent legal standards” governing personal involvement and supervisory liability in the Second
Circuit are “currently in some fluxHodge v. Sidorowic2011 WL 6778524, at *15 (S.D.N.Y. Dec. 20, 2011)
(Report and Recommendatioajjopted sub nom. Hodge v. Wladysla@12 WL 701150 (S.D.N.Y. Mar. 6, 2012).
As the Second Circuit recently observed, théd¢hStates Supreme Cogr2009 decision ishcroft v. 1qbal556
U.S. 662 (2009)engendered conflict within [the] Circuit about the continuing vitality of the supervisory liability
test set forth irColon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995Reynolds v. Barret685 F.3d 193, 205 n.14
(2d Cir. 2012). Defendants contend that the @at=gories of supervisory liability set forthQolonwere modified
by Igbal, seeDef. Mem. [Rec. Doc. 54-23, at 1PJ1 while Plaintiff argues that théolon categories were
“unaffected” bylgbal. SeePl. Opp’n Mem. [Rec. Doc. 62-2, at 23]. dRourt need not determine the fate of the
Coloncategories in the wake tifbal because for all claims on which f2adants move for summary judgment on
the basis that the defendants were not “personalyhind,” Plaintiff's claims fail under either standard.

10



B. DEFENDANTS’ STATUTE OF LIMITATIONS DEFENSE

Defendants next argue that “any claims raisgthe plaintiff for actions that are alleged
to have occurred prior to September 11, 2008bareed by the statute of limitations” because
Plaintiff's “initial complaint was filed on Sepmber 11, 2011.” Def. Mem. [Rec. Doc. 54-23, at
6]. Defendants assert that apption of the statute of limiteons would bar (1) Plaintiff's
retaliation claim, (2) his due pcess claims related to hidy@2008 administrative segregation
classification and transfer, (3) his due proceasms related to his post-hearing appeals of his
July 2008 transfer, and (4) allgervisory liability claims steaming from the retaliation claim
and the July 2008 due process claildsat 6-8. Plaintiff contends #t the statute of limitations
defense does not bar his “pre-September 11, 2@0&s” for two reasons: first, July 20, 2011,
rather than September 11, 2011, is the date achwiis initial Complant should be deemed
filed; and second, the limitations period tolled &éteast ninety days as he exhausted his
administrative remedies in NCI’s grievancat®m. Pl. Opp’n Mem. [Rec. Doc. 62-1, af5for
the reasons that follow, the Defendants’ Matfor Summary Judgment on their statute of
limitations defense is denied.

1. The Limitations Period
The docket sheet in this proceeding indésahat Plaintiff’s initial handwritten

Complaint was filed September 21, 2011, which mat¢he date of the clerk’s “filed” stamp on

® Plaintiff argues that Defendants fdtéel any defense based on the stabftlimitations by failing to raise
this affirmative defense when answering his Amended CantpRl. Opp’n Mem. [Rec. Doc. 62-1, at 5]. Plaintiff
correctly points out that Defendants did not include a statute of limitations affirmative defense among the si
affirmative defenses they pleaded ieithAnswer to Plaintiffs Amended Compte. [Rec. Doc. 42]. The statute of
limitations defense was, however, included in Defendantsivén to Plaintiff's original Complaint. [Rec. Doc. 25,
at 3]. The Second Circuit has previously recognizat‘fwv]aiver of affirmative defenses not raised in a
defendant’s answer is not automatic, and ‘psaatical matter there are numerous exceptio@lthore v. Gilmore
503 F. App’'x 97, 99 (2d Cir. Nov. 28, 2012) (summary order) (qudtimg Fed. Group, Ltd. v. Rothenbel®6
F.3d 897, 910 (2d Cir. 1998)). As the Court will deny statute of limitations defense on other grounds discussed
infra, the Court need not determine whetbefendants’ failure to raise this dage for a second time in its Answer
to Plaintiff's Amended Complaint precludes grantsugnmary judgment in their favor on this ground.

11



the first page of the PDF of the initial ComplaiseeCompl. [Rec. Doc. 1, at 1]. The first page
of the Complaint itself, howevehnas a handwritten date of July 20, 2011, which is also the date
of the sworn verification exeted by Plaintiff and appended tioe end of the Complaind. at 1,

15. Plaintiff asserts that on JuQ, he “submitted [his] complaint to prison staff for mailing to
the court.” Dorlette Aff. § 23 [Rec. Doc. 62-8,54t Plaintiff claims that his initial Complaint

was accompanied by a “motion to proceed as a poor petgofi.24. In August, Plaintiff
“followed up with a phone call” tthe court clerk for the feddrdistrict court in Bridgeport
because he had not “heard back from the court re [sic] a docket nuidb&r25. At this time,

he was informed by the clerk that the “compialid not reflect in the PACER systenid.

After requesting that the clerk search for hissmg paperwork, Plaintiff claims that the papers
he originally gave to prison staff on July 20 wezturned to him with a “notice from the court
that [he] needed to enclose a filing fee,” ssuie which he alleges should have been covered by
his “motion to proceed as a poor persofd’ 1 26-27. Plaintiff contels that he “immediately
re-sent the papers to the court” with thdorma pauperignotion again enclosed with his
Complaint. Id. § 27. After Plaintiff resent the docunts, the clerk accepted the papers and
formally opened the caskl. § 27. Defendants do not challerigjaintiff's chronology as to the
filing of his Complaint, nor do thegllege any facts of their ownlated to the course of events
leading to Plaintiff’s filing his initial Complat, other than contending that it was filed

September 11, 2011.

" The first page of the Complaint has a “filed” stamp with a date of September 6, 2011, but this stamp is
crossed out with an “X.” Compl. [RePoc. 1, at 1]. Plaintiff contends that September 6 was the date his initial
Complaint was first received by the clerk’s office, and thatclerk returned this documteand his other papers to
him accompanied by a notification thas submission was deficierPl. Opp’n Mem. [Rec. Doc. 62-1, at 8]. A
second stamp reading September 21, 2011 on the first page of the Complaint is nobatoSseddlt is unclear
to the Court from where the Defendants plucked the September 11, 2011 date they contend is the date of Plaintiff's
filing.

12



It is well-settled that the “datef filing a federal complaint by pro seprisoner is, for
statute of limitations purposes, the date of delivepyrigon authorities.Walker v. Jastremski
430 F.3d 560, 562 n.1 (2d Cir. 2005¢e Gibson v. City Municipality of N,¥92 F.3d 198, 201
n.3 (2d Cir. 2012). Defendants do not address ppécability of this well-settled rule, nor do
they address the fact that Plaintiff's initial i@plaint had a handwrittestate of July 20, 2011.
The Court therefore deems July 20, 2011, the Et@tiff alleges he turned over his initial
Complaint to prison authorities and the date wmitte the Complaint itself, as the relevant filing
date for its statute of limitations analysis.

To determine the statute of limitations jpekrifor a 8 1983 claim, “federal law looks to
the law of the State in whighe cause of action aroseWallace v. Katp549 U.S. 384, 387
(2007). In Connecticut, a plaifftmust bring his § 1983 claim withitinree years of the date his
claim accruesSee Walker430 F.3d at 562;ounsbury v. Jeffrie25 F.3d 131, 134 (2d Cir.
1994) (holding that three-yelmitations period set out in@wn. Gen. Stat. 8§ 52-577 governs the
statute of limitations period for § 1983 claimsdonnnecticut). The earliest any of Plaintiff's
cognizable clainfsaccrued was June 4, 2008, the dasnfiiff alleges that defendant
Butkiewicus ordered his confinement to segregaiticem “act of retaliatio . . . against [him] for
his free speech exercis&&eAm. Compl. 1 20 [Rec. Doc. 30, at 5]; Dorlette Aff. I 4 [Rec. Doc.

62-6, at 11f

8 For the reasons set foiittfra, to the extent that Plaintiff allegasstand-alone harassment claim separate
and apart from his retaliation claim, the Ctadwes not find such claim cognizable.

° The “accrual date of a § 1983 cause of acisoa question of federal law thanistresolved by reference
to state law.’"Wallace 549 U.S. at 388 (emphasis in originafspects of § 1983 which are not governed by
reference to state law are governed by federal rules conforming in general to commonganciptes.”Id.

“Under those principles, it is the stanmdaule that [accrual occurs] wheretblaintiff has a complete and present
cause of action . . . that is, when ghaintiff can file suit and obtain reliefld. (alteration in original) (internal
citations and quotation marks omitted). Plaintiff's liateon claim could not accrue until defendant Butkiewicus
allegedly took the adverse action of transferring Plaintiffdministrative segregation on June 4, as it was only at
this time that Plaintiff had a complete and present cause of action for retaliation.

13



2. Tolling of the Limitations Period

Plaintiff argues that this the-year period was tolled ftire period of time that he
attempted to exhaust his administrative remewgigsn Connecticut's DOC system. Pl. Opp’n
Mem. [Rec. Doc. 62-1, at 8-11]. “Fedelalv now requires inmaseto exhaust their
administrative remedies before commencing’ 983 action regarding their prison conditions in
federal courtSee Bourguignon v. Armstrar@007 WL 2495230, at *2 (D. Conn. Aug. 28,
2007) (citing 42 U.S.C. § 1997e(a).In recognition of thisxhaustion requirement, the Second
Circuit held that the applicabitatute of limitations in 8 198&isoner suits must be “tolled
while a prisoner completes theandatory exhaustion proces&bdnzalez v. Hasfp51 F.3d 318,
323-24 (2d Cir. 2011). “[T]he daten which [the plaintiff] first résed his administrative claims
demarcates the commencement of the peridona&f during which he was actively exhausting
those claims.ld. at 324. The applicable statute of iiations is “tolled only during that
exhaustion period and not during tfheriod in between the accrualtbbse claims and when [the
plaintiff] began the administrative remedy process.”“Proper exhaustion” of administrative
remedies under § 1997e(a) requires completidalbsteps that the agency holds out.”
Hernandez v. Coffeyp82 F.3d 303, 305 (2d Cir. 2009) (quotivgpodford v. Ngp548 U.S. 81,
90 (2006)).

“The administrative remedies for the StateCafnnecticut Department of Correction are
set forth in Administrativédirective 9.6, entitled Inmatddministrative RemediesCasiano v.

Osborn Corr. Inst. Maint. Dep’'2013 WL 869676, at *2 (D. Conn. Mar. 7, 2013).

9 The mandatory exhaustion requirement “applies to all inmate suits about prison life, whether they
involve general circumstances or partamubpisodes, and whether they allegeessive force or some other wrong.”
Porter v. Nusslg534 U.S. 516, 532 (2002).
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Pursuant to Administrative Dirgege 9.6, an inmate must first seek
informal resolution of the issue.ilfformal resolution is unsuccessful, the
inmate must file a Level 1 grievance. The Unit Administrator has thirty
business days from receipt of the grievance to respond to it. If the Level 1
grievance is denied or if the Unit Adnistrator fails to timely respond to
the grievance, the inmate must appeal the denial or failure to respond to
Level 2. A District Administrator nmat respond to the Level 2 appeal
within thirty business days of receipitthe appeal. Level 3 appeals are
limited to certain types of grievancedating to department level policy,
the integrity of the grievance proage and untimely responses to Level 2
grievances. The Commissioner or brsher designee must respond to a
Level 3 grievance appeal within thyibusiness days of receipt of the
appeal.

Id.; seeAdmin. Directive 9.6, § Gavailable atwww.ct.gov/doc/LIB/doc/PDF/AD/ad0906.pdf.
Between each grievance level,iamate has five days to fien appeal of the action taken—or
lack thereof—at the previous lev&8leeAdmin Directive 9.6, § 6.

Plaintiff alleges that on June 18, 2008, he fa€tlequest” and received no response from
prison staff. Dorlette Aff. § 14 [Rec. Doc. 62-7 64t He then alleges that he filed a Level 1
grievance, Level 2 grievance, and Levgrivance in accordae with Directive 9.6ld. At
each level, Plaintiff alleges that he did not reeeny response from DOC officials and that he
waited the requisite thirty-day ped before attempting to appealthe next grievance level.
1d.*! As Plaintiff was required to exhaust the DOC's inmate grievance procedure in order to file a
§ 1983 claim in federal court, themjgable three-year statute lohitations must be tolled while
he “complete[d] the mandatory exhaustion proceSsrizalez651 F.3d at 323-24. Here, the

limitations period for each of Plaintiff's 8 1983 claims was tolled for a minimum of ninety days

! Although Defendants’ Answer to Plaintiff's Amerti€omplaint alleged that Plaintiff failed to exhaust
his administrative remedies prior to bringing this action, [Rec. Doc. 42, at 7], Deferidanmsrandum does not
discuss how Plaintiff failed to do so, and Defendants’ Rule 56.1 statement does not allege anglifgtteto
Plaintiff's allegations that he filed all three grievanaeaccordance with Directive 9.6. As such, the Court
concludes that Defendants have not met their assigned burden “of proving failure to exhaustrasatineffi
defense” at the summary judgment stagge Molina v. New YqrB97 F. Supp. 2d 276, 282 (N.D.N.Y. 2010). The
Court will not grant summary judgment against Plaintiff on any of his claims on the ground of failure to exhaust to
the extent that Defendants asserteddiefense in their Motion for Summary Judgment.
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while Plaintiff went through the motions at edetrel of the DOC'’s inmi& grievance procedure
pursuant to Directive 9.6.

As the statute of limitations period tallérom June 18, 2008, to, at a minimum,
September 16, 2008, Plaintiff's initial Complaint wdblde timely as long as it was deemed filed
by September 2, 2011. For the reasons set foethqursly, the Court deesrPlaintiff’s initial
Complaint filed on July 20, 2011. It is theredarlearly timely. Th&®efendants’ Motion for
Summary Judgment on the groundstdtute of limitations is thefore denied as to all of
Plaintiff's claims.

C. PLAINTIFF'S RETALIATION/HARASSMENT CLAIMS

Plaintiff's first claim allegeshat defendant Butkiewicus umbéully retaliated against him
“without justification and motivad by malice” in response to Ri&ff’'s “free speech exercise”
by “ordering” his confinement to administrative segregation on June 4, 2008. Am. Compl. 1 20
[Rec. Doc. 30, at 5]. Defendants moved fanswary judgment on Plairftis retaliation claim
against defendant Butkiewicus, arguing that actyons Butkiewicus took against Plaintiff were
“taken for a legitimate peniological [sic] reas@md that it “would have been irresponsible for
defendant Butkiewicus to ignoréfie conclusions regarding Plaffis actions that precipitated
his transfer to segregation. Def. Me[Rec. Doc. 54-23, at 9-10].

To prevail on a retaliation claim, a plafhibears the burden of showing (1) that he
“engaged in constitutionally protected conduatit! (2) that the “conduct was a substantial or
motivating factor for the adversetamns taken by prison officialsBennett v. Goord343 F.3d
133, 137 (2d Cir. 2003). If theghtiff makes these preliminashowings, a defendant “may
evade liability if [he] demonstrates that [he]wa have disciplined or transferred him ‘even in

the absence of protected conductd” (quotingGraham v. Hendersoi89 F.3d 75, 79 (2d Cir.

16



1996)). Thus, an officer’s action may iygheld, “if taken for both proper and improper
reasons[,] . . . if the action would haveeln taken based on the proper reasons alG@ualiam

89 F.3d at 79. If the defendant “fails to prove tladisent that retaliatory animus, he would have
taken the same action,” the plaintiff “must stidlmonstrate that the causal connection between
the defendant’s action and the pldirgiinjury is sufficiently direct.”Gierlinger v. Gleason160
F.3d 858, 872 (2d Cir. 1998). Prisoners’ clawhsetaliation are to be examined “with
skepticism and particular care” because of “boéhrtbar inevitability of decisions and actions by
prison officials to which prisoners will take @ption” and “the eassith which claims of
retaliation may be fabricatedColon, 58 F.3d at 872 (citinglaherty v. Coughlin713 F.2d 10,

13 (2d Cir. 1983)). According) prisoners’ retaliation claimmust be “supported by specific

and detailed factual allegations,” and “repated ‘in wholly conclusory terms.Friedl v. City of
N.Y, 210 F.3d 79, 86 (2d Cir. 2000) (quotiRherty, 713 F.2d at 13).

It is unclear from Plaintiff'gilings what he alleges is th@otected conduct that prompted
Butkiewicus’s retaliationi.e., what specific act or acts Plaintiff took that he asserts constitute
constitutionally-protected “free speech exerciSeeAm. Compl. § 2QRec. Doc. 30, at 5].

Unlike well-settled protected speech such as “complaints, protests, and lavss@tBgechwood
Restorative Care Ctr. v. Leed$36 F.3d 147, 152 (2d Cir. 2006), the “free speech exercise”
Plaintiff relies on appears to be his own catie retorts and respagss uttered during his
“heated debates” with ButkiewicuSee, e.g.Dorlette Aff. { 3-5 [Rec. Doc. 62-6, at 10-15].
Plaintiff cites no authority holding that theggés of comments made during a heated debate

with correctional staff are “protected speeth.Plaintiff's retaliation claim essentially alleges

2 The Court notes that several district courts from the Second Circuit have found that abusive language
uttered by inmates during dialogwéth prison guards doe®ot constitute protected First Amendment speSeke,
e.g.,Jackson v. Onondaga CounBA9 F. Supp. 2d 204, 215 (N.D.N.Y. 2008) (Report and Recommendation of
Lowe, M.J., adopted by McAvoy, D.J.) (“I know of no case law that would support ausmncthat such [abusive]
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that defendant Butkiewicus “ordered” his traersfo administrative segregation following a
month-long series of verbabnfrontations: aftePlaintiff's May 6, 2008, transfer into
Butkiewicus’s close custody unit, Butkiewicus gkelly engaged in a pattern of behavior in
which he repeatedly verbally threatened, accused|ted, and harassed Plaintiff because of a
“personal vendetta.” Dorlette Aff. ] 2-3, 7 [Rec. Doc. 62-6, at 10-11, 13]. According to
Plaintiff, the series of confrontations culmiedtin the June 4 meeting in which Butkiewicus
“summoned” Plaintiff to his office, “demanded’ahPlaintiff give him information related to the
June 3 inmate assault, and then, after becoopsgt at Plaintiff's “uncooperative” behavior,
“indicated” that he would send&Hhtiff to segregation “based ¢his] slick mouth . . . and for
snitching to the Wardenld. 11 4-5 [Rec. Doc. 62-6, at 11?] (internal quotation marks
omitted). Plaintiff contends that Butkiewicus then “ordered” his transfer to segregation for
“retaliatory punitive purposes” aft®laintiff refused to provide Butkiewicus with information.
Id. {1 7 [Rec. Doc. 62-6, at 13].

Assuming, without deciding, that Plaintiff sigiently articulated both a constitutionally
protected activity and theequisite adverse actidfithe Court will grant Defendants’ Motion for
Summary Judgment on Phiiff's retaliation claim as it coriades, based on the record, that
Plaintiff would have been disdiped and transferred in the abse of any alleged retaliatory
animus on the part of Butkiewicus engendere®layntiff's claimed “free speech exercise.”

Defendants have “proffer[ed] an alternative basis for disciplining [Plaintiff] that would apply to

speech or condueigainst a prison guargs protected by the First Amendment. Indeed, the instructive cases that |
have found are quite to the contrary.”) (footnote omitted) (italics in original).

13 The Court assumes that the alleged “adverse actidtaistiff's transfer to administrative segregation,
as courts addressing “claims of varthreats and harassmerlvanced to support First Amendment retaliation
claims have uniformly held that such conduct is not sufficiently serious” to constitute an “adverse &etor..
Cabassa v. Smift2009 WL 1212495, at *7 (N.D.N.Y. Apr. 30, 2009) (Report-Recommendation of Peebles, M.J.,
adopted by Kahn, D.J.) (citing cases).
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him even if his version of events were truéraham 89 F.3d at 81. Specifically, Defendants
assert that Plaintiff orchestratdte assault, constituted a threat to other inmates, and therefore
should be placed in more restrictive housingtkigwicus Aff. 1 56-57 [Rec. Doc. 54-18, at 8].
Plaintiff's retaliation claim against Butkiewicthss entirely failed to account for the fact that
numerous officers in addition Butkiewicus participated in the investigation that determined
Plaintiff orchestrated the June 3 inmate asshllff 44 [Rec. Doc. 54-18, at Heelncident
Report Package [Rec. Doc. 54-7]. Plaindiéfes not allege that any other officer who
participated in the investigat shared Butkiewicus’s retaliayoanimus, that Plaintiff had
similar heated conversations withese officers, or that Butkigcus improperly influenced the
actions of any of these officers during the irtigegion. The extensive adent report package
prepared as part of the irstegation into the June 3 assault contained the reviews and
conclusions of these additional officers, apastrfithose of Butkiewicus, who reached identical
conclusions as to the ringleader behind the teragsault. Butkiewicus Aff. § 45 [Rec. Doc. 54-
18, at 7];seelncident Report PackagRec. Doc. 54-7]. In response to Defendants’ assertions
that Plaintiff's segregation heag was triggered in part by the ctugions in the incident report
package, Plaintiff only conclusorily alleges tkttazd accusations were “bogus” and speculates that
Butkiewicus “coerced” informants into providiriglse information leadipto those conclusions.
Dorlette Aff. 1 5, 7 [Rec. Doc. 62-6, at 3, 13-15].

Plaintiff's claim, ostensibly labeled “rdiatory” because of Plaintiff's belief in
Butkiewicus’s “personal vendetta” against him, e@s instead to be arly-disguised attack on
the investigation that concluddée was complicit in—and in fact arranged—the June 3 inmate

assault* In challenging the methods used duriihg investigation, Plaintiff acknowledges that

14 See, e.gDorlette Aff. § 7 [Rec. Doc. 62-6, at 1&Butkiewicus’ account of his purported
interview/encounters with the confidential informants ameatheless . . . suspicious and extremely questionable.”);
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an independent, legitimate basis existed famgferring him to segregation that is entirely
separate from Butkiewicus'’s allegedly retadigt conduct taken in response to his “free speech
exercise.” Defendants have sufficiently demaatstl that Plaintiff's initial confinement to
segregation prior to his formal July 3, 2008ahing would have occurred regardless of any
alleged retaliatory animus on the part of Butkimus, based on the wealth of data accumulated
by all investigating officers regarding the idgnof the person behind the June 3 ass&dée
Incident Report Package [Rec. Doc. 54s8e, e.g.Gonzalez v. Narcai®63 F. Supp. 2d 486,
497 (E.D.N.Y. 2005) (Report-RecommendatiorBtdom, M.J., adopted by Gershon, D.J.)
(“Moreover, even if plaintiff had established tlineg letter writing playea part in the decision,
he cannot establish that he would not haeernbtransferred but for his protected conduct.
Defendants have established tpktintiff was transferred because he attempted to obtain
information about a staff membat Arthur Kill and because diis disciplinary history.”).
Accordingly, the Court will grant Defendantgfotion for Summary Jigment on Plaintiff’'s
retaliation claim against Butkiewicus.

To the extent that Plaintiff’'s Amendé&bmplaint asserts aastd-alone claim for
“harassment” separate and apart frosretaliation claim against ButkiewicisgeAm. Compl.
19 18-19 [Rec. Doc. 30, at Se alsdorlette Aff. § 4 [Rec. Doc. 62-6, at 2], the Court will
grant summary judgmestia spont®n this claim because Pléffidoes not state a cognizable

claim as a matter of ladee Cabass@009 WL 1212495, at *7 (Report-Recommendation of

id. [Rec. Doc. 62-6, at 15] (“[I]t leads me to believattdefendant Butkiewicus wasiccessful at recruiting an
inmate to falsely inform on me for an ‘incentivehuch speculative assertiong atewed with particular
skepticism in light of the “easwith which claims of retaliation may be fabricate@iee Colon58 F.3d at 872.
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Peebles, M.J. adopted by Kahn, D.3[M]ere allegations of verbabuse do not rise to the level
of a constitutional violation, and are not cagafile under 42 U.S.C. § 1983.”) (citing casgs).

D. PLAINTIFF'S DUE PROCESS CLAIMS RELATED TO HIS JULY 2008
ADMISSION INTO ADMINISTRATIVE SEGREGATION

In addition to alleging that &itransfer to administrativeegregation constituted unlawful
retaliation, Plaintiff also allegesdhthe procedure used to comfihim to segregation and retain
him there violated his due process rights..AAompl. 1 22-50, 54 [Rec. Doc. 30, at 6-11].
Plaintiff alleges the process he received befduring, and after his July 3, 2008 hearing was
constitutionally deficient in seven separate wdg{¥ that the notice he received prior to the
hearing was inadequate, insufficient, and vague]{ 28-33Rec. Doc. 30, at 7-8]; (2) that the
prison staff advocates assignedssist him were inadequate in their preparation and advocacy
at his hearingd. 11 34-35 [Rec. Doc. 30, at 8]; (3) thia¢ hearing itself was unfair because he
was denied the opportunity for sufficient pregdeéon, to call withesses, or to examine the
evidence against hing. {1 36-37 [Rec. Doc. 30, at 9]; (4atrhe was provided inadequate,

insufficient, and vague notice as to the bdsr his formal authorization for continued

15 Defendants’ Memorandum recognizes that Rifiittlaims that he was subjected to retaliatamd
harassmenby defendant Butkiewicus,” Def. Mem. [Rec. Doc. 54-23, at 2] (emphasis added), but fails to address
Plaintiff's “harassment” claim outside of includiftgunder their statute of limitations defensee idat 7.

Defendants did not move for summary judgment—or file a motion to dismiss earlier in the litigation—as to the
harassment claim on the basis that the claim itself is nofaadge under 42 U.S.C. § 198E&ven in the absence of
such an argument, the Court concludes that granting summary judgmaesgontés appropriate under the
circumstances, as this result is compelled by Defendarassight rather than Plaintti failure to come forward

with all of his evidence in support of his claiBee Garanti Finansal Kiralama A.S. v. Aqua Marine & Trading, Inc.
697 F.3d 59, 64 (2d Cir. 2012) (“In granting summary judgreeatsponte . . a district court must determine that
the party against whom summary judgment is rendered has had a full and fair opportunity to meet the proposition
that there is no genuine issue of material fact to be tried.”) (quetiegtley v. Headminder, Inc647 F.3d 497, 504
(2d Cir. 2011)). The Plaintiff's verified Amended Coniptaand Affidavit clearly outline the entirety of his factual
allegations in support of his “harassment” claim. Sulggations, however, even iug, do not state a cognizable
claim under prevaitig jurisprudenceSee Cabass@009 WL 1212495, at *7. The Court therefore does not see the
benefit of providing Plaintiff notice and an additional opportunity to marshal evidence in support of his claim, as
additional evidence will not alter the Court’s holding thatdlaém fails as a matter of law. The Court is convinced
that the current “record . . . reflect[s] the losing parigability to enhance the evidence supporting its position and
the winning party’s entitlement to judgmenGaranti, 697 F.3d at 64. Thus, the Court will exercise its discretion to
grant summary judgment, even without additional ndticelaintiff, on Plaitiff's harassment clainSee id.
(quotingSchwan-Stabilo Cosmetics GmbH & Co. v. Pacificlink Int'l Co#f1 F.3d 28, 33 (2d Cir. 2005)).
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segregation after his hearind, 11 42-43 [Rec. Doc. 30, at 10]; (5) that he was not notified of
his “right to appealthe transfer decisiomd. § 45; (6) that his appealas improperly deniedkl.

11 47-48 [Rec. Doc. 30, at 11]; and (7) that hasustin administrativeegregation was not
reviewed periodicallyid. 1 49-50.

Defendants contend that “a prisoner hadilmerty interest in classification to
administrative segregation,” [Rec. Doc. 54-23144t and alternatively, if Plaintiff did possess
such a liberty interest, that heeceived due process of lawDef. Mem. [Rec. Doc. 54-23, at
24]. Defendants also assert tha individual defendants are eaattitled to qualified immunity
for all of their actions taken during the coudddPlaintiff's 2008 clasification and transfer
process that resulted in his comment in administrative segregatideh. at 45-46.

To present a valid due process claim, anitii“must establish (1) that he possessed a
liberty interest and (2) that the defendant(s) deprived him of that interest as a result of
insufficient process.Ortiz v. McBride 380 F.3d 649, 654 (2d Cir. 2004).

1. Existence of a Liberty Interest

As the Fourteenth Amendment’s Due Process Clause “protects persons against
deprivations of life, liberty, oproperty,” a plaintiff asserting@ue process violation must first
“establish that one of these interests is at stak@Kinson v. Austin545 U.S. 209, 221 (2005).
Liberty interests “may arise from the Constitution itself” or they “may arise from an expectation
or interest created by state laws or policiés.” Although “the Constitution itself does not give
rise to a liberty interest iavoiding transfer to more adversonditions of confinement,” a
“liberty interest in avoiding pdicular conditions of confinememay arise from state policies or
regulations, subject to the impant limitations set forth iSandin v. Connes15 U.S. 472

[(1995)].” Id. In Sandin the Supreme Court “abrogatee fipreviously used] methodology of
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parsing the language of patlar [state] regulationsjd. at 222, holding that a prisoner’s liberty
interests “will be generally limited to freeddnom restraint which, wike not exceeding the
sentence in such an unexpected manner as taigevé protection by thDue Process Clause of
its own force, . . . nonetheless imposes atyg@indl significant hardship on the inmate in relation
to the ordinary incidents of prison liféSandin 515 U.S. at 483-84 (internal citations omitted).
As the Supreme Court observedffilkinson Sandinmade clear that é‘touchstone of the
inquiry into the existence off@otected, state-created libertydarest in avoiding restrictive
conditions of confinement is not the languageegfulations regardintpose conditions but the
nature of those conditions therhass ‘in relation to the ordimg incidents of prison life.”
Wilkinson 545 U.S. at 223 (quotingandin 515 U.S. at 484). Accordingly, “[a]s a result of
Sandin’ the district court must conduct a “two-partalysis”: a convictegrisoner “has a liberty
interest only if the deprivation. . [(1)] is atypical and signdant and [(2)] the state has created
the liberty interest bgtatute or regulationTellier v. Fields 280 F.3d 69, 80 (2d Cir. 2000)
(quotingSealey v. Giltner116 F.3d 47, 51 (2d Cir. 19979).
a. Atypical and Significant Hardship

“Factors relevant to determining whether ghaintiff endured an ‘atypical and significant
hardship’ include ‘the extent to which the cdiatis of the disciplinargegregation differ from
other routine prison conditionahd ‘the duration of the digdinary segregation imposed
compared to discretionary confinemenDavis v. Barrett576 F.3d 129, 133 (2d Cir. 2009)

(quotingPalmer v. Richards364 F.3d 60, 64 (2d Cir. 2004)). The Second Circuit has

16 As subsequent cases have recognized, the standard seBantlinapplies to convicted prisoners and
“not the rights of pretrial detainees” whave not yet been convicted of any crilBee, e.g Adams v. Galletal999
WL 959368, at *5 (S.D.N.Y. Oct. 19, 1999) (citing cases)e st for a pre-trial detainee’s liberty interest follows
a different framework than that set ouSandin as discusseifra in note 38 in relation to Plaintiff's 2009 due
process claims.
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previously “emphasized that the duration afrfanistrative segregation] confinement is a
distinct factor bearing on atypicalignd must be carefully considere@b6lon v. Howargd215
F.3d 227, 231 (2d Cir. 2000) (citirRealey v. Giltnerl97 F.3d 578, 586 (2d Cir. 1999)). In
Howard the Second Circuit held that “[clonfinentem normal [administrative segregation]
conditions for 305 days is in ojrdgment a sufficient departuie@m the ordinary incidents of
prison life to require procedurdlie process protections und&mdin’ Id. (“There are no
precise calipers to measure the severity of [ggdien] hardship, but wieelieve that wherever
the durational line is ultimately drawn, 305 d@gEconfinement] satisfies the standardsge
also Palmey 364 F.3d at 65 (affirming the holding @olon).

In determining the duration of an inmatetsnéinement, the Second Circuit has held that
separate sentences in segregationdtsdd be aggregated for purposes ofSaadininquiry’
when they constitute a sustained period of confineménaio v. Selsky238 F.3d 223, 226 (2d
Cir. 2001) (quotingsims v. Artuz230 F.3d 14, 23-24 (2d Cir. 2000)). Giang, the circuit court
found aggregation “particularly apypriate” where it was “clear” #t the plaintiff's segregation
at a second prison facility was “simply a contitioia of his segregatiorét the first facility.ld.
The circuit court further justified its decisiondggregate because the netmdicated “that the
two periods of confinement were based on tmeesadministrative rationale” and that “the
conditions of [the plaintiff's] confinement werfor all practical purposesentical” at the two
separate facilitiedd. Therefore, th&ianoCourt ultimately determined that under those
circumstances, the plaintiff's “two sentencesadministrative segregatianust be considered
cumulatively for purposes of tif&andinanalysis.”ld.

Defendants do not dispute thaaiptkiff was, as he alleges, “confined to segregation for

over 305 days.” Am. Compl. T 49 [Rec. Doc. 301 Ht Viewing the facts in the light most
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favorable to Plaintiff, he spent a minimum3§9 days in administrative segregation: he was
initially transferred to admistrative segregation on June2008, and this initial period of
confinement ended upon his release from DxD&tody on December 5, 2008. Dorlette Aff. § 34
[Rec. Doc. 62-8, at 9]. He was readmittecdministrative segregation at NCl on December 30,
2008, and completed the program &t tand of July early August 20094d. 20 [Rec. Doc. 62-

8, at 3]'" Using the dates of Plaintiff's formal #uorizations for transfer to administrative
segregation—July 8, 2008, and January 26, 2@pectively—Plaintiff’'s confinement in
segregation was 307 da¥fswo days longer than the diion the Second Circuit i@olon held

was “atypical and significant.” Defendants atBonot contest thdthe two periods of
confinement were based on the same admitiigraationale”; inded, the Notification of

Hearing Forms used to inform Plaintiff ofetlhheasons for both his July 3, 2008, and January 15,
2009, hearings stated that those hearings teedetermine whether his presence in general
population presented a threat to thiesaand security of the institutio®ee2008 Hearing
Package [Rec. Doc. 54-8, at 2]; 2009 Hearing Package [Rec. Doc. 54-9, at 2].

Defendants’ Memorandum contends genertiliit “a prisoner has riderty interest in
classification to administrative segregation.”flMem. [Rec. Doc. 54-23, at 14]. Defendants do
not address the poSandinSupreme Court and Second Circuit case law that made clear that the
“touchstone of the inquiry intthe existence of a ptected, state-creatdéitierty interest in

avoiding restrictive condibns of confinement is . . . the nedwof those conditions themselves

" As Plaintiff could not identify a specific date in July or August 2009 that he was released from
administrative segregation, the Court chose July 1, 230the cut-off date for Plaiff's second period of
confinement.

8 The Court again chose July 1, 2009, as the cut-off date for Plaintiff's second period of confinement.
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‘in relation to the ordinary incidents of prison lifeWilkinson 545 U.S. at 228 Nor do they
address specifically the duration of PlaingfSegregation or the aakw on aggregation of
confinement periods. Rather, Defenddntsis almost exclusively on the methodology
“abrogated [bySandin,” see Wilkinson545 U.S. at 222, “of parsirtge language of particular
[state] regulations.SeeDef. Mem. [Rec. Doc. 54-23, &7-19, 22-23]. The Court therefore
concludes that Plaintiff’'s confament for more than 305 daysadministrative segregation at
NCIl—regardless of whether his conditions warermal” or “different” from routine
conditions—meets th®andinstandardSee Colon215 F.3d at 231-32.

b. State Statute or Regulation

The second prong of the liberty interest geel requires the Court to examine whether
Connecticut has created a libeinyerest by statute or regulatiddee Tellier280 F.3d at 80.
The Court finds that Connecticut hasated a protectable liberty interest.

“A state-created liberty intesé‘arises when state statut@sregulations require, in
language of an unmistakably mandatory charathat a prisoner not suffer a particular
deprivation absent specified predicatagegya v. Lantz596 F.3d 77, 83 (2d Cir. 2010) (quoting
Welch v. Bartle{t196 F.3d 389, 392-93 (2d Cir. 1999)). eTBupreme Court has held that the
“repeated use of explicitly mantay language in corattion with requiringpecific substantive

predicates demands a conclusion that thee$tas$ created a proted liberty interest.Adams

9 As the confinement period was longer than 305 days, the Court does not need to evaluate the conditions
themselves, aSolonheld that confinement of this length of time in even “normal” segregation conditions met the
SandinstandardSee Colon215 F.3d at 231. Nevertheless, Plaintiff has contended that his confinements in
administrative segregation “subjected him to an atypical and significant hardship in relation to the ordinary incidents
of prison life,” Pl. Opp’n Mem. [Rec. Doc. 62-4, at 3diting to numerous specific conditions outlined in both his
Amended ComplainseeAm. Compl. § 52 [Rec. Doc. 30, at 12], and Affidas&eDorlette Aff. 16 [Rec. Doc.

62-7, at 7-10] that he maintains caused him atypical and significant hardship. Defendardsardgion of the
conditions of confinemdrof the administrative segreiian program was in relation flaintiff's stard-alone claim
that those conditions constituted cruel and unusual punish8esidef. Mem. [Rec. Doc54-23, at 36-45].
Defendants did not address Plaintiffisgument that the conditions oBhlionfinement causddm atypical and
significant hardship so as to implicate a liberty interest uGdadin
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1999 WL 959368, at *5 (quotingewitt v. Helms459 U.S. 460, 472 (1983pee also Oliphant
v. Wezner2005 WL 999973, at *6 (D. Conn. Apr. 27, 20Q9A] state may ceate a protectable
liberty interest where . . . the state enacts satot promulgates prisoagulations that entitle
prisoners to certain prodaral protections.”) (citingVolff v. McDonnell418 U.S. 539, 557-58
(1974)).

The relevant Connecticut directilgoverning inmates’ placesnt into administrative
segregation uses unmistakably mandatory langaag details specified predicates to the
inmates’ placement into that program. Administrative Directive 9.4 provides that “[p]lacement
of an inmate on Administrative Segregation shalhbthe discretion of the Director of Offender
Classification and Population Management bugdnordance with the process outlined in this
Directive. An inmateshall not be placeth Administrative Segrgation Phase | . without
notice and a hearing Admin Dir. 8§ 12 [Rec. Doc. 54-11, 8] (emphasis added). Although the
Directive states that the Director has thestdetion” to initially place an inmate in
administrative segregation, the language used by the Directive explicitly requires the inmate to
have a notice and a hearibgforethe Director ultimately exersgés his or her discretion in
making this placement. The use of “shall” in § 12 is mandatory, not discreti@sryRussell v.
Coughlin 910 F.2d 75, 77 (2d Cir. 1990) (“To create a constitutionally protected liberty interest,
a state regulation must employ ‘language of amigtakably mandatory character, requiring that
certain procedures ‘shall,” ‘will,” or ‘must’ bemployed.”). The noteand hearing represent

specified substantive predicate actions thast be taken prior to the placeme3ge McCarthy

20 «pyrsuant to [the authority conferred to the state’s Commissioner of Corrections under Cor8taGé&n.
18-81], the [Clommissioner has promulgated a set of diestiwhich are written guidelines pertaining to several
correctional facilities. . . . [They] ardilized to establish the parameters for the operation of the facilities. These
directives set forth procedures for dealing with inmatefineléhmate classifications and are used as guidelines to
adhere to the department’s mission to maintain secure, safe and humane correctional f&sbtisy’v. Comm’r
of Corr., 718 A.2d 487, 490 (Conn. App. Ct. 1998ffd, 733 A.2d 833 (Conn. 1999).
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v. Armstrong2 F. Supp. 2d 231, 233 (D. Conn. 1998) (fidistrative Directive 9.4 provides
for a hearingpeforean inmate is confined in adminigikee segregation.”) (emphasis added).
Thus, the Court concludes that Directive 9¢acly uses “language of an unmistakably
mandatory character, that a prisoner not swfparticular depriveon absent specified
predicates.’See Vegab96 F.3d at 83. The Court therefagrees with the district court in
Alston v. Cahill 2012 WL 3288923 (D. Conn. Aug. 10, 2012), the case relied on by Plaintiff,
that Connecticut prisoners “have a state-coehlberty interest in avoiding administrative
segregation based on a finding tttegy pose a danger.” 2012 WL 3288928*5. The Court
notes here that Defendants’ Merandum entirely fails to address the applicability of Directive
9.4 as the source of a stateeated liberty interest.

Although several Connecticut courts at theeial and state levelave found that the
state’s pre-trial detainees ana@ancerated inmates have no prateldiberty interest in their
classification generally because tfrelevant Connecticut statfitand regulatioff allow for the
exercise of “discretion,” the Court again agredth the rationale of the district court Alston
that the Director’s use of sliretion is “cabin[ed] . . . by geliring the director to act in
accordance with the substantive requirets@h Administrative Directive 9.41d.; see also
Oliphant, 2005 WL 999973, at *6 n.1 (“[T]he predural guarantees set forth in the
Administrative Directives demonstrate thag tBommissioner has chosen to circumscribe her

discretion by guaranteeing certain procedural priotest’). Moreover, these cases do not refer

ZL seeConn. Gen. Stat. § 18-81 (“The [Clommissioner [of Correction] shall be responsible for bitgblis
.. . classification . . . services apbgrams throughout the department.”).

22 5eeAdmin. Dir. 9.4,8 12 [Rec. Doc. 54-11, at 8] (“Placent of an inmate on Administrative
Segregatiorshall be at the discretioof the Director of Offender Classification and Population Management in
accordance with this Directive.”) (em@isadded). The cases that specificallgd Directive 9.4 did not, however,
address the sentence in thatddtive that immediately followthe reference to “discretionskee id(“An inmate
shall not be placeth Administrative Segregation Phase. I. without notice and a hearing.”).
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to, or analyze the implications of, the specifiandatory language of 8 12 quoted above, which
uses explicit, mandatory language in requimogice and a hearing prior to placement into
administrative segregatidn. The Court therefore findsetholding of these cases—that
Connecticut prisoners have no @cted liberty interest in thegreneral “classification” because
the Commissioner of Corrections or the Rtar of Classificatin ultimately possesses
“discretion” to place an inglidual into administrative segragon—cannot control the outcome
of Plaintiff’'s claims here, as these casesttadliscuss the most important provisions of the
pertinent state regulation for purposes of yrialy whether Plaintifpossessed a state-created

liberty interest.

2 See Hamer v. Arnon2011 WL 2680836, at *3 (D. Conn. July 7, 2011) (concluding that Connecticut
prisoners “do not have a protected liberty interest in their classifications because the CommissionectadrCorr
has discretion to classify prisoners” without addressing the mandatory language of DiregtiVerged v. Howell
2006 WL 1525942, at *16 (D. Conn. May 30, 2006) (concluding, without addressing Directive 9.4, that “[i]n
Connecticut, an inmate has no protected right to a particular classification level” becans&&un Stat. § 18-81
gives the Commission of Correction “discogtary authority” to classify prisonergjarris v. Meulemans389 F.
Supp. 2d 438, 441-42 (D. Conn. 2005) (holding that “[ulnder Connecticut law, [specifically, § 18-81], the
Commissioner of Correction retains discretionary authtoitlassify prisoners at any security level” while
analyzing the language of Directives 6.4 (“Security Risk Groups”) and 9.2 (“Inmate Classificaflami®s v.
Stewart 263 F. Supp. 2d 463, 469-70 (D. Conn. 2003) (concluding that “Connecticut $nmaateno state or
federally created liberty interest in their classificatiariile analyzing Directive 6.14J&) on classification as a
security risk group safety threat memb&fdndever v. Comm’r of Corrd2 A.3d 494, 497-98 (Conn. App. Ct.
2012) (concluding, without addressing Directive 9.4, thaipthintiff failed to show a deprivation of a constitutional
right by his having been placed in administrative segjieq, as it was a “decision within the [Commissioner’s]
discretion [under § 18-81] to classify the [plaintiff] at the administrative segregation la¥lE\way v. Warden
576 A.2d 494, 501 (Conn. 199@®oncluding that “[b]ecaudbe prison authorities hayell discretionto grant or
deny theearly release programsthe plaintiff did not have a statutoentittement sufficiento invoke due process
considerations, without addressing Directive 9.4 or administrative segregation) (emphagissaddddo Green v.
Armstrong 189 F.3d 460, 1999 WL 642910, at *2 (2d Cir. Aug. 20, 1999) (summary order) {itiag/ayfor the
proposition that Connecticut law does not create a libetgydst in prisoner classifications in a sex offender
classification challenge)ega v. Lantz2007 WL 3025285, at *2 (D. Conn. Oct. 16, 2007) (citBrgen, Harris
andWhewayfor the proposition that “classification of inmates by the Connecticut DOC does not give rise to a due
process right of action”)faylor v. Levesque005 WL 3050973, at *3-4 (D. Conn. Nov. 10, 2005) (citBrgen,
Harris, andWhewayfor this same propositionaff'd, 246 F. App’x 772 (2d Cir. 2007%f. Pugliese v. NelspB17
F. 2d 916, 923-24 (2d Cir. 1980) (concluding tieateralprisoners have no liberty interest in their classification
because under the relevéaderalstatutes, 18 U.S.C. §8 4081-82, “the Attorney Gergralcomplete and absolute
discretionwith respect to the incarceration, classification and segregation of lawfully convicted prisoners” and the
relevant Bureau of Prisons Policy Statemelaes not limit in any wathe Attorney General's discretion” to grant
or deny transfers or work releases) (emphasis added).
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Accordingly, Defendants’ Motion for Sumnmadudgment on the basis that Plaintiff
lacked a protected liberty interesthis classification and traresfto administrative segregation
is denied.

2. Application of the Qualified Immunity Defense

The Court need not evaluate whether Plaimieis deprived of his liberty interest as a
result of insufficient processee Ortiz 380 F.3d at 654s it will grant Defendants’ Motion for
Summary Judgment against Pldindin all of his due process claimslated to his 2008 transfer
to administrative segregation orethasis of qualified immunity:Qualified immunity shields
government officials performing discretionary ftioas ‘from liability for civil damages insofar
as their conduct does not violatearly established statutory constitutional yhts of which a
reasonable person would have know#Zéllner v. Summerlird94 F.3d 344, 367 (2d Cir. 2007)
(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). The ‘®ehnt, dispositive inquiry in
determining whether a right is clearly ddished is whether iould be clear to eeasonable
officer that his conduct was unlawful in the situation he confrontéaldski v. City of Hartford
--- F.3d ----, 2013 WL 3796448, at *4 (2d Cirl\23, 2013) (emphasis in original) (quoting
Saucier v. Katz533 U.S. 194, 202 (20083). “If the illegality of the conduct would not be so
apparent, the officer is entitled to qualified immunitig” Indeed, the Supreme Court has
“expressly cautioned against framing the constitwl right [at issue] at too broad a level of
generality.”"Redd v. Wright597 F.3d 532, 536 (2d Cir. 2010) (citidgjlson v. Layne526 U.S.
603, 615 (1999)). Therefore, to tearly established,” the tmtours of the right [must be]

sufficiently clear [so] that a reasonable officrduld understand that whiae is doing violates

%4 In Pearson v. Callaharb55 U.S. 223 (2009), the Supreme Court held that district courts have discretion
to address the question of whetherghtiwas “clearly established” beforedadssing the question of whether the
officer's conduct actually violated any tife plaintiff's constitutional rightsSee Zalaski2013 WL 3796448, at *4.
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that right.”Gonzalez v. City of Schenectaey F.3d ----, 2013 WL 4528864, at *9 (2d Cir. Aug.
28, 2013) (quotingAnderson v. Creightqrt83 U.S. 635, 640 (1987)). In conducting this
analysis, the court is to consid‘(1) whether the right in gg&on was defined with reasonable
specificity; (2) whether Supreme Court or couraippeals case law supports the existence of the
right in question, and (3) wHhetr under preexisting law aagonable defendant would have
understood that his or hacts were unlawful. McGarry v. Pallitq 687 F.3d 505, 512 (2d Cir.
2012) (quotingsScott v. Fischer616 F.3d 100, 105 (2d Cir. 2010)).

“[E]ven if a right is clearly emblished in certain respectgjalified immunity will still
shield an officer from liability if ‘officers ofeasonable competence could disagree’ on the
legality of the action at issue in its particular factual contedlaski 2013 WL 3796448, at *4
(quotingMalley v. Briggs 475 U.S. 335, 341 (1986)). In other words, if “at least some
reasonable [officials] in the defendant’s pasiticould have believed that [the challenged
conduct] was within the bounds of appropriateresponses,’ the defendant [official] is entitled
to qualified immunity.”ld. (quotingSaucier 533 U.S. at 208). This standard provides a “broad
shield” to liability that gives “ample protectida all but the plainly incompetent or those who
knowingly violate the law.1d. at *5 (quotingMalley, 475 U.S. at 341).

Defendants contend that thage “entitled to qualified immunity” on all of Plaintiff's
claims because “at all times they believed thairthctions were lawful and were for the purpose
of restoring and maintaining control and ordeil&/ensuring the safety and security of the
plaintiff, staff and the facility.'Def. Mem. [Rec. Doc. 54-23, 46-46]. Therefore, they assert

that all of the individual defendantattions were “objectively reasonablé&d™®® Plaintiff

% Defendants’ Memorandum did not specificaltideess whether any specific constitutional rights—
including any federal due process rights due to inmatestprtheir classificatiomnd transfer—were “clearly
established” at the time of any individual defendant’s act or failure to act.
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challenges the applicability of the qualifiedmunity defense by arguing that the “contours of
[his] rights,” several of which he cites specdily, “were sufficiently clear for a reasonable
person to have understood ther@€ePl. Opp’'n Mem. [Rec. Do®&2-5, at 9-10]. However,
Plaintiff does not cite any authtyr from Connecticut, the Second Circuit, or the Supreme Court,
beyond the 2012Istondecision, that substantiate this atisa as to any specific federal due
process right or rights.

The Court’s analysis of the existence of Riiffis state-created liberty interest in the
preceding section of this Ruling makes clear Blaintiff's entitlement to federal due process
rights prior to his classificain and transfer to administragisegregation was not “clearly
established” as of July 2008 and that reasonaifiteers could have disaged as to Plaintiffs’
entitlement to such rights. Every case from state and federal courts in Connecticut decided prior
to July 2008, to which Connecticut prison offisiasuch as Defendants, may have referred to
determine the legality of their actions during sléisation and transfer procedures for inmates,
held that Connecticut inmates did not possessi@gied liberty interesh their classification.

Seecases citegupranote 23° In addition, the most pertinent Second Cifdudhd Supreme

% The only state or federal court in Connecticut to hioéd Directive 9.4 creates a liberty interest issued its
opinion some four yeamdter Plaintiff’'s admission to administrative segregation in 2@ Alston2012 WL
3288923, at *4 (Chatigny, J.). In addition to citing numerous cases holding that Connecticut inmates did not possess
a liberty interest in their classification, the courfAistonalso conceded that at the time of its 2012 decision, the
Second Circuit still had not yet addressed the question of whetmerecticuinmates possessed such an interest.
See id(“The Second Circuit has not addressed whether Ctinngs regulations are sufficiently similar to New
York's to establish a protectditherty interest. | conclude that they are.”). The Court notes that the only other
opinion that found that the Commissioner of Connecticussrdtion to classify prisoners is restricted by Directive
9.4, thereby creating a liberty interest, wastick v. Arnong2012 WL 5182959 (D. Conn. Oct. 18, 2012), in which
Judge Chatigny cited his opinionAdston As noted on page 28, this Court agrees with the rationale and result in
Alston

2" See, e.gTaylor v. Levesque46 F. App’x 772, 774 (2d Cir. 2007) (summary order) (“Moreover,
Connecticut has not granted inmates, by regulation or statptetected interest in thiedecurity classification; the
matter is committed to the discretion of the Commissioner of CorrectioBsegn v. Armstrongl89 F.3d 460,
1999 WL 642910 (2d Cir. 1999) (summary order) (“Accordingly, Green cannot state a due process claim based on
the change in his prison classificationsge also Covin®33 F.2d at 129 (“We agree with the general proposition
that ‘the transfer of an inmate to less amenable and restéctive quarters for nonpunitive reasons’ is not a right
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Court® decisions to which prison officials may haederred for guidance on the status of
federal due process rights foofihecticut inmates point to tieck of a constitutionally- or state-
created liberty interest in classification and transfer for administrative purffobeaddition,
based on the state of the case law in Connedtic2008, the Court doemt find that the due
process rights available tam@necticut inmates during theirasksification and transfer were
defined with “reasonable specifig,” as it was not clear that an inmate was entitled to any

federal due process rights #t arhe Court concludes thatdtiff's possession of a liberty

protected by the due process clause itsePligliese 617 F.2d 923 (concluding “that a prisoner’s interest in
avoiding CMC classification does not entitle him to due process protections”).

The Second Circuit iffaylor v. Rodriguez2238 F.3d 188 (2d Cir. 2001), discussed the sufficiency of the
process given to a Connecticut inmate “assuming the existéadiberty interest.” 238 F.3d at 192. The circuit
court’s discussion of the process due to the inmate, however, was contingent on thealistisctietermination on
remand of whether the plaintiff had “shown a protediteetty interest” by analyzing whether “the state [of
Connecticut] has granted its inmates, by regulation ordiyitst a protected liberty interest in remaining free from
that confinement.td. at 196. The circuit court iaylor made clear that no such libemyerest had yet been found.
Id. Moreover, the circuit court instructdide district court on remand thatitay consider the “arguments raised by
defendants regarding . . . qualified immunity,” as theiidistourt had not considered those arguments in its initial
ruling. Id. at 197. Finally, the hearing the plaintiff-inmateTiaylor alleged was constitutionally deficient was
conducted “to determine whether he was a member of a security risk group that constituted an institutional safety
threat” pursuant to Directives 6.14 and 9.5; it was not a hearing conducted pursuant to Directidet@rfnioe
whether to confine the plaintité administrative segregatiomd. at 190, 192. Based upon these limitations, the
Court does not believEaylor “clearly established” the existence of Connecticut inmates’ liberty interest—or the
due process rights for those inmates—in avoiding classification and transfer to administgatigatsm.

2 See, e.gWilkinson 545 U.S. at 221 (“[T]he Constitution itself does not give rise to a liberty interest in
avoiding transfer to more adverse conditions of confinemehteyitt, 459 U.S. at 469-71 dncluding that the Due
Process Clause itself did not create a liberty interestaitliang administrative segregation but that “in the light of
the Pennsylvania statutes and regulations here in question[the prisoner] did acquire a protected liberty interest
in remaining in the general prison population”) (emphasis adatdy v. Daggett429 U.S. 78, 88 n.9 (1976)
(holding the prisoner had “no legitimate statutory or constitutional entitlement sufficient to invoke due process” in
his “classification and eligibility for rehabilitative programs in the federal system”).

29 Although not a dispositive factor in the analysighia prong of qualified immunity, the Second Circuit
has held that in “deciding whether a right was clearly established,” the court is to determine whether the “Supreme
Court or the Second Circuit affied” the existence of the rigl8ee Gonzale2013 WL 4528864, at *9See also
Moore v. Vega371 F.3d 110, 114 (2d Cir. 2004) (“Only Supreme Court and Second Circuit precedent existing at
the time of the alleged violation is relevant in decidirigether a right is clearly established.”). No such Supreme
Court or Second Circuit authority existere as related to Connecticut inmates.
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interest, triggering his entitlement to federal goecess rights, was notlaarly established” in
July 2008%

Moreover, the Court finds that Connectipuison officials of reasonable competence
could have disagreed as to the exact natutieeoprocedures required by federal due process for
Connecticut inmates. Based on the numerous caselspreviously, the Cotfinds that at least
some reasonable officers in the Defendants’timrs could have believed that Connecticut
inmates were entitled to no federal due propestections at all itheir classification and
transfer to administrative segeggn. At a minimum, the offials could have disagreed as to
the specific requisite actionsfBaient to guarantee that an inmate received due process meeting
federal constitutional standards. Thus, the Coomcludes that it was objectively reasonable for
the individual defendants to belie that Plaintiff did not posseadiberty interest and therefore
was not entitled to federal due process rightssrclassification and transfer to administrative
segregation.

Accordingly, all of the idividual defendants are entidiéo qualified immunity on
Plaintiff's seven federal due press claims related to his J@08 transfer to administrative

segregation on both applicalgeongs of the analysis.See McGarry687 F.3d at 512

% Thus, the situation facing New York prison offits in July 2008—when clearly-settled law held New
York inmates possessed a liberty intemesheir classification and transfer—cha easily distinguished. In 1999,
the Second Circuit held that New York’s regulations distaésd mandatory predicates for administrative segregation
and that New York therefore creatadiberty interest in freedom from administrative segregati®ee Sealeyl97
F.3d at 584-85. I®ealeyhowever, the circuit court specifically aitéhe applicable New Y& regulations that
established these mandatory predicébes id.

31 The Court notes that the question of whetheriadiyidual defendants eoplied with the specific
procedures set out in the DOC’s Administrative Directivegdédevant to Plaintiff's fderal due process claims, as
state regulations do not “settle what protection the federal due process clause réRuses|910 F.2d at 78 n.1;
see A'Gard v. Perez-- F. Supp. 2d ----, 2013 WL 298377, at *5 (S.D.N.Y. Jan. 26, 2013) (“Whether prison
regulations—such as a specific form of notice—were ¥o#id precisely is not a basis to conclude that any
constitutional rights have been violated. Any alleged violations of prison directives or regulations do not give
rise to a federal claim, because ‘[flederal constitutiorsaldsrds rather than state ldefine the requirements of
procedural due process.”) (quotiRussell 910 F.2d at 78 n.1).
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(“Defendants are entitled to quiadid immunity ‘if either (aXhe defendant's action did not
violate clearly established law, or (b) it waseattjvely reasonable for the defendant to believe
that his action did not viate such law.”) (quoting\nderson v. Recor&17 F.3d 194, 197 (2d
Cir. 2003)) The Court will therefore grant Defendanotion for Summary Judgment against
Plaintiff on all seven of his due process claimatesl to his July 2008 trafer to administrative
segregation and dismiss those claagainst all individual defendants.

E. PLAINTIFF'S §1983 CONSPIRACY CLAIM

Plaintiff brings a 8 1983 copsacy claim against defenats Butkiewicus and McGill,
alleging that they “came together into a conspittacyiolate [his] constitutional rights and cause
him harm and to punish [him].” Am. Comf.56 [Rec. Doc. 30, at 13]. Defendants’
Memorandum never specifically addresses/iility of Plaintiff's conspiracy clainf’ The
only bases for summary judgment asserted by Defeadiaat the Court could plausibly construe
as applicable to Plaintiff’'s conspiracy clainedhe statute of limitations defense, the personal
involvement defense, and the qualified immunity defense. The Court will nonetheless grant
summary judgment against Plainsifia spont®n his conspiracy claim and dismiss that claim
against Butkiewicus and McGill as the Cours ltismissed all of the underlying § 1983 claims
upon which the conspiracy claim is bas8de Garcia v. Heber2013 WL 1294412, at *13 (D.
Conn. Mar. 28, 2013) (“Because the defendard<eatitled to summary judgment on all
underlying substantive claims, the civil corraply claims fail as a matter of law.TpeStefano v.
Duncanson2011 WL 651452, at *4 (S.D.N.Y. Feb. 10, 20{Blaintiff's conspiracy claim is
based on his malicious proseauticlaim. . . . Having dismissed Plaintiff’'s § 1983 substantive

claim, his related conspiracyaiin must also be dismissed.Hardy v. Fischer701 F. Supp. 2d

32 The “Introduction” section to Defendants’ Memorandum, which lists the claims asserted by Plaintiff,
does not include conspiracy as one of the claims Defendants recognized Plaintiff alleged in his AmepitadtCom
SeeDef. Mem. [Rec. Do. 54-23, at 2].
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605, 610 n.4 (S.D.N.Y. 2010) (“Each piaff also alleges that deferwliz conspired to violate

8 1983 by depriving them of these same duegss rights. Because the Court finds that
defendants are all entitled to qualified immiyror another privilege that overcomes the
individual 8 1983 claims, the clainfigr conspiracy also fail.”)see also Singer v. Fulton County
Sheriff 63 F.3d 110, 119 (2d Cir. 1995) (holding thd@ 1983 claim “will stand only insofar as
the plaintiff can prove thsine qua normf a § 1983 action: the violation of a federal right").

F. PLAINTIFF'S CONDITIONS OF CO NFINEMENT CLAIMS RELATED TO
HIS INITIAL PLACEMENT IN  ADMINISTRATIVE SEGREGATION

Plaintiff alleges that “[a]s a result of [his] unlawful transfer to and retention in
segregation, he was subjectecatoel and unusual coratins of confinement.” Am. Compl. { 51
[Rec. Doc. 30, at 11]. “In its prohibitiasf ‘cruel and unusual punishments,’ the Eighth
Amendment places restraints on prison officiast also “imposes duties on these officials,
who must provide humane conditions of confinemerarmer v. Brennan511 U.S. 825, 832
(1994). Accordingly, the “conditions o& prisoner’s confinement caive rise to an Eighth
Amendment violation.Phelps v. Kapnolas308 F.3d 180, 185 (2d Cir. 2002) (citirgrmer,
511 U.S. at 828). In challenging his conditiafi€onfinement as an Eighth Amendment
violation, a prisoner may “prevail only where i@ves both an objective element—that the
prison officials’ transgressiomas ‘sufficiently serious'—and a subjective element—that the
officials acted, or omitted to act, withsufficiently culpable state of mindi’e., with ‘deliberate

indifference to inmate health or safetyld. (quotingFarmer, 511 U.S. at 834). “Concerning the

¥ The Court does not find that notice to Plaintiff prior to granting summary judgmarspontés
necessary as Plaintiff already had the opportunity to maesfggnce in support of this claim. Plaintiff's verified
Amended Complaint and Affidavit detail his allegations of a conspiracy between Butkiewicus arld NTb&i
claim ultimately fails not because Plaintiff did not have the opportunity to come forward with all of his evidence, but
because the conspiracy claim cannot be made out atea nfdaw if all underlyingg 1983 claims have been
dismissed.See Hardy701 F. Supp. 2d at 610 n.4. Therefore, granting Plaintiff an additional opportunity t
enhance the evidence supporting his position on the conspiracy claim would not alter the outcome. The Court
therefore will grant summary judgmesua spontevithout notice to Plaintiff.
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‘subjective’ requirement, . . . ‘a prisoffficial cannot be found liable under the Eighth
Amendment for denying an inmate humane conditions of confinement unless the official knows
of and disregards an excessive tisknmate health or safety;dlofficial must both be aware of
facts from which the inference caolube drawn that a sulasitial risk of seus harm exists, and
he must also draw the inferencdd. (quotingFarmer, 511 U.S. at 837). Thus, it is “not enough
that the prison official should hak@own of the risk to the prisonene or she must have been
actually aware of it.Bell v. Luna 856 F. Supp. 2d 388, 399 (D. Conn. 2012) (ci@agozzo v.
Koreman 581 F.3d 63, 72 (2d Cir. 2009)).

Plaintiff's claim under the Eighth Amendnteaileges that he endured the following
“cruel and unusual” conditions while in adnstrative segregation: (1) lack of adequate
ventilation; (2) lack of adeqtmrecreation; (3) “extreme noit®vels” from others’ kicking and
banging; (4) excessive use of mechanical restrgitdack of adequateental health treatment;
(6) pairing with “severely mentally ill prisonewgho constantly creatn extremely unsanitary
and disruptive environment” by “smearing (iflspand tossing fecal matters and other human
waste”; and (7) sleep deprivation. A@ompl. § 52 [Rec. Doc. 30, at 1] Plaintiff claims that
he was “subjected” to these cruel and unusaaditions “by all of the previously named
defendants who entered into aispiracy agreement to punishrffj, unlawfully that is.”ld.
53. While Plaintiff's reference to “all of éhpreviously named defendants” is somewhat
ambiguous, construing the Amended Complaint liberatg, Triestmam70 F.3d at 474-75, the

Court finds Plaintiff has alleged his conditiomfsconfinement claim against the following

3 In his Affidavit submitted in support of his Opposition Memorandum, Plaintiff alleged some fifteen
additional conditions that he contended were cruel and uniBordétte Aff. 16 [Rec. Doc. 62-7, at 7-10]. These
additional conditions were not included in his Amended Complaint. The Court does not consider any of the
allegedly unconstitutional conditions of confinement not specifically enumerated in the Amended Complaint, as it is
“inappropriate to consider claims not pleaded in the complaint in opposition to summary jud@uetttv. City of
N.Y. Dep't of Corr. 641 F. Supp. 2d 211, 229 (S.D.N.Y. 2009) (collecting caaffs), 445 F. App’'x 389 (2d Cir.

2011).
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individual defendants named in the Amended Complaint: Butkiewicus, McGill, Guertin, Frasco,
Tourangeau, Levesque, Clapp, Maiigo, Marcial, Salius, Braslay, Lantz, Murphy, and Light.
SeeAm. Compl. 1 7-16 [Rec. Doc. 30, at 2-#Alaintiff's Amended Comlaint also alleges a
separate “deliberate indifference/supervisaapility claim” stemming from his conditions of
confinement claim against defendants ButkiewjddcGill, Levesque, Clapp, Marcial, Salius,
Bradway, Lantz, Murphy, and Lighd. {1 54-55 [Rec. Doc. 30, at 12-13]. This second group of
supervisory defendants, Plaffhtalleges, “knew/or should have known through reports, letters,
complaints and by other means that [he] waswhllly transferred and retained in extremely
harsh conditions,” and that they “chose intentiontdlgisregard/or to te a blind eye to the

harsh conditions and correct the violations, allowing [him] to suffer further{’ 55 [Rec. Doc.

30, at 13].

Defendants moved for summary judgment on Plaintiff's conditions of confinement
claims on both the subjective aoljective prongs of thanalysis. They contend first that
Plaintiff “offered only conclusory allegations” and that Plaintiff “offered no specific facts under
which he could state a violation of the Eigltmendment” against any defendant. Def. Mem.
[Rec. Doc. 54-23, at 36]. Defendants next cimglézl that any of the alleged conditions met the
objective element of the tesg., that any of the alleged conditis were sufficiently serious so
as to violate contemporary standards of deceddcyt 38-45.

To the extent that Plaintiff alleges standra conditions of confement claims against
all of the individual defendants, the Couithgrant Defendants’ Motion for Summary Judgment
against Plaintiff on these claims. Plaintiff et alleged any facts inchting that any of the
individual defendants actuallyeated the conditions or subjectaintiff to them, other than a

conclusory allegation that they did so by emgiinto “a conspiracy agreement to punish” him.
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Plaintiff has not alleged specific conductdayy individual defendarghowing that that
defendant’s actions produced, created, or implged the conditions of which he complains.
Plaintiff has also not allegedahany of the individual defeadts created piaies directing
subordinates to implement the conditionswich he complains against him or any other
inmate. As such, Plaintiff's stand-alone EigAtmendment claims related to his conditions of
confinement, to the extent they were alleged, will be dismisSed.Roseboro v. Gillespigdl

F. Supp. 2d 353, 364 (S.D.N.Y. 2011) (“Nevertksslgoroceeding pro se does not otherwise
relieve a litigant from the usual requirementsommary judgment, and a pro se party's ‘bald
assertion,” unsupported by evidence, issudficient to overcome a motion for summary
judgment.”) (citing cases).

Similarly, Plaintiff's claims for deliberatedifference against Butkiewicus, McGill,
Levesque, Clapp, Marcial, Salius, Bradway, Lantz, Murphy, and Light must be dismissed
because Plaintiff has failed to allege non-conalus$acts related to the subjective element of the
claim. Plaintiffs Amended Complaimherely alleges that these defendagitiser knew or
should have knowaof his conditions, but failt state any facts upport these allegationSee
Am. Compl. T 55 [Rec. Doc. 30, at 13]. Such dosary allegations are insufficient to impart
liability under any of the fiv&€oloncategories because “it is necagda establish . . . [the]
official’'s personal involvemerni the alleged constitutional violationVest v. Whitehea@008
WL 4201130, at *12 (S.D.N.Y. Sept. 11, 2008) (emphasided). As set out above, it “is not
enough that the prison official shotidve known of the risk to the prisoner; he or she must have
been actually aware of itSee Bell856 F. Supp. 2d at 399. Ritff’'s Amended Complaint
does not sufficiently allege that any—Ilet alaile—of the individual déeendants were aware of

the allegedly unconstitional conditions.
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To the extent that Plaintiff’'s Affidavit, appended to his Opposition Memorandum, more
explicitly alleges that defendants “McGill, Baewicus, Light, Levesque, Marcial, Murphy,
Lantz, and Bradway were well aware of thesential conditions and deliberately allowed [him]
to be continuously subjected to these harmdulditions,” Dorlette Aff. { 16 [Rec. Doc. 62-7, at
16], Plaintiff has adduced no specific facts tpmart these broad, conclusory, and speculative
allegations that these defendants had knowlefifee ongoing conditions @pecific incidents
of conduct. “[B]road, conclusory allegationatla high-ranking defendant was informed of an
incident are also insuffient to impose liability, West 2008 WL 4201130, at *25 (quotingega
v. Fox 457 F. Supp. 2d 172, 182 (S.D.N.Y. 2006)), as a party “may not rely on mere speculation
or conjecture as to the true nature offdets to overcome a motidar summary judgment.”
Caractor, 2013 WL 2922436, at *4 (quotirtgicks v. Baines593 F.3d 159, 166 (2d Cir. 2010)).
Plaintiff's supervisory liabilityclaims cannot be viewed asything more than conclusory
allegations of awareness on the mdirigh-ranking officials at NCl.See, e.g.Pl. Opp’n Mem.
[Rec. Doc. 62-2, at 13] (“[Defendant Murphy] reviewed all of the papek regarding both of
Plaintiff's ad. seg. placements . . . [and he]wé#d the Plaintiff to remain punished unlawfully
in segregation.”). Even if Plaiiff had actually alleged facts that amounted to more than mere
speculative assumptions, numerous courts halethat a “prisoner’s allegation that a
supervisory official failed to respond to a griaga is insufficient to establish that official’s
personal involvement” even within the confines of the @adon categoriesSee, e.g.Smith v.
Rosatj 2013 WL 1500422, at *6 (N.D.N.Y. Feb. Z)13). As such, the Court will grant
Defendants’ Motion for Summary dgment in favor of Butkiewicus, McGill, Levesque, Clapp,

Marcial, Salius, Bradway, Lant¥jurphy, and Light and dismissdtiff's supervisory liability
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claims related to the conditions of his confire@rhduring his initial placement in administrative
confinement in July 2008.

G. PLAINTIFF'S DUE PROCESS CLAIMS RELATED TO HIS JANUARY 2009
READMISSION INTO ADMIN ISTRATIVE SEGREGATION *°

Plaintiff alleges that the process relatethi®formal readmission into administrative
segregation on January 26, 2009, as a pre-triaingetaeprived him of his “most basic” pre-trial
rights under the FourtednAmendment: the right not to loeprived of liberty without due
process of law and the right not to be punishealr to the adjudicatioof his guilt. Pl. Opp’n
Mem. [Rec. Doc. 62-4, at 47]. Defendants’iil@andum only addressesamitiff's claim that
“he was improperly classified as an administrative segregation prisoner” when he was readmitted
at NCI. Def. Mem. [Rec. Do&4-23, at 14]. As Plaintiff pointsut several times, however, “he
has not challenged solely his s$#fication” in alleging due prass violations related to his
readmission into administrative segregationp’'n Mem. [Rec. Doc. 62-3, at 31]. Rather,
the Court construes Plaintiff’'s due processmokarelated to his Janya2009 readmission as two
separate claims: first, Plaintiff challenges firocedure that led tds readmission into
administrative segregation, in which he alleged tte did not receive due process prior to his
readmissionid. at 45-47; second, he alleges thatadberditions imposed on him as a pre-trial
detainee in administrative segation impermissibly punishduim in violation of his due

process rightdd. at 51;seeAm. Compl. 11 57-61 [Rec. Do80, at 13-14] (challenging his

% As previously set out, Plaintiff states that he was readmitted into administrative segregation at NCI on
December 30, 2008, after being transferred from BCC. DoAéftd 18 [Rec. Doc. 62-7, at 11]. Defendants agree
that he was readmitted to administrative segregation on December 30, 2008, after returningSed®€l. 56.1
St. 1 8 [Rec. Doc. 54-29, at 2ge alsdalius Aff. 1 35-36 [Rec. Doc. 54-24, 7-8]. His due process claims,
however, focus on the conduct of NCI officials before, during and after the January 15)€200% and
subsequent authorization for readmission to administratégregation on January. Zbhe Court will therefore
refer to Plaintiff's claims related to his readmission as occurring in January 2009.
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readmission)id. 1 69 [Rec. Doc. 30, at 16] (challengihis conditions of confinemen®.
Defendants did not specifically move for summary judgment on the validity of Plaintiff's pre-
trial conditions of confinement due process claifns.

As with an incarcerated inmate, to present a valid due process claim, a pre-trial detainee
“must establish (1) that he possessed a libertyastand (2) that the tndant(s) deprived him
of that interest as a result of insufficient proce€stiz, 380 F.3d at 654. Liberty interests of
pre-trial detainees are protecteglthe Fourteenth Amendmesge Bell v. Wolfis¥41 U.S.
520, 535 n.16 (1979), and “may arise from two southedDue Process Clause itself and the
laws of the States.Greene v. Garcig2013 WL 1455029, at *4 (S.D.N.Y. Mar. 26, 2013)
(quotingHewitt, 459 U.S. at 466).

1. Plaintiff's Due Process Claims Relaté to the Procedures Before, During,
and After His January 15, 2009, Readmission Hearing

“It is well established that the administrativasdification of prisoners does not give rise
to a protectable liberty intereshder the Due Process Clause itsetf,(citing Hewitt, 459 U.S.
at 468, and.owrance v. Achtyl20 F.3d 529, 535 (2d Cir. 1994)), but a pre-trial detainee’s
“liberty interest may also be created by state statute or regulageetiams 1999 WL 959368,
at *5. The Court finds that Pliff possessed a protectable steteated liberty iterest arising

out of the same mandatory language of Direc@\4 previously cited irelation to his 2008 due

% Although Plaintiff’'s Amended Complaint labéiss pre-trial conditions ofonfinement “cruel and
unusual,” Am. Compl. 1 69 [Rec. Doc. 30, at 16], in accordanceTwigistman 470 F.3d at 474-75, the Court
construes Plaintiff's claim as a due process challertgerrthan an Eighth Amendment challenge. Pre-trial
detainee’s claims related to their conditions of confimehare analyzed under the Fourteenth Amendment’s Due
Process Clause as opposedhe Eighth Amendmengee Bell v. Wolfisi41 U.S. 520, 535 n.16 (1979).

37 Defendants moved for summary judgment solely on Plaintiff's claims related to the @ diti
confinement he faced as a convicpgisoner from June to December 2088eDef. Mem. [Rec. Doc. 54-23, at 36].
As set out in note 36, conditions of confinement claims by convicted prisoners are analjeethe Eighth
Amendment standard not applicable to pre-trial detairgasBell441 U.S. at 535 n.16.
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process claim® The Court notes that to the exterttRlaintiff's readmission was construed as
an “automatic placement” pursuant tdlI§A) of the DOC's Classification ManudP, the
placement would be governed by 8§ 12(E) of Directive 9.4, which similarly uses mandatory
language in requiring a hearipgor to any such “automatic placement” of an inmate in
segregation. Admin. Directive 9.418(E) [Rec. Doc. 51-11, at 9] (“Automatic placement of an
inmate on Administrative Segregation shall requirea hearing to be conducted in accordance
with the provisions of this section [§ 12 Directive 9.4].”) (emphasis added). The Court
observes again that Defendants’iv@andum fails to address thepipability of any section of
Directive 9.4 as the source of a state-created liberty interest.

Plaintiff alleges the process he receibedore, during, and after his January 15, 2009,
hearing was constitutionally defent in seven separate ways: (1) that the notice he received
prior to the hearing was inadequatesufiicient, and unfair, Am. Compl. { §Rec. Doc. 30, at
15]; (2) that the prison staff advocate assigneassist him at the 2009 hearing failed to perform
the duties of that role and denikitn “adequate/proper assistanad,”|{ 63-64 [Rec. Doc. 30,

at 15]; (3) that the hearing itself was unfair bessalie was denied the opportunity for sufficient

¥ «gsandin. . . ‘does not apply to pretrial detainees and . . . pretrial detainees need not show that an imposed
restraint imposes atypical and signifithardships to state deprivation of a liberty interest protected by procedural
due process.'Patterson v. City of N.Y2012 WL 3264354, at *4 n.5 (S.D.N.Y. Aug. 9, 2012) (quotdtzal v.
Hasty, 490 F.3d 143, 163 (2d Cir. 2007@y’d on other grounds by Ashcroft v. Ighab6 U.S. 662 (2009)).

% The January 8, 2009, Notification of Hearing Form referred to by Defendants’ Memorandum siated th
Plaintiff's January 15 hearing to consider Plaintiff'admission to administrative giegation would be conducted
because “[a]ccording to the DOCa&Skification Manual, any inmate wHischarges while on Administrative
Segregation (A/S) shall be readmitted at that stagee?009 Hearing Package [Rec. D&d-9, at 2]. Defendants
did not cite the specific provision of the Classification Martbat states this requiremt in their Memorandum of
Law or Rule 56.1 Statement. The Court, on its independent review, discovered the relevsiohgrogilll(A) of
the Manual: “An inmate who was discharged or paroled from Administrative Segregatgtrall bere-admitted in
that statusnd reviewedvithin fifteen day®f readmission for the appropriateness of continuation in that status.”
Conn. Dep't of Corr. Classification Manual, aiadailable athttp://www.ct.gov/doc/lib/doc/PDF/PDFReport/
ClassificationManualLibraryCopy.pdf (emphasis added). The Court notes that the Manualtdgmsear to be a
state statute or regulation, nor do Defendants contend Heet such force and effectlafv. The Court therefore
views 8 12(E) of Directive 9.4 as the operative stegalegion directing Plaintiff seadmission to administrative
segregation.
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preparation, to call witrses, or to examine the evidence againstidinfi 65-67 [Rec. Doc.
30, at 16]; (4) that he was provided inadequagfiicient, and vague nogcas to the basis for
his formal authorization for continued cardment in segregation after his heariidg | 68 [Rec.
Doc. 30, at 16]; (5) that he was not notifiechad “right to appealthe transfer decisiom.; (6)
that his appeal was improperly deni&tl; and (7) that his status administrative segregation
was not reviewed periodicallid. 11 49-50 [Rec. Doc. 30, at 11].

Although the Court concludes tHalaintiff possessed a statesated liberty interest in
avoiding readmission to segréiga as set out above, the Cbneed not determine whether
Plaintiff was deprived of thiBberty interest during the readssion procedure due to allegedly
constitutionally deficient process as the Court finds that Defendants are entitled to qualified
immunity on Plaintiff's 2009 due process clain®aintiff's possession & state-created liberty
interest in avoiding readmissiom administrative segregation svaot clearly established in
January 2009. As set out preusly in section I11(D)(2), controlling authority at that time
indicated that Plaintiff, as a Conneciiégnmate, convicted or otherwise, didt possess any
constitutionally- or state-created liberty intenashis classification andansfer to administrative
segregation. The federal due process rightéhich he was entitled, if any, were not defined
with reasonable specificity. Moreover, it svabjectively reasonable for Defendants to believe
that Plaintiff did not possess adirty interest and therefore svaot entitled to federal due
process rights in his classiéition and transfer to adminigtive segregation. Accordingly,
Defendants are entitled to qualified immunity on PI&istR009 due process claimSee
McGarry, 687 F.3d at 512. The Court will grddéfendants’ Motion foSummary Judgment
against Plaintiff on his seven federal due preagaims related to his January 2009 readmission

to administrative segregati and dismiss those claims.
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2. Plaintiff's Due Process ClainmfFor Failure to Correct Due Process
Violations on Appeal

Plaintiff alleges a separateagh against defendants McGlifiMarcial, Lantz, Murphy,
and Light for their “failure to correct” on “appeal” the dueqass violations he alleged had
occurred before, during andef the January 15, 2009, hearing. ABompl. T 72 [Rec. Doc. 30,
at 17]; Dorlette Aff. 1 20 [Rec. Doc. 62-8, at 2B]aintiff alleges that these defendants “were all
presented with appeals and complaints regarfhis] constitutional \dlations which were
ongoing, however, they chose to allow [his] constinal rights to be continuously violatedd.
Defendants did not address this claim specifycalbr did they move fosummary judgment on
Plaintiff's “failure to correct” claim on the basisathit fails to state a cognizable stand-alone due
process claim. Plaintiff's Opposition Memoranduaites no authority in support of his argument
that it is a federal due process violation to faitcorrect” due processafiations on appeal. The
“law is well established, thaa failure to process, invagate or respond to a prisoner’s
grievances does not in itself give rise to a constitutional claifiimdrne v. Cuevaf012 WL
1050056, at *5 (D. Conn. Mar. 28, 2012) (citi@gift v. Tweddell582 F. Supp. 2d 437, 445-46
(W.D.N.Y. 2008)).This is so because state prisons’ “inmate grievances procedures are
undertaken voluntarily by the states” aar@ “not constittionally required.”Swift 582 F. Supp.
at 445.The Court finds that there is no cogniteatederal due process claim based on

Defendants’ “failure to correct” previouslyleded due process violations. The Court will

0 Although Plaintiff's Affidavit incorporates defeadt McGill under the claim related to the failure to
correct due process violations without specifically naming him under that claim in his AmendeaiGgrtipd
Court need not determine whether Plaintiff actually assénedlaim against McGill, as the claim related to the
failure to correct due process violations will be dismissedhatjall defendants for the reasons set forth hereinafter.
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therefore grant summary judgmesota spont@against Plaintiff on hislue process claim for
“failure to correct” his alleg® due process violations on ‘@gal” and dismiss that claiff.

3. Plaintiff's Due Process Claims Rekad to His Conditions of Confinement
as a Pre-Trial Detainee

As set out previously, Plaintiff does not onliege that the procedures used to classify
and formally readmit him into administratigegregation in Janua®p09 constituted due
process violations. He also alleges thataheditions he faced after being readmitted into
administrative segregation at NCI in Janu2@p9 amounted to unconstitutional punishment
because at the time he was a pre-trial detaase®pposed to a convicted prisoner. Pl. Opp’n
Mem. [Rec. Doc. 62-5, at 49-5KeeAm. Compl. T 69 [Rec. Doc. 30, at 18] Plaintiff also
brought a “deliberate indifference/supervisogbility” claim against McGill, Levesque, Clapp,
Marcial, Bradway, Lantz, Murphy, and Ligsitemming from their &ged “deliberate][]
disregard[]” of information thaPlaintiff was being punished aspre-trial detaiee in violation
of his due process rights. Am. Compl. { 70 [Rec. Doc. 30, at 17].

Under the Due Process Clause of the Femmth Amendment itself, pre-trial detainees
have a liberty interest ineing free from punishmeptior to their convictionBell, 441 U.S. at

535. Accordingly, “the conditions of confinemaegita pretrial detaineare constitutional unless

“1 The Court concludes granting summary judgnseat spont®n Plaintiff's “failure to correct” claim is
compelled yet again by Defendants’ failure to addressldim. Plaintiff's vefied Amended Complaint and
Affidavit set forth factual allegations that the defendarafi¢fl to correct” the alleged due process violations during
his appeals. However, prevailing jurisprudence does nogréze such a claim as coggible under 42 U.S.C. §
1983. See Thorng2012 WL 1050056, at *5. As Plaintiff's claimould fail as a matter of law, an additional
opportunity to marshal evidence in support of his claim would not alter the disposition of this claim. The Court
therefore finds that exercising its discretion to grant summary judguargpontés appropriate under the
circumstances without priamotice to PlaintiffSee Garanti697 F.3d at 64.

2 The section of Plaintiff's Amended Complainatitg his 2009 conditions of confinement claim
incorporates by reference the paragraphs of his Ame@datplaint listing the seven specific conditions he claimed
were “cruel and unusual” during his initial 2008 confinement in administrative segre@seym. Compl. § 69
[Rec. Doc. 30, at 16]. As the Court stated in relatioRléntiff’'s 2008 conditions of confinement claim, it will not
consider any additional conditions listed for the first time in Plaintiff's Opposition Memorandum and the attached
Affidavit as Plaintiff failed to allege those conditions prior to the summary judgment SageScott651 F. Supp.
2d at 229.
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they constitute punishmenfrorres v. Steway263 F. Supp. 2d 463, 468 (D. Conn. 2003). “Not
every disability imposed during pretrial deten . . . amounts to ‘punishment’ in the
constitutional senseltl. (quotingBell, 441 U.S. at 537) (internal quotation marks omitted). If a
“particular condition or restriadn of pretrial detention is asonably related to a legitimate
governmental objective, it does notifvout more, amount to ‘punishmentld. (quotingBell,

441 U.S. at 539).

Defendants’ Memorandum did not specificalydress the validity d?laintiff’s claims
that the specified conditions obnfinement to which he was subjected following his January
2009 readmission to administrative segregation aneolutot “punishment” in violation of his due
process rights as a pre-triata@ee beyond the other affirmatigdefenses previously discussed
in relation to Plaintiff’'s other claims. Deafdants did move for summary judgment on all of
Plaintiff's supervisory liabilityclaims, related to both his tral placement and readmission to
administrative segregation, contending thatitisievidual defendants were not “directly or
significantly involved,” althoughhat personal involvement defense was not aimed with
specificity at Plaintiffs pre-trial conditions of confinemeciaims. Def. Mem. [Rec. Doc. 54-23,
at 13].

The Court will grant Defendants’ Motion f@ummary Judgment against Plaintiff on his
pre-trial detainee conditions of confinemerginis against all individual defendants because
Plaintiff has again failed to allege any facts aafing that any of the defendants actually created,
produced, or implemented the conditiongpersonally subjected Plaintiff to the®ee Roseboro

791 F. Supp. 2d at 364.

*3To the extent that Plaintiff alleges defendamtizis involvement stemmed from his position as the
“creator of the policies” that “showed absolutely no consideration of the rights of pre-trial detainees,” Plaintiff's
allegations regarding Lantz’s role as policy creator relalelyto the procedures uséa transfer him to
segregation, andotto any policies that directed the imposition of specific conditions while Plaintiff was confined.
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The Court will also grant Defendants’ kilan for Summary Judgent on Plaintiff’s
supervisory liability claims stemming fromsh2009 conditions of confinement claim. Although
Plaintiff alleges that the defemia “deliberately disregarded . information indicating that
plaintiff's constitutional rights were being vioét,” Am. Compl. § 70 [Rec. Doc. 30, at 17], he
fails to provideanyevidence that these individual defentsapossessed specific information
from him or about him. Rather, he merebnclusorily alleges, in what amounts to naked
speculation, that these defendants “knew, or shbaVve known” that his rights as a pre-trial
detainee were being violatdd. As previously set out, howey, “it is not enough that the
prison official should have knowof the risk to the prisoner3ee Bell856 F. Supp. 2d at 399.

Plaintiff’'s Opposition Memorandum attemtsspecify—albeit in speculative,
conclusory fashion—that several of the indival defendants did indeed possess knowledge of
his conditions of confinemennéd failed to act on such information to remedy his situdfion.
The Court again notes that “[b]road, conclusaltggations that a gh-ranking informant was
informed” are insufficientsee Wes2008 WL 4201130, at *25, andpeo selitigant’s “bald
assertion[s], unsupported by evidence, [arelsnfficient to overcome a motion for summary
judgment.”Caractor, 2013 WL 2922436, at *4Had Plaintiff proffered specific evidence of
individual defendants receivingefic reports, information, caippeals he made, numerous

courts have held that a “prisatgeallegation that a supervisorffioial failed to respond to a

See, e.gPl. Opp’n Mem. [Rec. Doc. 62-2, at 27] (“Specifically, defendant Lantz created Admin. Dir. (“‘A.D") 9.4
. . . that governed Plaintiffglacement into ‘admin. seg.’ as a pre-trial detainee.”).

* See, e.gPl. Opp'’n Mem. [Rec. Doc. 62-2, at 28] (“[Mihy] received reports as Plaintiff's placement
in segregation . . . while [he was] arial detainee” and “alloweithe Plaintiff to remairpunished unlawfully in
segregation.”)id. (“[McGill, Light, and Bradway] knew of the vioteons of the Plaintiff's rights but failed to
correct them upon appealgjrievances, or reports of the violationsit); at 30 (“Defendants McGill and Light in
their respective positions were responsible for receivifagrimation regarding the Plaiffts re-placement in seg.
[sic] as a pre-trial detainee . . . . These two named dafésdenied Plaintiff's requests and appeals for removal
from this segregation and sort of harsh punishment . . . despite their having knoviliedigieatia this violation of
the Plaintiff's substantive due process rights.”).
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grievance is insufficient to establish th#fi@al’'s personal involvenent” even within the
confines of the fiv&ColoncategoriesSee, e.gRosat] 2013 WL 1500422, at *6fhorne 2012
WL 1050056, at *5 (“Thus, a supervisory officializere receipt of a letter complaining about
unconstitutional conduct is not erghuto give rise to personaivolvement on the part of the
official.”). Accordingly, the Court will gant Defendants’ Motion for Summary Judgment on
Plaintiff's supervisory liability claims reladeto his 2009 claims cHanging the conditions of
confinement he faced aspre-trial detainee.
V. CONCLUSION

For the reasons set forth above, Defendavitdtion for Summary Judgment [Rec. Doc.
54] will be granted, and on those claims onchiDefendants failed to move for summary
judgment, the Court will enter Judgment dissimg with prejudice all of Plaintiff's claims

against all Defendants Btaintiff’'s cost.

Tucke® L. Melancon )
UnitedStatesDistrict Jut!ge

September 4, 2013

Bridgeport, CT
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