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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

MARIANGELICA VERA,

Plaintiff, : CIVIL ACTION NO.:
) 3:12-cv-00382VAB)
V.
ALSTOM POWER, INC., .: MAY 24, 2016

Defendant.

RULING AND ORDER

INTRODUCTION

Plaintiff, Mariangelica Vera (“Vera”), filé this action against her former employer,
Alstom Power, Inc. (“Alstom”), claiming sex dismination and retaliation in violation of Title
VIl of the Civil Rights Act of 1964 (“Title VII")and the Connecticut Fair Employment Practices
Act (“CFEPA"). A jury found for Alstom on th sex discrimination claims, but found for Vera
on her claims that Alstom retaliated againstfbefiling a complaint of discrimination with the
Connecticut Commission on IFhan Rights and Opportuniti¢sCHRO") by denying her a
performance evaluation and raise, and teatimgy her employment. The jury awarded $500,000
in non-economic damages and $350,000 in punitive dasnaijieer the trial, the Court held an
evidentiary hearing and oral argument&iermine back pay and other reli€eeBroadnax v.
City of New Haver415 F.3d 265, 271 (2d Cir. 2005) (becabiaek pay is an equitable remedy
under Title VII, a party is not ¢itled to a jury determination).

This ruling addresses two post-trial motioas well as Vera’s request for back pay.
First, Alstom’s Motion for Judgment as a MattéiLaw or, In the Alternative, a New Trial or
Remittitur is GRANTED IN PART AND DENIEDN PART. The Court denies Alstom’s

motion for judgment as a matter of law. Theu@aoes not order a new trial on the basis of a
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claimed error in an evidentiaryling, but does order a new trial on damages, unless Vera agrees
to remit the non-economic damages award to $125,000 and remit the punitive damages award to
$50,000. Second, because Alstom did not provebet failed to mitigate her damages, the

Court awards $475,345.65 in back pay (includifgrgabonuses, and 401(k) contributions),

plus prejudgment interest. Third, Vera’'s Motion Reinstatement or, In the Alternative, an

Award of Front Pay is GRANTED. TheoQrt orders Alstom to reinstate Vera.

Il. DISCUSSION

A. Alstom’s Motion for Judgment as aMatter of Law or, In the Alternative, a
New Trial or Remittitur (ECF No. 141)

Alstom renewsits motion under Federal Rule of Civil Procedure 50(b) for judgment as a
matter of law, arguing that the jury’s verdicuissupported by the evidenck the alternative,
Alstom seeks a new trial on the ground thaéwidentiary ruling was error. Finally, Alstom
seeks reduction of the non-econorand punitive damages awards.

1. Judgment as a Matter of Law

The standard governing a motion for judgmerda asatter of law is “appropriately strict.”
Stubbs v. Dudley849 F.2d 83, 85 (2d Cir. 1988). The motion “may only be granted if there
exists such a complete absence of evidence stipgdine verdict that thigiry’s findings could
only have been the result of sheer surmise anactuig, or the evidende favor of the movant
is so overwhelming that reasonable and famded [persons] could not arrive at a verdict
against [it].” Wiercinski v. Mangia 57, Inc787 F.3d 106, 112 (2d Cir. 2015) (quotBigady v.
Wal-Mart Stores, In¢531 F.3d 127, 133 (2d Cir. 2008)). The Court must deny the motion
“unless, viewed in the light most favorabletbh@ nonmoving party, the evidence is such that,

without weighing the credibility of the withesser otherwise considering the weight of the

! Alstom moved under Federal Rule of Civil Procedure 50(a) for judgment as a matter of lanl@seiaf Vera’s
case, and the Court denied that motion. Trial Transcript [hereinafter “Tr.”] 357-59, 733.
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evidence, there can be but one conclusion #setoverdict that reasonable [persons] could have
reached.”Cobb v. Pozzi363 F.3d 89, 101 (2d Cir. 2004) (imtal quotation marks omitted).
The familiarMcDonnell Dougladurden-shifting framework appes to Alstom’s motion for
judgment as a matter of lavieee Bucalo v. Shelter Island Union Free Sch. D88t F.3d 119,
128 (2d Cir. 2012fapplyingMcDonnell Douglagramework to Rule 50 motion in Title VII
retaliation casekee also Alfaro v. Wal-Mart Stores, In210 F.3d 111, 114 (2d Cir. 2000)
(“[T]he same standard thapplies to a pretrial motion faummary judgment pursuant to
Fed.R.Civ.P. 56 also applies to motions for juegbtas a matter of law during or after trial
pursuant to Rule 50.”) (quotinbhis Is Me, Inc. v. Tayloin57 F.3d 139, 142 (2d Cir. 1998)).

Applying those principles, the Court concladbat the jury reasonably could have found
that Vera’s protected activity waa but-for cause, and motivatiragtor, in Alstom’s decisions to
deny her a performance evaluation andaaand terminate her employment.

As an initial matter, Vera established asd temporal proximitpetween her protected
activity and the adverse employment actishe suffered. She filed a CHRO complaint on
September 27, 2010. Ex. 48; Tr. 133. When Alstom received the complaint, it had not yet
selected Vera for termination. Tr. 267-68, 4283. A few weeks later, before the end of
October, Alstom decided to terminate Vefee id404, 638. Approximately six months after
Vera’'s CHRO complaint, Alstom denider a performance evaluation and raiSee id137,

613. Vera’s supervisor’'s supervisor, Bruce Buchhtastified that Alstom did not give Vera a
performance evaluation because she been identified for terminatiorSee id613. Joan
Solnick, a human resources representative, tastifiat Alstom did not give Vera a performance
evaluation because of her CHRO complaiBee id271.

The temporal proximity between Vera'opgcted activity and thadverse employment



actions gives rise to anference of retaliationSee Zann Kwan v. Andalex Grp. LLK37 F.3d
834, 845 (2d Cir. 2013) (three-weekripé from plaintiff's complaitn to her termination raised
inference of retaliationspinal v. Goord558 F.3d 119, 129-30 (2d Cir. 2009) (six-month
period from dismissal of plaintiff's lawsuit elleged retaliatory beaiy supported inference of
causal connection). Of course, Vera needetidavsmore than temporal proximity to carry her
ultimate burden.See El Sayed v. Hilton Hotels Cqr27 F.3d 931, 933 (2d Cir. 2010)
(temporal proximity raises an ince of retaliation, bus alone insufficiento show pretext).
The Court concludes that Vera did supplemenshewing of temporgbroximity with evidence
that, viewed in the light mogavorable to her, is sufficietd support the jury’s verdict.

First, the jury could have inferred retatisy animus from the reactions of Vera’s
supervisor, Timothy Barry, arfus supervisor, Bruce Buchholzpon learning that Vera had
filed a CHRO complaint. Barry learned the news while driving to a school alumni event. Tr.
524. He was “disappointed, suged, [and] upset” and “so offended that [he] had to pull over
on the side of road and check [his] bloodgsure because [he] couldn’t believe id” 506,
525-26. The jury could have found that Buchheés “surprised and offended” by the news and
said, “You've got to be kidding me.See id267, 638. Shortly after Alstom decided to
terminate Vera, Barry received an e-mail indicgtihat Vera had lost her e-mail access. He
responded, “I think | just peed a littleltl. 510, 527; Ex. 51. The jury could have disbelieved
Barry’s explanation for this remark, and corted that he was excited at the possibility of
Vera’s termination.See Zellner v. Summer]iti94 F.3d 344, 371 (2d Cir. 2007) (in ruling on
motion for judgment as a matter of law, “the danust bear in mind that the jury is free to

believe part and disbelieverpaf any witness’s testimony.?).The jury observed Barry and

? Indeed, after Barry admitted giving a “slanted version of the facts” in his deposition testimomjng tfae
financial performance of Vera’s projects, the jury had a basis for disbelieving his testiSesly. 561.
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Buchholz while they testified, and was free to giveaght to their remarks because they were
supervisors involved in the decisions to deny \@ravaluation and terminate her employment.
See Henry v. Wyeth Pharm., In€16 F.3d 134, 149 (2d Cir. 2010) (in determining whether a
remark is probative of discrimination, courts considger alia, whether supervisor or
decision-maker made the remark).

Second, the jury reasonably could hémend that Alstom’s proffered reason for
terminating Vera — reducirtgead count — was pretektin 2010, Alstom sought to reduce head
count at the Windsor, Connectidatility at which Vera worked, and within the Heat Recovery
Steam Generator (“HRSG”) and Project Mgaaent groups to which Vera belonge&keEx.
514; Tr. 395-400. The head count tasg@ere “moving” for several month&eeTr. 373-74;

610; Ex. 514, 515, 517. But by late October, Alstowetteped targets for its next fiscal year.
SeeTr. 395-402; Ex. 517 at 20219-20; Def.’'s Mem8atThe head count target for the Project
Management group, previously setwelve, was reduced to teseeTr. 399-402; Ex. 514 at
20182; Ex. 517 at 20220; Def.’s Mem. at 8.

Days later, Alstom selecteddividuals for terminationSeeTr. 402. Vera was among
those selectedld. 403. Vera testified that, after ldf@were announced in November, Barry
indicated that the layoffs were ovdd. 136.

Two months later, Alvaro Rodrigueanother project manager in the Project
Management group, resigned unexpectedge id63; 136-37; 641; 656. The jury reasonably
could have found that Rodriguez’s unexpectedyrestion obviated the need to carry out Vera’s

termination, which had not yet been executed, iise@Istom had selected Vera for termination

3 Alstom argues that Vera was “rerpd to disprove Alstom’s legitimate business reasons for terminating [her.]”
Def.’s Mem. at 8. The law provides otherwisgee Summa v. Hofstra Univ08 F.3d 115, 129 (2d Cir. 2013) (“In
this Circuit, it is ‘settled that a plaintiff in a Title Véiction need not disprove a deflant’s proffered rationale for

its adverse actions in order to prevail.”) (quotidgrdon v. N.Y.C. Bd. of Edy@32 F.3d 111, 117 (2d Cir. 2000)).
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in order to meet head count targets on theraptian that Rodriguez awuld stay, and the jury
could have discredited contrary testimony.

When asked if his head count targeanged between October 2010, when Alstom
decided to terminate Vera, and May 2011, whA&tom notified Vera of her termination,
Buchholz said that the targets were “constantlgttiating,” but referretb changes that led to
the Project Management group’s headmt target of ten in October 2018e€Tr. 614; 395-402;
Ex. 514 at 20182; Ex. 517 at 20220; Def.’s Men8.aAgain, when asked if his target in April
2011 was different than his targetOctober 2010, Buchholz recoedtthe changes that led to
the Project Management group’s headmt target of ten in October 2018e€Tr. 652; 395-402;
Ex. 514 at 20182; Ex. 517 at 20220; Def.’s Mem. alr8light of these responses, the jury could
have found untrustworthy Buchholz’s testimony relgeg head count targets during the relevant
period, and concluded that Vera’s terminatiolfofeing Rodriguez’s resigrien was retaliatory.

A finding that Buchholz’s explanations wareworthy of credence may have been quite
persuasive on the question of whethestédin’s true motivation was retaliatio®ee Reeves v.
Sanderson Plumbing Prods., In630 U.S. 133, 147 (2000) (“&uf that the defendant’s
explanation is unworthy of credce is simply one form ofrcumstantial evidence that is
probative of intentional discriminatip and it may be quite persuasive.”).

Buchholz offered another reason for carryingdeta’s termination despite Rodriguez’s
resignation: he would have needed to submit a requisition to “fill that position” and bring “that
head count . . . back into the organizatiorgyfid requisitions were nbeing approved at the
time. Tr. 613-14, 642. The jury could have ei#ved Buchholz and found that keeping Vera
in the position that she had held for twenty-fgaars and had not yet been removed from would

not have posed the insurmountable adstiative hurdle that Buchholz suggest&ke Zellner



494 F.3d at 371. Similarly, while Alstom claimathhe decision to terminate Vera was “not
reversible” once it was in the hanalsits lawyers, Def.’s Memat 15, the jury could have drawn
on its common sense and concluded that Alst@® free to change its mind and instruct its
agents accordingly. Even Buchholz testified tietcould have tried to change the decision[.]”
Tr. 644, 639.

Third, the jury reasonablyoald have found that Alstomdlnot use the same procedure
in its 2010 round of layoffs as it did in its 20@fund of layoffs to identify individuals for
termination. See Stern v. Trustees of Columbia Uri@1 F.3d 305, 314 (2d Cir. 1997) (where
an employer’s “deviat[ion] from its normdecisionmaking procedes” resulted in the
challenged employment decision, iaference of pretext may aes Cheryl Wilner, a human
resources director, agreed thaplying regular policies and mredures in selecting employees
for layoffs helps ensure that decisions are not based on impermissible conside&irs.

413. Wilner and Barry seemed to testifgtthlstom employed a similar comparison and
ranking procedure in the 2010 layoffs as it didhie 2009 layoffs, but the jury could have found
their testimony suspect in light of Buchh@l admission that a dament reflecting the
comparison and ranking procedure was credtethg the 2009 layoffs but not during the 2010
layoffs. SeeTr. 649-51. The jury could have found tidstom used a particular procedure in
the 2009 layoffs, but abandoned that procedure wleeiding, a few weeks after Vera’s CHRO
complaint, who would be terminated in the 20dybffs, and was free to infer that Vera would
have ranked well under the prior procedure, aatl Atstom abandoned that procedure in order
to carry out retaliation against her.

Considering the temporal proximity betwedera’s protected actity and the adverse

employment actions, as well as the evidence discissged this is not a case where “there



exists such a complete absence of evidence stupgdne verdict that thgiry’s findings could
only have been the result of sheer surmise and conjectuw|gdicinskj 787 F.3d at 112.
While Alstom offered reasons for its actions #vidence did not leave “but one conclusion”
that those were its true reasoi®obh 363 F.3d at 101. Rather, tluey reasonably could have
found that Alstom’s explanations were not credilaled that Vera was singled out for retaliatory
reasons, and the Court will not second guess the jury’s evaluation of the evidence. Accordingly,
the Court does not grant Alstgodgment as a matter of law.
2. NewTrial

Alstom argues that the Court should orderew trial because it improperly precluded
evidence of the fact of settlemtenegotiations that occurred thg the period between Alstom’s
decision to terminate Vera and the execution ofdleatsion, and that theffected a substantial
right of Alstom’s. The Court disagrees.

A district court may order a new trial undéxderal Rule of Civil Procedure 59 if an
erroneous evidentiary ruling affectedw@bstantial right of the moving partiore v. City of
Syracuse670 F.3d 127, 155 (2d Cir. 2012) (“[A]n erreous evidentiary ruling warrants a new
trial only when ‘a substantial riglof a party is affected,” as wh ‘a jury’s judgment would be
swayed in a material fashion by the error.”) (quotfkjo v. Lively, 474 F.3d 46, 51 (2d Cir.
2007)). The standard governing a motion fora trél is “less stringet” than the standard
governing a motion for judgment asnatter of law, in that (dhe court may order a new trial
even if there is substantial evidence supportirgubhy’s verdict, and (2) the Court may weigh
the evidence and need not view it in the light niagorable to the party & prevailed at trial.
Manley v. AmBase CorB37 F.3d 237, 244-45 (2d Cir. 2003). ISthe Court mg only grant a

motion for a new trial “if the jury has reachedexiously erroneous result or [its] verdict is a



miscarriage of justice,” or “if substantial erravere made in admitting or excluding evidence.”
Stampf v. Long Island R.R. C@61 F.3d 192, 202 (2d Cir. 201@dnternal quotation marks and
citations omitted).

As notedsupra Alstom decided in October 2010 tortenate Vera. But Alstom did not
execute that decision in November, whennti@ated other employees. Instead, Alstom
notified Vera of her termination in May 2011, and her last day was in June. According to
Alstom, the delay between the decision to teateérVera and the execution of that decision is
attributable to two circumstances. Firstyaes married to Alstom’s in-house employment
counsel. Consequently, Alstontamed outside counsel to offadvice with respect to Vera’'s
termination. Second, Alstom’s @idle counsel and Vera’s couhsgere engaged in settlement
negotiations during at least some d fieriod between October 2010 and June 2011.

Alstom claims that the Court precludiédrom “introducling] the fact of these
negotiations to explain the timing of plaifis layoff,” and precluded it from having its
witnesses testify that “the decision was madsovember and Alstom was simply waiting for
its lawyer to tell thenmwhenplaintiff would be terminated, ndft she would be laid off[.]” Def.’s
Mem. at 14, 19 (emphasis in original). Theu@ disagrees. The evidentiary ruling was not
error, and, in any event, did notedt a substantial right of Alstom’s.

Vera introduced evidence that she wasonly employee terminated in June 2011.
Alstom’s counsel sought to rebut that point wathidence that Alstom made the decision to
terminate Vera in October 2010, concurrent wihdecision to terminate other employees, and
the reason it waited until June 2011 to executedbaision was because settlement negotiations

occurred in the interimSeeTr. 284.

* The parties stipulated that “[tJhe plaintiff was the only member of the HRSG Wind$ectpranagement team
whose employment was terminated on June 30, 2011, and the plaintiff was the only employee ia HR®G
business at the Windsor, Connecticut facility wias terminated on June 30, 2011.” Tr. 151.
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Vera’s counsel raised coerns under Federal Rule ofil@nce 408, which provides that
evidence of settlement negotiations is not admissibprove or disprovihe validity or amount
of a disputed claim, or impeach by prior incigstent statement, but may be admissible “for
another purpose, such as provangitness’s bias or prejudic®r] negating a contention of
undue delay . . ..” Fed. R. Evid. 408. Vera’'s galalso disputed thating of the settlement
negotiations, and expressed concern that hebmagquired to testify to rebut any contention
that settlement negotiations bedaefore February 2011. Tr. 285-86.

The Court told the partiesagh“Mr. Buchholz, Mr. Barryand | guess Ms. Solnick, they
can testify as to when they made the decisioi.290. Accordingly, Alstom could offer
evidence as to when it decided to teraténVera, and that evidence was admittield 404, 638.

To address Alstom’s concerns aboututting Vera’'s point that she was the only
employee terminated in June 2011, and showiagttie timing of Vera’s termination was the
result of settlement negotiatis, the Court sought ‘Generic phrase thabuald be used that
doesn’t necessarily sigmeaintly undercut [Rule] 408, but thaflows you all to . . . rebut the
notion that she has put forwardld. 290. The Court allowed Alstom to offer testimony that
“there were discussions g on between lawyers[.]Jid. 291.

The next trial day, a witnessstified that Alstom decidkin October 2010 to terminate
Vera’'s employmentld. 404. When Alstom’s counsel askevhy Vera was not laid off in
November, counsel had a sidebar with the Cagrt. The Court told Alstom’s counsel that the
witness could testify that “[s]he was waiting fostruction from the lawyers. . . . [T]hat seems to
get to the fact that there was delay withgetting us in dangerou¥[8] territory.” Id. 405.

Continuing the examination of the witness, Alstom’s counsel asked why it took so long to

execute the termination of Vera’s employment ashether Alstom’s lawyer advised the witness
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to wait. Id. 408-09. The witness answered:
This is very hard to answer \Wwitut talking. We just -- we wanted
a better resolution. We wanted to find a way to work between both
parties to resolve the issue.

Id. 409. The Court struck the lastntence of that responde.

The Court’s evidentiary ruling was esseltyias follows. Alstom’s witnesses could
testify as to when they decided to terminate V&ae id290 (“Mr. Buchholz, Mr. Barry, and |
guess Ms. Solnick, they can testify as to when thage the decisions.”). To explain the delay
between that decision and its execution, tbar€ consistent with Alstom’s counsel’s
representation that “we needt characterize them as settlement discussiahs287-88,
allowed Alstom to offer testimony that “thenesre discussions goiran between lawyers|,Jd.
291, and that Alstom was “waiting forstruction from the lawyersl[,Jitd. 405. This ruling did
not preclude Alstom from introduty evidence of the fact of sbussions that resulted in the
delay, nor did it preclude Alstom’s witnessesnfrtestifying that they were waiting for
instruction from lawyers as to whemt whether, to terminate Vera.

The ruling was not error. While Rule 40®pides that the Court “may” admit evidence
of settlement negotiations for purposes other than those prohibited, admission is not required.
See Complex Sys., Inc. v. ABN AMBRO Bank N¢/.08 Civ. 7497 (KBF), 2014 WL 1055263,
at *4 (S.D.N.Y. Mar. 13, 2014) (“Rule 408 is notalhor nothing rule; iis not a rule which
states that all settlement communications for@umpose are out, nor is itrale which states all
communications offered for a purpose other thgmréwe the validity of grimary claim are in.
Instead, the Rule enables theutt to exercise its discretiowgighing various factors, to
determine whether settlement communicatiofiered ‘for another purpose’ should be

admitted.”). “[A] trial court has broad discretias to whether to admit evidence of settlement
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negotiations offered foanother purpose.”Trebor Sportswear Co. v. The Ltd. Stores,,|865
F.2d 506, 511 (2d Cir. 1989). The Court exercibed discretion, and crafted a ruling that
allowed Alstom to offer evidence of the factd$cussions to explathe delay, without wading
into the substance of thosesdussions and potentially undening Rule 408’s public policy
objectives.Seed. at 510-11 (“[C]are should be takerattan indiscriminate and mechanistic
application of this ‘exceptiorto rule 408 does not result in umaening the rule’s public policy
objective. . . . The [court] should weigh the néadsuch evidence against the potentiality of
discouraging future settlement negotiatibhguoting 2 J. Weinstein & M. BergéWeinstein’s
Evidencef 408[05], a#08-31 (1988)).

Even if the ruling were error, it did not afft a substantial riglaf Alstom’s. Alstom
argues that the Court’s rulinggmuded it from introducing evidea that it was waiting for its
lawyers to sayWwhen, not if plaintiff was to be laid off[.]” Def.’s Mem. at 15 (emphasis in
original). But the Court allowed Alstom’s wisses to testify that they were “waiting for
instruction from the lawyers,” Tr. 405, and hiog in the Court’s ruling prohibited Alstom’s
witnesses from testifying that they were wagtior instruction from lawyers as to when, not
whether, to terminate Vera. In any evenis #hvidence essentially canmn. Alstom’s human
resources director testified:

We had a lot of discussion with our counsel, and because we
already knew our intent was thglte would be leaving, we’d
already made that decision, it was more of the timing of when and
how . . ..
Id. 431. Later, Alstom’s counsel asked BuchholywWera was not “told” in November that she

had been selected for termination. Buchholz responded:

There were discussions going logtween lawyers that revolved
around Ms. Vera'’s claims of disorinatory actions, and | was not
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authorized at that time to execute her layoff. | was put on hold for
that one.

Id. 612.

In sum, the Court denies Alstom’s requiesta new trial because the evidentiary ruling
was not error, and, in any event, did not affestilastantial right of Alstom’s or otherwise cause
a seriously erroneous resultrarscarriage of justice.

3. Remittitur
a. Non-economid®amages

Alstom argues that the Court shovddluce the $500,000 non-economic damages award
because Vera suffered “garden variety” emotialstress. The Court agrees, and orders a new
trial on damages unless Vera agrees taitrthe non-economic damages award to $125,000.

“Remittiturs are a common procedure used leyaburts to, in effect, reduce the amount
of a damage award that the cozwhcludes is impermissibly highTurley v. ISG Lackawanna,
Inc., 774 F.3d 140, 167 (2d Cir. 2014). With remittjita court “compels a plaintiff to choose
between reduction of an excaasverdict and a new trial.Stampf 761 F.3d at 204 (quoting
Shu-Tao Lin v. McDonnell Douglas Corg42 F.2d 45, 49 (2d Cir. 1984g¢cordGasperini v.
Ctr. for Humanities, In¢.518 U.S. 415, 433 (1996) (district cosirdiscretion tagrant new trial
includes “ordering a new trial without qualification, or conditioned on the verdict winner’s
refusal to agree to a reduction (remittitur).”).

“Remittitur is appropriate in two situations: ‘(dhere the court can identify an error that
caused the jury to include in the verdict a quantifiable amounsitwatid be stricken, and (2)
more generally, where the awardirgrinsically excessive” in theense of being greater than the
amount a reasonable jury could have awardidough the surplus cannot be ascribed to a

particular, quantifiable error.”Anderson Grp., LLC v. City of Saratoga Sprin®@85 F.3d 34, 51
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(2d Cir. 2015) (quotingirsch v. Fleet Street, Ltd148 F.3d 149, 165 (2d Cir. 1998)). This case
falls in the latter category.

“Where there is no particular discernable error . . . a jury’s damage award may not be set
aside as excessive unless ‘theaaivis so high as to shock thelicial conscience and constitute
a denial of justice.”Lore, 670 F.3d at 177 (quotingirsch, 148 F.3d at 165). The Court applies
this “shocks the conscience” standard when rewvig\a motion for a new trial or remittitur as to
a federal claim.SeeStampf 761 F.3d at 206 (noting distinctitbetween “the federal ‘shocks the
conscience’ standard” and NeXork state law standardPort Auth. Police Asian Jade Soc. of
N.Y. & N.J. Inc. v. Port Auth. of N.Y. & N.831 F. Supp. 2d 456, 469 (S.D.N.Y. 2010) (“When
federal law provides the causeanttion, remittitur is appropriatghen the jury award includes
an identifiable error of a quantible amount or is so high as‘shock the conscience.™) (citing
Kirsch, 148 F.3d at 165).

In considering a motion for a new trial or remittitur as to a state law claim, “[t]he role of
the district court is to determine whether the jumésdict is within the confines set by state law,
and to determine, by reference to federatdséads developed under Rule 59, whether a new trial
or remittitur should be orderedStampf 761 F.3d at 204 (quotingasperinj 518 U.S. at 435);
accord Lore 670 F.3d at 177 (noting that New Yorkrsdard for reviewing jury awards applied
to the extent that plaintiff recovered undemiNéork employment discrimination statute, where
plaintiff also recovered under Title VII).

Under Connecticut law, “[i]f the court atettonclusion of the trial concludes that the
verdict is excessive as a mattedaf, it shall order a remittitur and, upon failure of the party so
ordered to remit the amount ordered by the caushall set aside the verdict and order a new

trial.” Conn. Gen. Stat. § 52-216a. The Connettiupreme Court has mal that the decision

14



to reduce an excessive jury verdict “rests sohathin the discretion ofthe court,” and that “a
court should exercise its authority to ordeemittitur rarely—only inthe most exceptional of
circumstances.’Saleh v. Ribeiro Trucking, LLB03 Conn. 276, 280-81 (2011).

“In determining whether to order remittituhe trial court is required to review the
evidence in the light most favorable to sustagnihe verdict. Upon contgting that review, the
court should not interfere witlfe jury’s determination except when the verdict is plainly
excessive or exorbitant. . . . The ultimate wsich must be applied to the verdict by the trial
court is whether the jury’s award falls somewheithin the necessarily uncertain limits of just
damages or whether the size of the verdict salshthe sense of justice as to compel the
conclusion that the jury [was] influenced by pditya prejudice, mistaker corruption. . . . The
court’s broad power to order amétitur should be exercised onlyhen it is manifest that the
jury [has] included items of damage whicle @ontrary to law, not supported by proof, or
contrary to the court’s explicand unchallenged instructionsld. at 281 (internal quotation
marks and citations omittedccordBracey v. Bd. of Educ. of City of Bridgepd68 F.3d 108,
117-18 (2d Cir. 2004).

Under both the federal and state standdedspurt should look to asrds in comparable
cases, bearing in mind the unigue facts and circumstances of each@asd®aim v. City of N.Y.
128 F. Supp. 3d 681, 713-14 (E.D.N.Y. 20{&)ing Stampf 761 F.3d at 204)otson v. City of
Syracuse549 F. App’x 6, 8 (2d Cir. 2013), afddetola v. Cty. of Nassad4 F. Supp. 3d 58, 83
(E.D.N.Y. 2014)).

Vera prevailed under Title VII and CFEPbut the jury did not apportion the
non-economic damages award between the SeaxVerdict at 2, ECF No. 127. “Where, as

here, the jury’s damages award was not segredpatiweben the state and federal claims, courts
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typically adhere to the standbof review which provides ghmost complete recovery.”

Graham 128 F. Supp. 3d at 71d¢cord Magee v. U.S. Lines, In676 F.2d 821, 822 (2d Cir.
1992) (“[W]here only a single awand damages, not segregated into separate components, is
made, the preferable rule, we think, is thatdhecessful plaintiff be paid under the theory of
liability that provides thenost complete recovery.”).

However, because “awards for mental and emotional distress are inherently speculative’
and the judicial system ‘has an obligation teume that such awardisr intangibles be fair,
reasonable, predictable and prdporate,’ greater scrutiny is\gn to large jury awards for
mental and emotional harm to ensure thay are in line with comparable case&taham 128
F. Supp. 3d at 714 (quotifigirley, 774 F.3d at 162). “[W]hen jugs grant large compensatory
awards for intangible and unquantifiable ingg; such as emotional distress, pain, and
suffering,” the trial court’s discretiois under “substantial constraintsTurley, 774 F.3d at 162
(quotingStampf 761 F.3d at 205).

The Court concludes that, because Vera seidfégarden variety” eotional distress, the
jury’s $500,000 non-economic damages awardaspl excessive and shocks the judicial
conscience under the fedeaad state standards.

“Emotional distress awards within the Sec@ictuit can generally be grouped into three
categories of claims: garden-variety, significant, and egregidgbsaham 128 F. Supp. 3d at
714 (quotingOlsen v. Cty. of Nassa615 F. Supp. 2d 35, 46 (E.D.N.Y. 2009)) (internal
guotation marks omitted). “In ‘garden variety’ etional distress claims, the evidence of mental
suffering is generally limited to the testimony of fiaintiff, who describekis or her injury in
vague or conclusory terms, withaetating either the severity oonsequences of the injury.”

Olsen 615 F. Supp. 2d at 46 (internal quotation rmarkitted). “Such claims typically lack
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extraordinary circumstances and are not supported by any medical corrobortatigmternal
guotation marks and alteration omitted).

In contrast, “significant” emtional distress claims “are $&d on more substantial harm
or more offensive conduct, are sometimmepported by medical testimony and evidence,
evidence of treatment by a healtine professional and/or medicat, and testimony from other,
corroborating witnesses.Id. at 46-47 (internal quotation marks omitted). “Egregious”
emotional distress claims generally involvélier outrageous or shocking discriminatory
conduct or a significant impact on the piogs health of the plaintiff.”ld. at 47 (internal
guotation marks omittedg.g, Caravantes v. 53rd Street Partners, LUX®. 09 Civ. 7821, 2012
WL 3631276, at *22—-23 (S.D.N.Y. Aug. 23, 2012) (doyee subjected to unwanted sexual acts
suffered “significant” emotiodalistress where harassment tedocial isolation, trouble
sleeping, sexual dysfunction, nital problems, depressive disorder, post-traumatic stress
disorder, and hospital admission &uicidal ideation; plaintif§ testimony was corroborated by
wife and treating psychologisfyhorsen v. Cty. of Nassat2 F. Supp. 2d 277, 292 (E.D.N.Y.
2010) (emotional distress was not “garden variethiere plaintiff saw therapist twice weekly
for six months, and both plainti#ind therapist testified at lengtbgarding Plaintiff's anxiety
and depression, physical symptoms, and “msijass attack” requirg hospitalization).

This case falls in the “garden variety” categdr@ne witness testified about Vera’s
emotional distress: Vera herself. She testified, after losing her job, she was “not the same
person,” “lost self-esteem,” was “very hurt,” tesned,” “changed,” and concerned about what
people would think of her. Tr. 154. Sheddit get out of the howsfor many months.ld. She

found it difficult to communicate theews to her adult childrerSee id155-56. She was “very

® By use of the term “garden variety,” the Court doestmedn to trivialize Ms. Vera’s emotional distress. The
Court uses the term only to contextualize this case within the applicable case law.
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unhappy” and felt like she logprofessional respect” arfdtatus businesswise.ld. 157. On a
trip to Chile, Vera'’s family members observbat she was not asrig¢ndly and happy][.]”Id.
Vera said that she sometimes cried whilking to employers during her job searchee id159.
She lost pride, and felt like her “professional career was a failure” because she “didn’t get to
retire.” Id. 162. Finally, she téi$ied that she visite a psychiatrist “[djout ten times” over a
four-year period, was prescribed Prozac stté stopped taking it in late 2013, and saw a
psychologist “[a]bout ten times.See id158-59. She did not corrolate this testimony with
any medical evidence.

The Court concludes that Vera’s emotibodiatress is “garden variety” because the
evidence was limited to her own testimony, ddsiog her emotional distress in general and
conclusory terms, offering no proof of perreaninjury or physicalmpact, and without
corroborating testimony, rdecal or otherwise See, e.g.Johnson v. Strive E. Harlem Emp’t
Grp., 990 F. Supp. 2d 435, 456-57 (S.D.N.Y. 2014)i(pith proved “garden variety” emotional
distress “at best” where she eglion her own testimony regard her emotional reaction to
racial epithets and sexual harassment akwwar loss of energy and confidence, crying,
becoming a less effective parent, having trosldeping, and seeing twoerapists; plaintiff
offered no corroborating testimony, nor any evidengehgkical manifestations of her distress);
Abel v. Town Sports Int'l, LLONo. 09 Civ. 10388 (DF), 2012 W&720919, at *16 (S.D.N.Y.
Dec. 18, 2012) (finding “garden variety” emotibdastress where plaintiff offered evidence,
corroborated by other withessestthe was hurt, stressed, “fotself,” and gained weight);
MacMillan v. Millennum Broadway Hotel873 F. Supp. 2d 546, 561 (S.D.N.Y. 2012)
(plaintiff’'s testimony that his work environmewas “horrible” because of racial harassment,

and daughter’s testimony thagpitiff was “always sad” and “asn’t his same self,” without
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evidence of physical manifestatioosdisruption of daily lifedemonstrated “garden variety”
emotional distress “at best”).

This Court has applied similar principlesevaluating jury awards under CFEP£&T.
Stampf 761 F.3d at 204 (in determining whether remittisuappropriate a® state law award,
district court “refer[s] tdederal standards developed under Rule 59"Mdmnis v. Town of
Weston458 F. Supp. 2d 7, 12-13, 15-16 (D. Conn. 208@)olice officer prevailed on his
CFEPA claim that the Town of Weston retalchtgainst him for making an age discrimination
complaint by suspending him twice without pay.eTtaintiff testified that “his experience at
work was extremely unpleasant, stressful, aaddght with uncertainty[,]” he feared for his
safety because a fellow officer threatened to demybackup, he felt like “persona non grata” at
work, felt inadequate, had eight sessions wittounselor, became withdrawn from his family,
stopped coaching and attending his kids’lsalftgames, and had trouble sleepitdgy. at 16.

This Court reviewed Connecticut case lavhjch showed that “[c]ases meriting larger
non-economic damages awards are those in whahtls suffered mor¢han ‘garden variety’
signs of emotional distress, often inclugliphysical symptoms; and their testimony was
corroborated by other witnessedd. at 17 (citingGaudio v. Griffin Health Servs. Cor249
Conn. 523, 551 (1999) artdbkes v. New Eng. Dairies, In€19 Conn. 1, 5-6 (1991)). The
Court held that, “even considering to the fullestent the nature artiration of plaintiff's
emotional distress,” the jury’s $860,000 non+smmic damages award was “clearly excessive
and indeed shocks the Coarsense of justice.ld. at 17-18. The Cotiordered a new trial
unless the plaintiff accepted a remittitur to $150,0@D.at 19.

Similarly, inSchanzer v. United Techs. Cqrp20 F. Supp. 2d 200, 202 (D. Conn. 2000),

two financial analysts prevailed on their CFEPAimls that Pratt & Whitney terminated them on
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the basis of age. The plaintiffs offered onlgitrown testimony as to “their feelings of hurt,
shock, disorientation, embarrassment and the dssthey suffered at the loss of their careers
after such a lengthy tenure[.]Jd. at 217.

Observing that “Connecticut courts havenited emotional distress awards where there
was no proof of permanent injury and thendges award was disproportionate to the loss
sustained[,]” the Court foundmettitur appropriate becausater alia, “the only evidence
regarding the nature or degree of the emotidistress [plaintiffs] suffered was their own
subjective testimony. . . . There was no evidaesfagorkplace mistreatment or humiliation.
They were laid off, not terminated for intlual performance deficiencies. No somatic
manifestations of distress behavioral changes wedescribed, and there was no evidence of
serious or traumatic consequences or impact epléintiffs’ family or personal relationships.”
Id. at 217-19. The Court concluded that thg’mi$175,000 awards to each Plaintiff shocked the
judicial conscience, and ordereemittitur to $40,000 foone plaintiff and $45,000 for the other.
Id. at 219-20.

The Court finds guidance McinnisandSchanzeras well as the Connecticut cases
relied on in those decisions, such@audioandOakes In Gaudig the Connecticut Supreme
Court upheld a jury’s award of $100,000 in rewenomic damages to a plaintiff who was
“emotionally devastated” after his employerongfully terminated and defamed hir@audiq
249 Conn. at 550-52. He became depressed, exged financial difficulty, “a romantic
relationship terminated, and [he] I@ssubstantial amount of weightld. at 552.

In Oakes the Connecticut Supreme Courtchthat a $97,500 non-economic damages
award was not excessive where the plaintiff wamitgated in retaliation for utilizing workers’

compensation, suffered stomach pains, passetvag, was prescribed anti-depressant
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medication, and undertook a four-year job searcldlnbihot find a positionvith equivalent pay.
Oakes 219 Conn. at 3-6, 13-15. “Given the plainsféige, the emotional and physical effects of
his discharge and his endurance of a prolongedgefiuncertainty as to his future financial
security,” the court concludedahthe $97,500 award was “not so large as to shock th[e] court’s
sense of justice or to compektbonclusion that the jury was inéinced by partiality, prejudice,
mistake or corruption.’ld. at 15.

More recently, the Connecticut Supremau@ held that a jury’s $94,500 non-economic
damages award was “not excessive or shocking when compared to verdicts awarded under
similar circumstances.Patino v. Birken Mfg. Co304 Conn. 679, 708 & n.26 (2012) (citing Six
federal cases, includif@lsen 615 F. Supp. 2d at 46 (“[g]ardenridy emotional distress claims
generally merit $30,000 to $125,000 adsl)). The plaintiff inPatina whose coworkers
harassed him for years on the basis of his sexieitation, testified that he was “devastated and
overwhelmed by anger and by frustration and theilation resulting from the harassment. He
testified that the demeaningatment made him so upset tha body would shake, his work
product suffered, and it became difficult for him to sleelpl.”at 683-84 (internal quotation
marks omitted).

Upon review of these authorities, tGeurt concludes thahe $500,000 non-economic
damages award in this caselainly excessive, out of line withwards in similar federal and
state cases, and shocks thegialiconscience under the fedeand state standards. The
evidence was limited to Veratsvn testimony, which described her distress in general and
conclusory terms, did not reveal any permamersomatic injury, and was not corroborated by
any medical or other testimony. Vera was laiid(not fired), anddid not suffer workplace

hostility or lose any personal relationships.
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Accordingly, the Court orders a new tr@al damages unless Vera agrees to remit the
award to $125,000, which is near the top ofrrge in “garden variety” emotional distress
cases, and thus reflects jhey’s view that Vera’s distress was consideral$ee Grahaml28
F. Supp. 3d at 715 (noting, in 2015, that a $180 Award for “garden variety” emotional
distress was “at the highemct of reasonable awardsBpuveng v. NYG Capital LLGlo. 14
Civ. 5474 (PGG), 2016 WL 1312139, at *44 (S.D.N.Y. Mar. 31, 2016) (remitting $500,000
emotional distress award guid pro quosexual harassment claim to $150,000, which was “the
maximum that [could] be upheld . . . as egtessive” where plaintiff's testimony about her
emotional distress was “vague or corsdry” and offered no medical corroboratioappeal
docketedNo. 16-1376 (2d Cir. Apr. 29, 201&tevens v. Rite Aid CorpNo. 6:13-CV-783,
2015 WL 5602949, at *22 (N.D.N.Y. Sep3, 2015) (remitting $900,000 award to $125,000,
which was “at the higher end of the rangeezsonable verdicts for gien variety emotional
distress claims”)appeal docketedNo. 15-3491 (2d Cir. Oct. 30, 201%)atson v. E.S. Sutton,
Inc., No. 02 Civ. 2739 (KMW), 2005 WL 2170659,%t (S.D.N.Y. Sept. 6, 2005) (remitting
$500,000 “garden variety” emotional distressaaavto $120,000 where plaintiff prevailed on
retaliation claims undeFitle VII and New York state statutegff'd, 225 F. App’x 3 (2d Cir.
2006);Patterson v. Balsami¢@40 F.3d 104, 120 (2d Cir. 200@)oting that Second Circuit has
sustained award of $125,000 for subjective déstreot accompanied by medical treatment).

b. Punitive Damages

Alstom argues that the Court should aside the $350,000 punitive damages award as

unsupported by the evidence, or reduce it. Thert will not set aside the punitive awand

toto, but does order a new trial on damagesamiéera agrees to remit the award to $50,000.
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The jury awarded punitive damages under Title VII or@geTomick v. United Parcel
Serv., Inc. 157 Conn. App. 312, 341 (2015) (punitive damages are not recoverable under
CFEPA). Punitive damages are appropriate umder VII if the defendant “engaged in a
discriminatory practice or discriminatory praes with malice or with reckless indifference to
the federally protected rights ah aggrieved individual.” 42 8.C. § 1981a(b)(1). Malice and
reckless indifference refer to “the employer’s Wiedge that it may bacting in violation of
federal law, not its awareness titas engaging in discrimination.Kolstad v. Am. Dental
Ass’'n 527 U.S. 526, 535 (1999). “[Alamployer must at least draminate in the face of a
perceived risk that its actiomgll violate federal law to be liable in punitive damagekd’ at
536. The Court instructed thery accordingly. Tr. 691.

Alstom argues that the punitive damages award cannot stand because Vera did not
establish more than mere liabilitgee Wiercinski787 F.3d at 115 (“The showing required for
an award of punitive damages is not the santbagequired for liability.”). Specifically,
Alstom argues that it did not aicta manner that demonstrates malice or reckless indifference, as
evidenced by the fact that it laid off Vera (ratti®an fire her), gave her one year’s salary as
separation pay, gave her a prorated bonus, lfowleal her to submit late reimbursement requests
worth about $30,000SeeDef.’s Mem. at 35-36.

But the critical determination is Alstomstate of mind when it decided to terminate
Vera. See Kolstad527 U.S. at 535 (“The terms ‘malicand ‘reckless’ ultimately focus on the
actor’s state of mind.”). If Alstom decidedterminate Vera because of her CHRO complaint,
and did so in the face of a perceived risk ttgaactions would violate federal law, then punitive

damages are appropriate, regardless of the terms of her separation.
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The jury reasonably could have found, in viefrfAlstom’s size and sophistication, that
the relevant decision-makersetved employment discrimination training, or otherwise were
aware of federal law’s Wiieestablished prohibitin against retaliationSeeTr. 412, 523;
Zimmermann v. Assocs. First Capital Co@b1 F.3d 376, 385 (2d Cir. 2001) (training in equal
opportunity conveys awarenessiafie VIl requirements)Hill v. Airborne Freight Corp,.212 F.
Supp. 2d 59, 76 (E.D.N.Y. 2002) (“Arguably, it wasasonable for the jury to infer that
[defendant’s] managers knew that their actions wekgolation of federal law simply by virtue
of the well-established Supreme Court caseda discrimination ad retaliation, the long
standing statutory schemes proscribing such canthesize of [defendant company], and the
common knowledge in today’s society that emyphent discrimination is impermissible.9ee
also DiMarco—Zappa v. Cabanilla238 F.3d 25, 38 (1st Cir. 200Yhe extent of federal
statutory and constitutionaMapreventing discrimination . suggests that defendants had to
know that such discrimation was illegal.”)Molnar v. Booth 229 F.3d 593, 604 (7th Cir. 2000)
(punitive damages were appropriate becauske [gvents here took place in 1994, long after the
law of sexual harassment had becom# astablished by the Supreme Court”).

Moreover, the jury reasonably could hdgand that Alstom’s proffered reason for
terminating Vera — reducing headuoh — was pretext, and, in tuthat Alstom tried to mask its
retaliation because it knew that Hegtion violates federal lawSee Connolly v. Bidermann
Indus. U.S.A., In¢56 F. Supp. 2d 360, 369 (S.D.N.Y. 199&Yidence supported punitive
damages award where juryeefed employer’s proffered reasons as pretext, and employer
terminated plaintiff without engaging in intersvet process). Indeed, while Alstom argues that a
generous severance package demonstrates a latiio€, a reasonablerjucould construe the

same evidence to reflect a knowing attempt to minimize the risk of a spurned employee
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enforcing her violated rights.

The Court properly instructed the jury on the law with respect to punitive damages under
Title VII, and Alstom does not challenge those instructidds.Jarvis v. Ford Motor C9283
F.3d 33, 57 (2d Cir. 2002) (“[F]ailure to object to ayjinstruction . . . results a waiver of that
objection”). After considering the evidenard assessing witnesseredibility through
observation, the jury concludedathAlstom acted with malice oeckless indifference, a factual
finding uniquely within the provire of the jury, and supported bye record. Accordingly, the
Court will not disturb the jury’s determation that punitive damages are warranted.

The Court does, however, conclude that$350,000 punitive awastocks the judicial
conscience, and orders a neialton damages unless Veraegs to remit the award to $50,000.

“Judicial review of the size of punitive damages awards has been a safeguard against
excessive verdicts for as long as piwel damages have been awardeddnda Motor Co. v.
Oberg 512 U.S. 415, 421 (1994). Courts must enghee punitive damages awards “conform,
insofar as reasonably practicable, to the prevailing norms of the legal system and are not
excessive.”Stampf 761 F.3d at 209 (internal quotation marks and alteration omitted).

The Supreme Court outlinedréie guideposts to considehen reviewing state court
punitive damage awards: (1) thegdee of reprehensibility of ¢hdefendant’s conduct; (2) the
ratio of punitive damages to the actual harm itdlic and (3) the difference between the punitive
damages remedy and the civil penalties authorized or imposed in comparablé3dédesf N.

Am. Inc. v. Goreg517 U.S. 559, 574-75 (1996). These guidepgmovide a useful framework
for reviewing federal district court punitive damages awards” as \B&iimpf 761 F.3d at 209.
But “even where the punitive award is not beyond the outer constitutional limit marked

out, however imprecisely, by the thréere guideposts,” the Court must “review punitive
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awards for excessiveness . . . [which] requiresparison with awards approved in similar cases
... [and] determin[ing], as with compensataryards, whether the puniévaward is so high as

to shock the judicial conscience and constitute a denial of justidathie v. Fries 121 F.3d

808, 816-17 (2d Cir. 1997) (internal quotation marks and citation omigtecyd Payne v.

Jones 711 F.3d 85, 97 (2d Cir. 2013) (federal conged not find that award violated due
process to set it aside as excessive).

Of the three guideposts, the “most important'tie degree of reprehensibility of the
defendant’s conduct.State Farm Mut. Auto. Ins. Co. v. Campp888 U.S. 408, 419 (2003).
The Supreme Court enumerated five factorsotasider when evaluating reprehensibility: (1)
whether the harm caused was physical as opgosstbnomic; (2) whether the tortious conduct
evinced an indifference to or ackdess disregard of tHeealth or safety of others; (3) whether
the target of the conduct had fir@al vulnerability; (4 whether the conduatvolved repeated
actions or was an isolated incident; and (5) whether harm was the result of intentional malice,
trickery, or deceit, or mere accidend.

Here, the Court finds little to no reprehenstiili Alstom did not sulgct Vera to hostility
or harassment in the workplace, caused no threzron to Vera’'s health or safety, and did not
engage in repeated misconduct. Vera’'s haas mostly economic, and the evidence did not
show her to be financially vulnerable. Moregw&lstom gave Verane year’s salary as
separation pay, a prorated bonus, anddwereimbursements upon her departi8ee, e.g.
Fernandez v. N. Shore Orthopedic Surgery & Sports Med., POG-. Supp. 2d 197, 207-08
(E.D.N.Y. 2000) (finding low degree of reprehensibility where defendant’s conduct was not
violent, threatening, or repeatedke v. UBS Fin. Servs., In668 F. Supp. 2d 274, 313

(S.D.N.Y. 2008) (finding low degree of repeatsibility where defendd’s actions were not
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violent or threatening, there was little evidence of malice or deceit, and defendant did not engage
in repeated misconduct).

The second guidepost looks a ttatio of punitive damages to the actual harm inflicted.
Gore 517 U.S. at 580-83. After remitting the non-economic damages award to $125,000, and
adding the $475,345.65 in back pay awariéd, see Cioffi v. N.Y. Cmty. Bank65 F. Supp.
2d 202, 214 (E.D.N.Y. 2006) (in calculating ratiouct may consider Title VII back pay award
as part of actual harm suffered by plaintiff)g ffatio is nearly 1:2, wbh does not “raise a
suspicious judicial eyebrow[,Bee Stampf761 F.3d at 211 (quotingore 517 U.S. at 582).

The third guidepost looks #ie difference between the punitive damages remedy and the
civil penalties authorized or imposed in comparable caSese 517 U.S. at 583-85. Here,

Title VII caps punitive and compensatory damages at $300,000. 42 U.S.C. §1981a(b)(3)(D).
Thus, the $350,000 punitive damages award iswitbin the bounds of ifle VII. Moreover,
punitive damages are not available under CFEPdmick 157 Conn. App. at 341.

Upon consideration of th@ore guideposts, the Court concludes that the low “degree of
reprehensibility of the defendant’s conduct strongly suggests thtte punitive award of
$3[5]0,000 was excessive[.JPayne 711 F.3d at 104. The Court nduwns to awards in other
cases.See idat 104-05 (examining awards in similar cases &taeanalysis, and collecting
cases)Mathie 121 F.3d 808, 817 (2d Cir. 1997) (reviewing punitive damages award for
excessiveness “requires comparison \aitlards approved in similar cases”).

At the outset, the Court notes that]gses upholding punitivdamage awards of
$200,000 or more generally involve discriminatoryetaliatory termination resulting in severe
financial vulnerability to plaitiff, repeated incidents of mtonduct over a significant period of

time, repeated failures to address commpdaof discrimination, and/or deceitMacMillan, 873
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F. Supp. 2d at 566 (collecting cases). As netgata those conditions are not present here.

Furthermore, the punitive award in this casgreater than awards issued in cases
involving more reprehensible conduct. For exampléuiciano v. Olsten Corp110 F.3d 210,
221-22 (2d Cir. 1997), the Second Circuit affirngedistrict court’s reiittitur of a $5 million
punitive award to the Title VII cap of $300,000evh there was “ample evidence” to support a
finding of malice or reckles indifference, includingnter alia, testimony that the plaintiff was
called a “bitch” at an official business function. Niathie, the Second Circuit reduced a punitive
award from $500,000 to $200,000 where the defenagpeatedly sexually abused and
sodomized an inmate in his custodyathie, 121 F.3d at 816-17.

More recently, the Second Circuit remitteaa “excessive” $300,000 punitive award to
$100,000 where the defendant police officer vilyliaunted and physically assaulted the
plaintiff. Payne 711 F.3d at 101, 106. Even more recently, the Second Circuit remitted an
“excessive” $150,000 punitive award to $100,000 where the defendant made false statements to
police accusing the plaintiff of touching her breastuhéng in the plaintiff's arrest in front of
coworkers, spending a night in prison, argeriencing embarrassment and stress contributing
to alcohol abuse problems and the end of a “long-term, committed relationShépipf 761
F.3d at 210-11. The Second Circuit heldtttihe jury’s punitive award of $150,000 was
“excessive in relation to thepeehensibility of [the defedant’s] conduct” and that “$100,000
[was] the maximum sustainable punitive awartll”; see also, e.gManzo v. Sovereign Motor
Cars, Ltd, No. 08-CV-1229 (JG) (SMG), 2010 W1930237, at *5 (E.D.N.Y. May 11, 2010)
(upholding $200,000 punitive damage award where Vitlglaintiff’'s supervisor engaged in
repeated instances of sexual harassment, ioterity manipulating the terms of her employment

to pursue a romantic relationship with hadaenalize her when she spurned his advances;
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plaintiff was in a precariousrfancial situation that her supervisor knew about and used to his
advantage)MacMillan, 873 F. Supp. 2d at 566-69 (remitting $1 million punitive award to
$100,000 under Title VII where black plaintéfcoworker hung a black voodoo doll from a
bulletin board with a noose around its neck, emorkers uttered a racial epithet in his
presence)Mahoney v. Canada Dry Bottling, CdNo. 94-CV-2924 (FB), 1998 WL 231082, at
*7-9 (E.D.N.Y. May 7, 1998) (remitting “excessive” $650,000 punitive damages award to
$100,000 where, because of plaintiff's filing a d®of discrimination, manager exhibited overt
hostility toward plaintiff, instrated another manager to treaiptiff differently, and failed to
investigate plaintiff's complainteCurtis v. Upward Bound Intern., In&o. 09 Civ. 5378
(RJS), 2011 WL 4549412, at *1, 5 (S.D.N.Y. 2011) (awarding $75,000 in punitive damages on
plaintiff's sex discrimination ancktaliation claims where supervisor repeatedly touched plaintiff
in a sexual manner without her consent, senhpthsexually explicit emails and made sexually
explicit comments, and threatened her job when she complained).

Courts in the Second Circuit have remitted punitive damages awards to modest sums
below $100,000 in cases where, as hegrehensible conduct was lackingee, e.gChisholm
v. Memorial Sloan-Kettering Cancer GtB24 F. Supp. 2d 573, 580 (S.D.N.Y. 2011) (remitting
$1 million punitive award to $50,000 in retai@at case where defendant’s conduct did not
involve violence, threats, raciglurs, or other offensive languggand noting that “an award of
$50,000 is more in line with the punitive damagesrded in similar cases by this Court and
other courts in this Circuit.”)Norris v. N.Y.C. Coll. of TechNo. 07-CV-853, 2009 WL 82556,
at *7-8 (E.D.N.Y. Jan. 14, 2009) (remittifgy’s $425,000 punitive damage award to $25,000
in retaliation case, and reasng that, “[w]hile the evidere supports theonclusion that

[plaintiff’s supervisor] acted intentionallynd with knowledge that his conduct would violate
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[plaintiff's] rights, no other indicia of reprehsibility are present. There was no violence or
threat of violence. Nor was thereyagvidence of repeated misconduct[.zamberson v. Six W.
Retail Acquisition, In¢.No. 98 Civ. 8053, 2002 WL 59424, at *6-8 (S.D.N.Y. Jan. 16, 2002)
(remitting $375,000 punitive damage award to $30,000 in retaliation case where there was no
violence, threats, deceit, madi, or history of misconductrernandez79 F. Supp. 2d at 207-08
(concluding that “the maximum award of punitive damages that would not be excessive is
$50,000” after finding a low degree of reprehbilty because defendant’s conduct was not
violent, threatening, or repedteand noting that “[ijn comparisamith other civil penalties for
similar conduct, the [$100,000] punitive damages award in this case appears excéganve”);
Dial Serv. Intll, Inc, No. 96 Civ. 3327 (DLC), 1997 WL 8383, at *14-15 (S.D.N.Y. Aug. 11,
1997)(remitting $725,000 punitive damages awar826,000 where degree of reprehensibility
was low because “there was no violence ey little repetition of the misconductaff'd, 159
F.3d 1347 (2d Cir. 1998)annone v. Harris, In¢.941 F. Supp. 403, 413-15 (S.D.N.Y. 1996)
(remitting $250,000 punitive award to $50,000 where jejgcted claims of sexual harassment
but found retaliatory discharge;gtiff's supervisor required Ihé¢o prepare presentation slide
using original page frorRlayboymagazine which containechage of nude woman, and
terminated her in retaliation for expressing concern).

In view of the low degree of reprehenétgiof Alstom’s conduct, and the disparity
between the award in this case and awardsmilar cases, the maximum award of punitive
damages that would not be excessive is $50,8@@0ordingly, the Court orders a new trial on
damages unless Vera agrees toiréme punitive award to that amount.

B. Back Pay

When an employer violates Title VII, awrt may award back pay to make the employee

whole. 42 U.S.C. § 2000e-5(g)(Dlarke v. Frank960 F.2d 1146, 1151 (2d Cir. 1992). Back
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pay awards are designed to compensate fort'thieaemployee . . . would have earned had [s]he
not been dischargedKirsch, 148 F.3d at 166. Und@itle VII, an awardof back pay “is the
rule, not the exception.Carrero v. N.Y.C. Hous. AutB890 F.2d 569, 580 (2d Cir. 1989).

An employer may avoid a back pay award, hosveif it demonstrates that the plaintiff
failed to mitigate her damageBroadnax 415 F.3d at 268. “This may be done by establishing
(1) that suitable work existed, and (2) that &mployee did not make reasonable efforts to
obtain it.” 1d. (quotingDailey v. Societe General@08 F.3d 451, 456 (2d Cir. 1997)). But an
employer “is released from the duty to establighatailability of comprable employment if it
can prove that the employee made no redderefforts to seek such employmenGreenway v.
Buffalo Hilton Hote] 143 F.3d 47, 54 (2d Cir. 1998).

Alstom argues that Vera cannot recover back pay because she failed to mitigate her
damages. The Court finds, however, that@isdid not prove that Vera failed to make
reasonable efforts to seek comgiae or suitable employment.

The employer bears the burden to show tinatplaintiff did not mke reasonable efforts
to seek alternative employmerBroadnax 415 F.3d at 270. In determining whether the
employer met that burden, the Court asks whetieeplaintiff “use[d] reasonable diligence in
finding other suitable employment, which needl®tomparable to their previous positions.”
Greenway 143 F.3d at 53 (internal quotation marks orditte*The ultimate question is whether
the plaintiff acted reasonably in attemptingyiin other employment or in rejecting proffered
employment.” Hawkins v. 1115 Legal Serv. Caf63 F.3d 684, 695 (2d Cir. 1998) (internal
guotation marks omitted). “This obligationriet onerous and does not require her to be
successful.”ld. For example, although a plaintiff generdibyfeits her right to back pay if she

refuses a job substantially equivalent to the sibelost, she “need not go into another line of
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work, accept a demotion, or take a demeaning positioRjofd Motor Co. v. E.E.O0.C458 U.S.
219, 231-32 (1982).

Alstom essentially argues that Vera's failtoemitigate is evidenced by the following:
(1) after more than four years of alleged skeng, Vera, a project manager with decades of
experience and confidence in Isills, has not found work; (2) Vera was near retirement age
when she was terminated, and her true intentias to retire, not seek re-employment; and (3)
there are significant stretches of time for whitera did not produce documentation of her job
search.SeeDef.’s Opp. to Pl.’s Br. on Econ. Damagat 10-15; Def.’s Suppl. Submission on
Pl.’s Econ. Damages at 1-5.

As to the first point, the Court’s focuson Vera’s efforts to find comparable
employment, not whether th@gfforts were successfudawking 163 F.3d at 695 (plaintiff's
duty to mitigate is “not onerous and does nquiee her to be successful”). Alstom cites no
authority, and the Court found none, standing fergloposition that a years-long failure to find
comparable employment compels a findai@ failure to search reasonabgee Dailey108
F.3d at 456 (“[A]n assessment of the reasosradds of a plaintiff's effort to mitigate
encompasses more than a simple reviethefduration of hisr her job search”).

As to the second point, Alstom relies on a mamding case for the proposition that Vera
“is required to prove when sheowld have retired,” and maintaitigat Vera’s true intention was
to retire upon her terminatiorseeDef.’s Opp. to Pl.’s Br. on Em. Damages at 12-13 (citing
Finch v. Hercules In¢941 F. Supp. 1395, 1420 (D. Del. 1996)). FirstRimeh court held that
a plaintiff bore the burden to prove when hewd have retired in the context of proving the
amount of his damages, not whether he nmadsonable efforts to find other employme&ee

Finch, 941 F. Supp. at 1418-20. The court addressédation separately, without discussing
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when the plaintiff would have retirecbee idat 1421. Second, this Couelterates the focus of
the mitigation inquiry. It is Alstom’s burden show that Vera did not make reasonable efforts
to seek alternative employmeriee Broadngx15 F.3d at 270. Estimating when Vera would
have retired might be relevant in determiningnfrpay. But on the concrete question of what
Vera actually did to find a job, theoGrt sees little value in prognostication.

Alstom’s third point is weltaken. There are significantetiches of time for which Vera
did not produce documentation of her job seafebr. example, from the date of her termination
through April 15, 2012, a period of 290 daysy&eroduced only one record — a July 2011
e-mail in which she declined a long-terssgnment in Spain because she had family
commitments and previously-planned vacati&eeDef.’s Suppl. Submission on Pl.’s Econ.
Damages at 3; Pl.’'s Ex. 66. &mdicated in that e-mail, hawer, that she would consider
covering for other people for short durations] arould send her curriculum vitae for future
consideration. Pl.’s Ex. 66. Another examis a 192-day period from November 9, 2013
through May 19, 2014 for which Vera produced noutonentation of her job search. Def.’s
Suppl. Submission on Pl.’s Econ.ages at 4. Shorter periods for which Vera produced no
documentation are scattered throughbettime since her terminatiokee idat 3-5. Moreover,
Vera lost some credibility, in the Court’s viefer failing to document and disclose fully her
search efforts in responseAtstom’s discovery requests.

Mindful, however, that Vera’s dytto mitigate is “not onerousMawking 163 F.3d at
695, the Court will not place undue \gbt on recordkeeping. Verastdied credibly that she did
not document each Internet search, conversatitina recruiter or dteague, visit to an

outplacement center, and “networking” efforatishe made, and Alstom did not prove that, on
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the days for which Vera produced no docutagan, she did not pursue employment through
those avenues.

The evidence showed that, after her termination in June 2011, Vera told former
colleagues that she was looking for work, arkledghem to be references. In January 2012,
Vera started using the services of an outplac¢menter. She testified that she waited six
months to go to the center because she wasi@mal in the months following her termination,
and had difficulty talkingabout her employment sation without crying.

With help from staff at the outplacement tanVera, who had worked at only one place
her entire career (Alstom and fisedecessors), developed a réstmnéhe first time. Vera took
advantage of the center’s intemnéraining programs, and lectures Internet job search tools.

Vera initially targeted project manager fimss with comparable compensation at
energy companies within a couple howrsmmute of her home in Connectici8ee Bergerson
v. N.Y. State Office of Mental &léh, Cent. N.Y. Psychiatric C{526 F. App’x 109, 111 (2d Cir.
2013) (“The long-settled rule ingHabor area is that a wrongfullijscharged employee need not
accept, in mitigation of damagesnployment that is located an unreasonable distance from [her]
home.”) (internal quotation marks omitted). gg&ing in April 2012, she applied for between
five and seven positions at Babcock, a compeditdkistom’s. She interviewed at Babcock in
early 2015, but did not receive affies. Vera also applied tiwo project manager positions at
Alstom, but did not receive interviews. Finalghe applied for project manager positions at a
power company in Massachusetts, Northeatitigls, Burns and McDonnell, and Siemens.
Handwritten notes and e-mails that Vera submitted reveal even more comparable positions that

she applied to or investigate@eePl.’s Exs. 67-70.
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In or about late 2012, Verxganded her search to proj@sanager positions in other
industries, such as insurance and construci@ee, e.g.Pl.’s Ex. 69d. She also applied for
positions in New York and New Jersey, outsidéef initial geographic search region, with the
intention of staying at a hotel dng the work week if she securagosition. Over the course of
her search, Vera had several pélenic interviews and three in-person interviews. She received
no offers. Contra Ford Motor Cq.458 U.S. at 231-32 (employee fat$eright to back pay if she
refuses job substantially equivalent to the oresleht). Vera testified in May 2015 that she was
still looking for work, and thasince starting her search, she hatlbeen unavailable for work,
and had not ceased her efforts.

On this record, the Court cannot concludat ¥era failed to mitigate her damages.
Alstom’s presentation focused mostly on the docuadéon of Vera'’s search efforts. But, in
view of the testimonial and documentary evidence that was submitted, the Court is not persuaded
that Vera'’s efforts, however poorly documentedre insufficient. Vea undertook her first job
search in decades, created a résumé, eduoatself on interview angb search techniques,
applied to a number of comparable positionsl inéerviews, and adjusted her expectations in
terms of geography and industry when her effgiélded no results. Apart from a long-term
opportunity in Spain shortly after her termimeaj which conflicted with prior commitments, she
did not turn down any offersf employment, and did not ase her search effort€ontraHine
V. Minetg 238 F. Supp. 2d 497, 500-01 (E.D.N.Y. 2003) ffaffic control trainee failed to
mitigate damages because she left her job adbkeof twenty-eight, never attempted to work
again as an air traffic control trainee, moved/tarco Island, Florida, and her only attempt to
find work over a seven-year peria@s a three-month clerical ptsn). Because Alstom did not

prove that Vera failed to mitigate h#smages, the Court will award back pay.

35



1. Salary

Vera is entitled to back pay from the datener termination until the date this Court
enters judgment on back pa8ee Saulpaugh v. Monroe Cmty. Hodpr.3d 134, 144-45 (2d
Cir. 1993) (“Given [plaintiff]'s success on hemah for retaliatory discharge, she would
ordinarily be entitled to an award of back pagnfrthe date of her termination until the date of
judgment.”);Banks v. Travelers Cqsl80 F.3d 358, 364 (2d Cir. 1999) (“[A]ny lag time
between the jury’s verdict and the districudts ultimate judgment ordinarily should be
remedied by the court, in the form of @ pata increase of the back pay awardsgnds v.
Runyon 28 F.3d 1323, 1328 (2d Cir. 1994) (back plagwdd have been awarded through the
date of judgment}darding v. Cianbro Corp.498 F. Supp. 2d 337, 339 (D. Me. 2007) (awarding
back pay for period between juryrdect and reinstatement) (citir®anks 180 F.3d at 364).

As noted above, an award of back pay isdobon “what the employee . . . would have
earned had [s]he not been dischargefirsch, 148 F.3d at 166 (emphasis added). It should
include “lost salary, including anticipad raises, and fringe benefitsSaulpaugh4 F.3d at 145;
accordEqual Emp’t Opportunity Comm’n v. Kallir, Philips, Ross |20 F. Supp. 919, 923
(S.D.N.Y. 1976) (plaintiff entitled to “back payoim the date of discharge to the present,
including such increases,ahy, as she would have received within that periadf)l, 559 F.2d
1203 (2d Cir. 1977).

At the time of her termination, Veralmse salary was $118,194.62. Joint Stmt. § 1, ECF
No. 177. The parties dispute whether Veralargavould have increasl had she not been
denied a performance evaluation infgta2011, and later terminated.

The jury found that Alstom violated Titéll and CFEPA when it “denied plaintiff a
2010 performance evaluation and thereby dehéxdh raise on or about March 31, 2011[.]"

Verdict at 1. Vera argues thdle jury expressly found th&tistom violated Title VII and
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CFEPA by denying Ms. Vera a raise in March 201RI”s Reply at 2. Alstom reads the verdict
differently, and maintains that, “[a]lthough the judgtermined that Alstom’s decision not to
review plaintiff’'s performance in 2011 was fetory, it does not necessarily follow that she
actually would have been given a raise in that peany year thereafteiAt most, the jury’s
verdict means that plaintiff was impermissiblynal the opportunity to be considered for a
raise.” Def.’s Opp. to Pl.’s Br. Econ. Damages at 4.

The word “thereby” in the jury’s finding deeaise a question as to whether the jury
found that Vera would have received a raisefoufAlstom’s retaliation. The finding could be
read to suggest only that the ddrof a performance evaluation necessarily resutte¢lde denial
of consideration for a raise, nibiat Vera deserved a raisBee alsdAm. Joint Trial Memo. at 4
(Vera identifying as adverse employment actidihg decision to not give her a performance
evaluation or rating in March 2011 aresultant denial of a raise”).

Nonetheless, the Court concludes tata is entitled to raisesSee Saulpaugld F.3d at
145 (plaintiff who succeeds on claim for retaliatorgatiiarge is entitled to back pay award that
completely redresses her economic injury, and “ghthérefore consist of lost salary, including
anticipated raises, and fringe benefits.”).

At minimum, the jury found that Alstometaliated against Vera by denying her a
performance evaluation, and thataassult, Vera was denied caleration for a raise. Alstom
should not benefit from any doubt as to wheWera would have received a raise had she not
unlawfully been denied consideration for oree JPMorgan Chase Bank v. Liberty Mut. Ins.
Co, 189 F. Supp. 2d 24, 28 (S.D.N.Y. 2002) (notingamother context, the “familiar equitable
principle that a wrongdoer, whethaillful or negligent, shold not benefit from his own

wrongdoing”);Dailey, 108 F.3d at 461 (“[A]s betweemferring windfallto victim of
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wrongdoing and wrongdoer, victimtise ‘logical choice™) (quotindHunter v. Allis-Chalmers
Corp., Engine Diy.797 F.2d 1417, 1429 (7th Cir. 1986)).

The Court recognizes that Vera’s 2010 evidum which, according to the jury, was not
tainted by discrimination, resulted in her neteiving a raise in 2010, atitht this could support
a conclusion that Vera would not have reedia raise in 2011 @ny subsequent yeaGee
Dominic v. Consol. Edison Co. of N.822 F.2d 1249, 1258 (2d Cir. 1987) (“[Defendant] was
dissatisfied with [plaintiff]'s pgformance, as evidenced by theyjs finding that he was not the
victim of age discrimination. In light of [deafidant]’'s negative opinion ¢plaintiff], [the judge]
was not required to find that [plaintiff] would Vereceived steady pay raises had he not been
discharged[.]”). But, assuming Alstom’s reagliof the verdict is correct, it is Alstom’s
wrongdoing that prevents us from knowing whether Vera’s entitlement to a raise changed since
her 2010 evaluation, and theved equity weighs against assuming it did rieée Malarkey v.
Texaco, InG.983 F.2d 1204, 1214 (2d Cir. 1993) (agreeundp district court that “[a]ny
uncertainty as to how far the remedy should réadrder to provide relief is the result of
[defendant]’s unlawful retaliation; [defenu should not be thbeneficiary of that
uncertainty.”);N.L.R.B. v. Ferguson Elec. C@42 F.3d 426, 432 (2d Cir. 2001) (“[T]he most
elementary conceptions of justice and public potexuire that the wrongdoshall bear the risk
of the uncertainty which his own wrong hagated.”) (internal quotation marks omitted).

The evidence showed that, from her 2018genance evaluation to the time of her
termination, Vera completed a challenging projeithin her revised ¢t projection, Tr. 79, 103,
continued to manage her projects without being placed on a performance improvement plan or
otherwise being notified thater job was in jeopardgee id.128, 135, 533-34, and, in a draft

that Barry started for Vera’s 2011 performaegaluation, received positive ratings for project-
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based objectivesee id561-64; Ex. 641 at 21009-10. Some degrieencertainty is inherent in

determining a back pay awaske N.L.R.B242 F.3d at 431, but tl&ourt resolves that

uncertainty against the discriminating paigual Emp’t Opportunity Comm’n v. Enter. Ass’'n

Steamfitters Local No. 638 of U,A42 F.2d 579, 587 (2d Cir. 1976). In light of the jury’s

finding, the evidence presented, anddheaitable considerations discussegbrg the Court will

award Vera a raise for 20bhd each subsequent year.

The parties stipulated that,tiie Court awards lost bonuses, they shall be calculated

based upon the average annual bonus awarded topotiect managers. Joint Stmt. 5. The

Court sees no reason why it should not apply the gaimeiple to calculate Vera’s raises. Vera

submitted an exhibit providing the averagsedor other project managers in 2011, 2012, 2013,

and 2014.SeePl.’s Br. Econ. Damages, Ex. A. Basedtbose averages, the Court awards lost

salary as follows:

For the period April 1, 2011 through June 30, 2011, $5468&5i(.y 2);

For the period July 1, 2011 through March 31, 2012, $90,285¢#1id .1 3.e.i);
For the period April 1, 2012 through March 31, 2013, $123,0094i¢.Y 3.e.ii);
For the period April 1, 2013 through May 30, 2014, $148,27&88 id.| 3.e.iii);

For the period June 1, 2014 through May 21, 201& date of judgment on the jury’s
verdict), $124,312.4%€e idf 3.e.iv).

After subtracting the $118,194.@2at Vera received as separation pay, the total lost

salary award through May 21, 2015 is $368,231.88e id{ 3.f.

The parties are ordered to fil®ithin fourteen days aftéhis ruling, a stipulation setting

forth amounts, calculated usitige methodologies adopted heredf any lost salary, bonuses,

and 401(k) contributions for the period a1, 2015 through May 24, 2016 not accounted for in

this ruling. The Court will then entersapplemental judgment awarding those amounts.
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2. Bonus
For the reasons identifieiprg the Court concludes that Vera is entitled to bonuses for
each year since her terminatiocBee Saulpaugll F.3d at 145. The parties stipulated that, if the
Court awards bonuses, they sha calculated as follows:

e 19.278% of salary for fiscal ge 2011/2012 ($120,381.22) = $23,207.09, less a
$3,910 prorated bonus that Vera received = $19,297.09;

e 13.012% of salary for fiscglear 2012/2013 ($123,009.14) = $16,005.95;
o 11.852% of salary for fiscglear 2013/2014 ($127,090.58) = $15,062.78;
e 17.493% of salary for fiscglear 2014/2015 ($127,827.70) = $22,360.90;
Joint Stmt. § 5. The total bonus award through Alstom’s fiscal year 2014/2015 is $72,726.72.
3. 401(k)
The parties stipulated thatyaaward for lost 401(k) conbrutions shall include: (a) for
non-elective contributions, 7% of any amount alearto Vera for back pay, including salary
and bonus; and (b) for elective contributions, 4% of the statutory maximum pre-tax contribution
amount for each calendar year for which the Court awards Vera back pay. Joint Stmt. § 8.
Accordingly, as to non-elective contributions, 8¥the total amount awarded for back salary
and bonus ($440,958.55) is $30,867.10. For electwéributions, the total is $3,52&ee id
8.b. Thus, the Court awardsstal01(k) contributions of $34,387.10.
4. Prejudgmentinterest
“Title VII authorizes a district court to grant pre-judgment inteoesa back pay award.”
Saulpaugh4 F.3d at 145. In fact, “it is ordinarily an abuse of discratimrio include pre-
judgment interest in a back-pay awardd: (quotingClarke, 960 F.2d at 1154) (emphasis in
original). The purpose of prejudgment inteliesb prevent an employer from enjoying an

interest-free loan for as long aslelays paying lost wagesd.

40



Vera seeks prejudgment interest under Conm. Gtat. 8§ 37-3a. That statute does not
apply. Where, as here, the judgment is baseboth state and federal claims, and is not
apportioned between the two, the Court must apiptgrest calculated ahe federal interest
rate.” Thomas v. iStar Fin., Inc629 F.3d 276, 280 (2d Cir. 2010). Also, the Court must
compound interestSeeSaulpaugh4 F.3d at 145 (failure to apptompound rate of interest to
back pay award was abuse of discretion becausp@and interest is necessary to make plaintiff
whole under Title VII).

Courts in this Circuit use the annual averdgesasury bill rate referred to in 28 U.S.C. §
1961(a) for the periods iuestion, compounded annuallgee, e.gJoseph v. HDMJ Rest., Inc.
970 F. Supp. 2d 131, 151-52 (E.D.N2013) (collecting caseuper v. Empire Blue Cross &
Blue ShieldNo. 99 Civ. 1190 (JSG) (MHD), 2003 WA3350111, at *5-6 (S.D.N.Y. Dec. 18,
2003),report and recommendation adopiéb. 99-CV-1190, 2004 WL 97685 (S.D.N.Y. Jan.
20, 2004). Those rates can be found on the Tre&epartment’s website. U.S. Dep’t of the
TreasuryJnterest Rate Statistichttps://www.treasury.gov/rearce-center/data-chart-
center/interest-ratéRages/default.aspx (lagsited May 23, 2016). Cotg distribute the total
back pay award evenly over the baaky period, then apply interestoseph970 F. Supp. 2d at
152 (collecting casesiKuper, 2003 WL 23350111, at *6 (same).

Because the total back payard must be determined, the Court will postpone defining
the prejudgment interest award until after theipa have submitted a stipulation regarding lost
salary, bonuses, and 401(k) contributiforsthe period May 21, 2015 through May 24, 2016 not
accounted for in this ruling. Thenpias are ordered todtude in that stipulation an agreement as
to the total award of prejudgment interdsbugh May 24, 2016, callated as prescribeslipra

The Court will include the prejudgment irést award in a supplemental judgment.
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C. Vera’s Motion for Reinstatement, or,In the Alternative, an Award of Front
Pay(ECF No. 167)

Vera seeks reinstatement to her formeitos or five yearsfront pay. Alstom
counters that reinstatemeninsppropriate because Vera’'s “contempt” for Alstom’s standard
operating procedures and her former colleaguksreate a contentious work environment and
subject Alstom to an unduesk of further litigation.

Reinstatement is the preferred reipén employment discrimination caseSee
Serricchio v. Wachovia Sec. L1658 F.3d 169, 193 (2d Cir. 2011) (“[O]ur Circuit favors
reinstatement as a remedy in employment cases generdfgit¢r v. MTA N.Y.C. Transit Auth.
457 F.3d 224, 230 (2d Cir. 2006) (“Undatle VII, the best choice it reinstate the plaintiff,
because this accomplishes the dual goals of gireyimake-whole relief for a prevailing plaintiff
and deterring future unlawful conduct”). Reatsiment and back pay “involve the least amount
of uncertainty because, in effect, they reestalihe prior employmemelationship between the

parties[.]” Whittlesey v. Union Carbide Cor42 F.2d 724, 728 (2d Cir. 1984).

The Second Circuit has recognized, however, that “reinstatement is not always feasible . .

. because animosity may impede the resumption of a reasonable employer-employee
relationship.” Banks 180 F.3d at 364. For example, a dedtdourt properly awarded front pay
in lieu of reinstatement where “ample evidehshowed that the employer had exhibited
“hostility and outrage” in respoado the plaintiff's age discrimation claim, the plaintiff would
be “ostracized and excluded],]” and there Wasjustification for [he employer]'s hostile
attitude and vengefulnessWhittlesey 742 F.2d at 72%ee also Equal Emp’t Opportunity
Comm’n v. Kallir, Philips, Ross Inc420 F. Supp. 919, 926-27 (S.D.N.Y. 1976) (denying
reinstatement where the litigation was “markgdmnore than the usual hostility between the

parties” and plaintiff's job rguired close working relationships with top executives of the
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defendant company and frequehént contact; noting that “tbe and a half years of bitter
litigation” made it so that “the necessamystr and confidence [could] never exist between
plaintiff and defendant” and thatinstatement would “sow ttseeds of future litigation”gff'd,
559 F.2d 1203 (2d Cir. 1977) (summary order).

However, the natural antagonism that redutis litigating discrimination and retaliation
claims should not bar reinstatemeBiee Kallit 420 F. Supp. at 926 (denying reinstatement, but
noting that “[sJome antagonism is the natural result of the filing anatibig of discrimination
and retaliation charges and to deny reinstatémenely because of the existence of hostility
might be contrary to the remi@l goals of Title VII.”);Miano v. AC&R Advert., Inc875 F.

Supp. 204, 225 (S.D.N.Y. 1995) (holding that plaintdffsperly refused reinstatement offer, but
noting that “[p]reclusion of reinatement due to . . . tensiongtlare the naturdi-product of

any litigation would be incompatible with themedial scheme of the anti-discrimination laws.”)
(internal quotation marks omitted).

While this case bears some resembland&atbr, it does not present circumstances
warranting departure from the preferred remedy in@isuit. Over the course of this litigation,
the Court has not observed any unusual hostilitywéen the parties, artdlere was no evidence
of unusual hostility before Vera’s terminatiolloreover, it appears that Vera will not be
working directly with Barry and Buchhols she did before her terminatisaeTr. 433, 583;
619-20; Pl.’s Reply at 3 n.1 (“Bhholz is no longer with th€ompany, and Barry is no longer
part of project management”), and thus tls& of discord between Vera and the relevant
decision-makers is low.

As a senior project manager, Vera will hdregjuent contact with Alstom’s clients,

which may have presented a concerKatlir, but not here, because Alstom recognized that
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client relations are Vera’'sreing suit. Tr. 465, 493. Alstom aflacterizes Vera’s noncompliance
with its standard operating procedures as “contgrbpt the jury rejected Alstom’s contentions

on this point as pretext for retaliation, and tre@ will not deny reinstatement on this basis.
Finally, Alstom contends that, bause Vera testified that she was a better project manager than
some of her male colleagues and should have been paid more, she has “contempt” for those
colleagues, which will creatn “unworkable” situationSeeDef.’s Obj. at 5-6. The Court is

not persuaded that this testimonffered at a discrimination triahdicates “contempt,” or that
Vera's reinstatement will be “unworkable.” dbme disagreement amyg colleagues precluded
reinstatement, it would be a rare remedy indekmstead, it is the pferred remedy in this

Circuit, and appropria in this case.

Vera spent her entire professional careéklstiom and its predecessors, and had great
pride in her work there. A jurfound that she lost hgob under unlawful circumstances, and she
has been unable to find attative employment despiteagonable efforts. Under the
circumstances, the Court concludes that reggdviera to her former position will effectuate
Title VII's goal of making what the victims of retaliation. EhCourt is confident that an
employer of Alstom’s sophistication, and a giijmanager of Vera’s skill and experience, can
accomplish reinstatement on an agréedlasis. Therefore, Alstoshall reinstate Vera to her
former or an equivalent position, with the saldrgt she would have had as of the date of her
reinstatement according to the calculations &etbperein, with the same benefits, seniority,
rights, and privileges #t she would have ha&kee, e.gClaudio v. Mattitewk-Cutchogue Union
Free Sch. Dist.No. 09-CV-5251 (JFB) (AKT), 2014 WR735839, at *4 (E.D.N.Y. July 29,
2014)(salary upon reinstatement should includeas of which plaintiff was deprivedphea v.

Icelandair, 925 F. Supp. 1014, 1033 (S.D.N.Y. 1996) (statement includes restoration of
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benefits);Epter v. N.Y.C. Transit Auti216 F. Supp. 2d 131, 135 (E.D.N.Y. 2002)
(“[R]einstatement with retroactive seniorityusually necessary to make the plaintiff whole™)
(citing Franks v. Bowman Transp. Cd24 U.S. 747, 758 (1976)).
lll.  CONCLUSION

For the foregoing reasons, Alstom’s Motiom fmdgment as a Matter of Law or, In the
Alternative, a New Trial or Remittitur (EQRo. 141) is GRANTED IN PART AND DENIED
IN PART. Vera’s Motion for Reistatement or, In the Alternativan Award of Front Pay (ECF
No. 167) is GRANTED. The Clerk ah enter judgment consistentttvthis order. The parties
shall submit a stipulation as ordered heramg the Court will then enter a supplemental

judgment awarding additional back pay, and prejudgment interest.

SO ORDERED at Bridgeport, Connectic¢bis twenty-fourth day of May, 2016

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITEDSTATES DISTRICT JUDGE
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