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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

GABRIEL GONZALEZ,
Plaintiff, No. 3:12¢v-478(SRU)

V.

WATERBURY POLICE DEH ., et al.,
Defendants

Ruling on Motion for Judgment as a M atter of L aw

This case arises out of a police “sting” operation conducted by members of thbijate
Police Department that resulted in a lendtigh-speed chase and ultimately the arrest of Gabriel
Gonzalez. Gonzalez alleges that the defendant police officers used excessive tloe course
of taking him into custody following the high-speed pursuit. Such conduct, Gonzalez contends,
was in violation of state law and 42 U.S.C. § 1988llowing a jury trial that resulted in a
mistrial, the defendantenewed thie motionfor judgment as a matter of law.

For the following reasons, the motion (doc. # 171) is denied.

Standard of Review

Rule 50(a) of the Federal Rules of Civil Procedure allows for the entry of grdgie a
matter of law if &'party has been fully heard on an issue during a jury trial and the court finds
that a reasonable jury would not have a legally sufficient evidentiary bdgisl for the party
on that issue . . . .'SeeFed. R. Civ. P. 5@). If the court does not grant the motion madeeun
Rule 50(a), “the movamhayfile a renewed motion for judgment as a matter of lawthin 28
days from the entry of judgment or, if the motion concerns a matter not decidectuych,

within 28 days after discharge of the jury. Fed. R. Civ. P.)50[be standard under Rule 80
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the same as that for summary judgment: A court may not giRaka50 motion unless “the
evidence is such that, without weighing the credibility of the witnesses omgbeconsidering
the weight of the evidence, theran be but one conclusion as to the verdict that reasonable
[persons] could have reachedrhis Is Me, Inc. v. Tayloin57 F.3d 139, 142 (2d Cir.

1998) (citation and internal quotation marks omitted). Thus, in deciding such a motion, “the
court . . .maynot itself weigh the credibility of the witnesses or consider the weight of the
evidence.” Galdieri-Ambrosini v. Nat'| Realty & Dev. Cordl36 F.3d 276, 289 (2d Cir.
1998)(citations omitted).In makingsuch adetermination, the court “must draw alasenable
inferences in favor of the nonmoving party” and “disregard all evidence favooatbie moving
party that the jury is not required to believd&Réevewy. Sanderson Plumbing Prods., 830
U.S. 133, 150-51 (2000).

In short, judgment asmatter of law may only be granted i here is such an
overwhelming amount of evidence in favor of the movant that reasonable and fair minded
persons could not arrive at a verdict against@aldieri-Ambrosinj 136 F.3d at
289 (quotingCruz v. Local Union No. 3 of the Int'| Bhd. of Elec. Work&#& F.3d 1148, 1154
(2d Cir. 1994)) (internal quotation marks omitteshe alsd_uciano v. Olsten Corp110 F.3d

210, 214 (2d Cir. 1997).

. Background

Gabriel Gonzalez filed a complaint agaitits City of Waterbury antchembers of the
WaterburyPolice Department on March 28, 2012. Thereafter, he made multiple amendments to

his complaint.Because Gonzalezfeurth amended complaint was struck for failure to comply

! Though a typical Rule 50 ruling will evaluatestavidence with respect to the jury’s vergdibe instant renewed
motion for judgment as a matter of law follows a mistnalvhich the jury did not render a verdicAccordingly,
the only inquiry is wheterthere was sufficiergvidencehata reasonable jury could have reachecerdict in favor
of Gonzalez.See In re Fosamax Products Liab. Litig42 F. Supp. 2d 460, 470 (S.D.N.Y. 2010).
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with Rule 15, the operative complaint is the third amended complaint, which was filed bn Apri
4, 2014. SeeDoc. # 59.

On May 5, 2015, | granted in part, denied in part, and took under advisement in part, the
defendants’ motion for summary judgme®eeDoc. # 99. On February 29, &)1 granted the
portion of the motion that | had taken under advisement and dismissed the City of Waterbury
from the caseSeeDocs. # 135, 146.

Beginning on March 14, 2016held a jury trial with respect to the claims against the
remaining defendants, Richard Hamel, Jason Lanoie, Maximo Torres, and Tiadkbgrl
The trial concluded on March 18, 2Qd@hen | declared a mistrial becauke jury could not
reach a unanimous verdict. Following trial, in accordance with Rule 60{b¢ Federal Rules
of Civil Procedure, the defendants renewed their mdoojudgment as a matter of lawhe
following is a summary of facts elicited at trial.

In the early hours of August 7, 2010, in Waterbury, Connecticaityice and
Intelligence Division of the Waterbury Pok Department was conducting a revestegg
operation, headed by Waterbury Police Lieutenant Michael Ponzillo and Sergegmt. Ahe
defendantsall Waterbury police officers, were participating in the reverse sivg.
approximately 2:35 a.mGonzalezand his cousin, Jacob Pergreractedwith afemale
undercover officer posing as a prostitute. Believing that Gonzalez and Peeeatt@apting to
solicit the officer, police tak#own teams approached Gonzalez’s Vehittending to arrest
Gonzalez and place him in custody.

The parties disputexactlywhat happened nexEor the purposes of themaining
claims in the casdiowever, the only pertinefdct is that Gonzaleled police officers on a high-

speed chasedm Waterbury to Newington, Connecticut. Once in Newington, Gonzalez drove to



the end of an industrial parking lot where he abandoned his car and began to flee on foot.
Gonzalez jumped over a six or seven foot cliaikfence and landed in an area that the parties
referred to as a “swampy area” or “drainage ditch,” located adjacent to a setoair&iacks.
Some of the officers pursued Gonzalez over the fence and then began looking for him in the
drainage ditch alongside the railroad trackdhersattempted to find a different access point to
the area in which they believed Gonzalez was located.

There came a point in time when a number of the officers surro@aezhlez while he
was hiding—and possibly stuck—in the drainage ditch. There wereplaudfficers alongside
the fence adjacent to the ditch and there was at least one officer on the otherhgdbtolif on
or nearthe railroad tracg& At that point, according to Gonzalez, the officer on the side of the
railroad tracks instructed the other officers to turn off their flashlightsenWNzonzalez turned
around to face the officer located on the railré@dk side of the&litch, Gonzalesawrocks
flying at him from that direction.

Gonzalez testified that the first rock to hit him strbak in his midsection. The second
rock struck his face. The third and final rock struck him again in the face and rendered him
unconscious. After losing consciousness, Gonzalez testified that he awoke to ters offic
punching and kicking him while he wdying faceup on the bed of the railroad tracks. Gonzalez
testified that the same two officers subsequently picked him up from the ground &ead hied
to a police cruiser. He was thereafter taken to the police station and then 3. Hibespyital to

get treatment fohnis injuries which included significant facial fractures

[1. Discussion

Defendantsenew their motiorior judgment as a matter of lasn account of the fact that

Gonzalez has failed to identify any particuli@fendantvho is responsible for the use of



excessive force during the course of Gonzalseisure and arrest. Defendants also argue that,
even if Gonzalez could identify which officer participateavimatconduct, Gonzalez has failed
to identify which injuries were caused iat comluct. Gonzalez contends that there were

sufficient facts elicited at trial in order to hold the defendants liabtier 42 U.S.C. § 1983.

A. Individual Liability

It is well established that “persorial/olvement of defendants in alleged constitutional
deprivations is a prerequisite to an award of damages under 8 188ight v. Smith21 F.3d
496, 501 (2d Cir. 1994) (quotingoffitt v. Town of Brookfieldd50 F.2d 880, 885 (2d Cir.
1991) (internal quotation marks omittedee alsaCostello v. City of Bumgton 632 F.3d 41,
49 (2d Cir. 2011) “Proofof an individual defendant’s personal involvement in the alleged
wrong is, of course, a prerequisite to his liability on a claim for damages 8i@&3. Gaston
v. Coughlin 249 F.3d 156, 164 (2d Cir. 2001).

“A police officer is personally involved in the use of excessive force iftherei(1)
directly participates in an assault; or (2) was present during the agsaftstjed to intercede on
behalf of the victim even though he had a reasonable opportunity to ddedtséys v. Rossi,
275 F. Supp. 2d 463, 474 (S.D.N.Y. 2008¥,d sub nom. Jeffreys v. City of New Y,@gtR6 F.3d

549 (2d Cir. 2005fciting Ricciuti v. N.Y. City Transit Authl24 F.3d 123, 129 (2d Cir. 1997)

1. Direct Participation

A plaintiff seeking to prove that an officer directly participated in the alleyeessive
force need not be able to positively identify, at trial, which defendantwtbakparticular action.
SeeMedina v. Donaldsar2014 WL 1010951, at *7 (E.D.N.Y. Mar. 14, 201Rutherford v.
Berkeley 780 F.2d 1444,1448 (9th Cir. 198&hrogated on other grounds by Graham v.
Connor, 490 U.S. 386 (1989). Rather, a jury may use a combination of facdoexct-

5



testimony, cross examination, and circumstantial evidenaenfer that a particular defendant
took a particular actionSee id.

A court should not focus on a lack of direct testimony when there is ample ciratiadsta
evidence on which a jury is entitled to relgyee Media, 2014 WL 1010951, at *7 (citing
Concerned Area Residents for Env't v. Southview Fam#.3d 114, 119 (2d Cir. 1994)).
“Absent direct evidence, a jury may still find for the plaintiff on aotlyeof direct participation if
there is sufficient circumstantial evidence from which the triéacf could make reasonable
conclusions concerning who, if anyone, struck [the plaintiff§l” (internal quotation marks and
citation omitted) (alterations in original).

For examplegircumstantial evidence involving a defendant’s height and locatictiveela
to the plaintiff was sufficient to infer that he was the officer who struck the pfaihifsher v.
City of Schenectadp004 WL 1732006, at *6~(N.D.N.Y. Aug.3, 2004) Similarly, testimony
from the officers that they were in the immediate vicinity of the arrest, awupth testimony
by the plaintiff that he saw the faces of each of the defendants while he ngpbeched and
kicked, was sufficienfior a reasonable jury to conclude that the officers were liable even though
the plaintiffcould not identify which officers struck hinRutherford 780 F.2dat 1448.In
reaching its conclusion,jary is permitted to use the testimony of multiple individuals to infer
that particular officers were liable for the alleged condexgn if the faintiff cannot tie a

particular officer to a particular actiolseelJones v. Williams297 F.3d 930, 936 (9th Cir. 2002).

2. Failure to Intervene

Even ifthe evidence is insufficient to establish thadarticular defendant directly
participated in the usaf excessive forceg plaintiff may stillprovepersonaliability under

section 1983y showing that the defendants “permitted fellow officers to violate a dispec



clearly establishedtatutory or constitutional rights Zainc v. City of Waterbury603 F. Supp.
2d 368, 384 (D. Conn. 2009) (quotiRgcciuti, 124 F.3dat 129. “A law enforcement officer
has an affirmative duty to intercede on the behalf of a citizen whose constituighnslare
being violated in Is presence by other officersO’Neill v. Krzeminski839 F.2d 9, 11 (2d Cir.
1988) Braswell v. Corley2015 WL 575145, at *13 (D. Conn. Feb. 11, 2013ih crder for
liability to attach, there must have been a realistic opportunity to intervenevenpthe harm
from occurring” Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994).

“A plaintiff need not establish who, among a group of officers, directly participatbd i
attack and who failed to interveneJéffreys v. Ross275 F. Supp. 2dt474;see alscCorley v.
Shahid 89 F. Supp. 3d 518, 524 (E.D.N.Y. 2015) (“It would be too much to require a citizen
subjected to a police attack to separately identify the role of each deferidaid, after all,
under attack.”)Estate of Rayln George v. Batis011 WL 1322533, at *13 (D. Conn. Mar. 31,
2011) Campbell v. City of New YqrR010 WL 2720589, at *9 (S.D.N.Y. June 30, 2010);
Vesterhaltv. City of New York667 F. Supp. 2d 292, 298 (S.D.N.Y. 2009) (though plaintiff
“could not identify who threw her to the floor and held her there with his boot[,]” the defshdant
testimony that they were in close proximity of the incideas sufficient “to present a genuine
issue of material fact as to whether each of the individual officers wampdysinvolved in
using or permitting these of the alleged excessive forceThe ability to proceed under the
alternatetheories of direct participation arailure to intervenés especiallymportant‘where
the acts complained of by the plaintiff, if true, (e.g., mace to the eyes,rggardback,
“mushing” face into the ground) are likely to have prevented plaintiff fromtiiyeng which of
three defendant officers specifically engaged in the bad as&eShankle v. Andreon2009

WL 3111761, at *5 (E.D.N.Y. Sept. 25, 2009).



In De Michele the court held that there was sufficient evidence to hold the defendants
liable when the plaintiff testified thatlfere were multiple officers around him when he suffered
the blows described above, and that, for part of the time he was beatiEwtehivas up against a
brick wall, preventing him for seeing which officers were taking what mstiadDe Michele v.

City of New York2012 WL 4354763, at *17 (S.D.N.Y. Sept. 24, 2002ernal citations

omitted). The court emphasized the fact thapfaihe officers admitted that they were present at
the time of the alleged conduct and the court concluded that, even if not direct pagjdipay

had the opportunity—and obligation—to intervené. Similarly, in Piper v. City of EImiral2

F. Supp. 3d 577 (W.D.N.Y. 2014he court held that it was “sufficient that plaintiffs have
established that these officers were present during these incidentsedtegot establish which
officers used the challenged force and which allegedly failed to intervésheat 597 see also
Skorupski v. Suffolk Cty652 F. Supp. 690, 694 (E.D.N.Y. 1983Wfhmary judgment
inappropriate notwithstanding plaintiffirability to identify which officer struckim when
evidence showed that defendants were present damiest).

However, in order to proceed under a theory that the defendantspeitheipatedn or
failed to intervene in another officer's useeatcessivdorce, a plaintiff must establishf a
minimum, the particular defendant was in a position tervgne. O’ Neill, 839 F.2cat 11; see
also Corley 89 F. Supp. 3d at 524 Whether an officer had sufficient time to intercede or was
capable of preventing the harm being caused by another officer is an issue aftlaetdiry
unless, considering all the evidence, a reasonable jury could not possibly concludesetherw
Andersonl17 F.3d at 557.

The duration of the alleged use of excessive force and the officer’s positioniatelof

such use are of primary importance when considering whethédfiger avas capable of



intervening. See O’Neill 839 F.2d at 11Piper, 12 F. Supp. 3dt596 Often it is impossible for
an officer to have a reasonable opportunity to intervene if the alleged use of ferqaigkaand
isolated. SeeHaralambous v. Hubh2015 WL 3444328, at *5 (D. Conn. May 28, 201&)ing
Jonesv. City of Hartford 285 F. Supp. 2d 174, 184 (D. Conn. 2003))Jdnes the court held
that an officer standing on the other side of a car from the victim did not havestiaeali
opportunity to intervene when his fellow officer applied “three to five kicks . ] rdpid
succession.”Jones 285 F.Supp. 2d at 183ee alsaJohnson v. City of N.y2008 WL 4450270
at *6 (S.D.N.Y. Sept. 29, 2008) (officer had no reasonable opportunity interveneaildged
use offorce lasted onlya couple of seconds”).

Additionally, an officer may not be held@ble if there is alearth of evidence with
respect to whether the officer was in a position to interv&se Piperl2 F. Supp. 3d at 596.
There must be evidence of the location of the officer at the time of the useeifancier to
adequately determine whether thHtoer had the reasonable opportunity to interveBee
O’Neill, 839 F.2d at 11. IRiper, the court held that it was improper to hold a defenlizile
when there was “no evidence . . . as to the location of any of these officerseg¢tie, much
less evidence that these officers were in a position from which they could hawesimeer . . .”
Piper, 12 F. Supp. 3d at 596.

Whena victim is subject to multiple incidents of abulsewever, the likelihood that an
officer would be able to intervene is great&'Neill, 839 F.2d at 1{*Havingseen the victim
beaten, he was alerted to the need to prftfeetvictim] from further abusé). In O’Neill, the
court refused to hold an officer liable for “three blows [that] were struckpid sauccession

[because the officer] had no realistic opportunity to attempt to prevent tHdmiNevertheless,



the court held that the officer could be liable for the “subsequent dragging of [tine] &crass

the floor.” Id. at 12.

3. Facts at Trial

At trial, Gonzalez testified to two separate instangasghichthe officers allegedly used
excessive force. Gonzalez testified that, prior to his apprehension, one @fficersthrew
rocks at him, striking him three separate times. Second, Gonzalez testifjedtédnene was
apprehended and brought up to the area alongsidailfzadtracks, officers punched and
kicked him. Because a defendant will only be liable if héi@pated in or failed to intervene in
the particular conduct at issue, it is necessary to evaluate the two inciderdsedgpdm doing
so, | am mindful that | “must draw all reasonable inferences in favtieaidnmoving party”
and “disregard all evidence favorable to the moving party that the jury is notecktpir

believe.” Reeves530 U.Sat 150-51.

a. Rock Throwing

At trial, Gonzalez testified thaieHed police officers on a higtpeed chase from
Waterbury to Newington. Once in Newington, Gonzalez drove to the end of an industrial
parking lot where he abandoned his car and began to flee orHegimped @er achainlink
fenceat the edge of the parking lot and landed in a drainage ditch that was sandweivieeh
the parking lot and set ofrailroad track. The officers pursued Gonzalez over the fence and
then began looking for him in the ditch alongside the railroad tracks.

Gonzalez testified that there came a point in time when a number of the officers
surrounded him while he was hiding—and possibly stuck—in the drainage ditch. Gonzalez
testified that there were multiple officers alongside the fence adjacent todineualt there was
at least on@fficer on the other side of the ditch, by the railroad trackabriel Gonzalez Test.
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at56 (doc. # 163) The officer on the side of the railroad trathen instructed the other officers
to turn off their flashlights, and they compliédd.; see alsd@Gonzalez Testt 76, 77. When
Gonzalez turned around to face the officer located on the side of the railroad®&awkalez
noticed that rocks were flying at him from that directiéth. Gonzalez testified that he was sure
that the rocks were comirag himfrom the railroaetrack side of the drainage ditckaonzalez
Test. at78, 90.

Eventually, one of the rocks struck Gonzalez in the waist. At that point, Gonzalez
testified that hedld the officers, “I surrender.” Gonzalez Test. at 56. Yet, according to
Gonzalez, “they kept throwing rocksltl. Then, a second rock struck himtive face.ld. At
that point, Gonzalez testified that he “kept screaming, and they kept mocking amddaug
screaming, ‘Oh, that got to hurt.1d. at 57. Finally, a third and final rock struck Gonzalez in
the face, rendering him unconscioud. Gonzalez testified that, during these events, the
participating officers were within a few feet from Gonzalez on both sidé® arainage ditch.

The defendants argue that they cannot be held liable for any alleged rock throwing
because it is impossible ientify which, if any, of the officers participated in the conduct.
Though defendants are correct that Gonzalez does not identify a particalatatdfas the
culprit, the jury is free to rely on the defendants’ testimony regardimgréspective positions in
order to infer tha& certain officewvas culpable and others were liable for failure to intervene.

Testimony from all of the officers involved corroboraties fact that there were only
three officers in the immediate vicinity of Gonzalez atttime of his apprehension. Jason
Lanoie Test. ad8-99, 107-08 (doc. # 164Richard Hamel Test. al62 (doc. # 165). Though

Torres did not testify about his whereabouts at the scene of the arrest, eatibiesltthat hend

2 Though notlispositive, the fact that the officers turned off their flashlights ipaese to the request weighs in
favor of holding the participating officers responsible notwithstapthe fact that plaintiff was unable to identify
them. Shankle2009 WL 3111761, at *5
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Torres were on the parking-lot side of the drainagéndited Hamel was on the railrerdck
side. Lanoie Test. a88-99. Hamel’s testimony corroboratée fact that he wasn the railroad-
track side of the ditch arilcanoie and Torres were on the opposite sidamel Test. a162.
Duringthattime, it is not clear wherthe other officersJackson and Judivera were
located. Jackson testified that, immediately before Gonzalez was apprelended,a “ways”
down the railroad track. Timothy Jackson Test. at 86, 88, 105-06. Jackson gave uncontroverted
testimony that he and Rivera did not jump the fence, but rather drovedhaledown to a
bridge where they were able to access the railroad tvattksut having to jump over f&nce
Id. at 84, 86. Though it is not @eexactly where Jackson and Rivera were located at the time of
the alleged rockhrowing, Jackson corroborated the otbiicers’ testimony that Lanoie,
Torres, and Hamel were the only officers in the immediate vicinity of &emnprior to
Gonzalez’s apprehensioid. at 107-08°
A jury could reasonablgonclude that those three officers were the only ones close
enough to throw the rocks that hit Gonzalez. Based on Gonzalez’s testimony,a|drglso
reasonable conclude ththe rocks were thrown by an officer located on the railtoack side of
the ditch. EB:cause the evidence showed that Hamel was the only officer in the immediate
vicinity of Gonzaleavho was located on the railrodcdhckside of theditch, a jury could

reasonably conclude that Hamel was the person responsible for throwing thé rocks.

% Rivera is not a defendant in the case. His location is only relevant in oqulemii a reasonable jury to reject any
theory that he, not Hameljas responsible for throwing the rocks. Because the testimony is unitleagspect to
his location, itis not unreasonable for a jury to conclude that Hamel, not Rivera, viessése for throwing the
rocks.

* The fact that Gonzalez testified that “they was throwing objects . . .” @ogsevent a jury from concluding,
based on other testimony, that theks came from a single individual. A jury could reasonably conclude that
Gonzalez’s testimony indicates solely that he was aware of the fact thglematks were flying in his direction,
even though he might not have known how many officers were throwing the fdodext, contrary to defendants’
suggestion, no portion of Gonzalez's testimony indicates the number @rsffesponsible for throwing the rocks.
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With respect to Lanoie and Torres, a reasonable jury could conclude that tieap we
positionfrom whichthey could intervene. First, the duration of the conduct was not brief.
Gonzalez testified that multiple rocks were thrown at him and, during the inciden¢aaegl
with the officers to stopGonzalez Testt57. Gonzalez also testified that the officers taunted
him as rocks were being thrown at hihd. Officers in a position to taunt a victim arat least
temporally—in a position to prevent additional harm. Even if Torres and Lanoie could not have
stopped the first rock from being thrown, a jury could reasonabl\ttistcthey had ample time
to take actiorto prevent more rocks from being thronwBecausenultiple rocks hit Gonzalez,
jury could reasonably find that at least some of the harm could have been avoitiesl had
witnessing officers taken action.

Physically speaking, Lanoie and Torres were imgitpnfrom whichthey were able to
intervene. Though it was dark out, there was testimony that it was light enowgh to s
individuals whowere present. Jackson Test1@8. Furthermore, Hamel testified that he was
communicating with Lanoie and TorreBamel Test. al68. Surely Lanoie and Torres, having
seerrocks thrown, could have communicatedH@melthat such conduct needed to stop. Itis
also not out of the realm of possibility that Lanoie and Torres, given the tegtihairthey were
approximately 20 feet from the other side of the disgleHamel Test. al66, could have
physically gone to the other side of the ditch and prevented additional rocks frapthrewn.
Accordingly, there was sufficient evidence for a reasonable jurgddhat Lanoie and Torres
were liable forfailing to interveneo prevent rocks from being thrown at Gonzalez.

On the other hand, though not argued by the parties, it would not be reasonable for a jury
to find that Jacksomwasin a positionfrom which he cou intervendo prevent rocks from being

thrown. Though it is uncleaxactlywhere Jacksowaslocated, there was no testimony that
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placedhim in close proximity to Gonzalez when the rocks were allegedly thrown. Jackson
testified, and there is no evidence to dispute it, that he was a “ways” down kedrac

Gonzalez immediately prior to Gonzalez’s apprehensiatkson Tesht 86, 88, 105-06The

fact that Gonzalez’s counsattempted to dispute Jackson’s testimony on cross examination does
not permit a contrary conclusiorkee Jeffrey75 F. Supp. 2d at 478 (citidgnderson v.

Liberty Lobby, Inc.477 U.S. 242, 257 (1984)JPlaintiff] cannot prove his direct case solely by
poking holes in the officers’ testimony.”All testimony leads to theonclusion that Hamel,

Lanoie, and Torres were the only officers within close proximity to Gonzatée &éitne that any
rocks could have been thrown. Accordingly, Jackson may not be held liable for eitber dire

participation in or failure to intervena the rockthrowing incident.

b. Punching and Kicking

Gonzalez testified that, after losing consciousness, he awoke to two officensngusrad
kicking him while he was lying face-up on the bed of the railroad traGkszalez Test. &2-
83. Those same two officers, Gonzalez testified, picked him up from the ground following the
beating and walked him to a police cruis&onzalez Test. &3, 89. Specifically, Gonzalez
testified, “The two police officers that was beating me up, they grabbed me anddkewye to
the cruiser.” Gonzalez Test.&8.

Though Gonzalez is unable to identify the particular officers involved in the punching
and kicking, the jury is permitted to use other testimony to infer the identity & tfficers. If
the jury is able to determine the identity of the two officein® took Gonzalez to the police
cruiser,it would be able to reasonably find that those two officers were also responsible for

punching and kickingsonzalez while he was lying on the bed of the railroad tracks
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At trial, the defendants testified that nparty officers were responsible for bringing
Gonzalez from the railroad tracks to the police cruiser. OffiteistopheiSheacorroborated
that testimony when he testified tlnet was the only officer involved in the transportation of
Gonzalez to the cruiser. Christoph&e8d Test. at0 (doc. # 183). However, a jury is not
required to believe the testimony of the defendants and Officer Shea.

On cross examination, Hamel admitted that he had given testimony in a prior criminal
case that conflicted with haurrenttrial testimony. Hamel Test. at73, 176. Hamel also
admitted that, at the prior trial, he testified that he and Jackson were the oneskvho t
possession of Gonzalez and walked him to the police crdgehough he disputes the
accuracy of his prior testimony, the jury could reasonablythatithe testimony Hamel gave at
the 2011 criminal trial was more accurate than his testimbtig 2016civil trial. Sucha
conclusion is corroborated by the fact that, at the currentlaekson testified that he came
running to assist Hamel after Hamel went into the drainage ditch to take Goimtaleustody.
Jackson Test. dt07. Upon finding that Hamel and Jackson were the ones who took Gonzalez
from the scene of the arrest to the police cruiser, a jury could reaséndblyased on
Gonzalez’s testimony, that Hamel and Jackson were the ones responsible forgpandhin
kicking Gonzalez while he was lying on thedoof the railroad tracks.

Moreover, because there is testimony that Lanoie and Torres were in theiciogy of
Hamel when Hamel took Gonzales into custody, there is also enough evidence thagréhizy
a position to intervene to prevent @iéeged punching and kickingf Gonzalez Though there
wasno specific testimony regarding the alleged duration of the punching and kickimg, a |
could reasonably infgbased on Gonzalez’s testimony that they “kept punching that)he

incident was not sbrief as to make it impossible for an officer in the immediate vicinity to
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intervene. Accordingly, it would not have been unreasonable for a jury to concludertbet La

and Torres were liable for failure to intervanghe punching/kicking incident.

B. Causation

In order to succeed on an excessive force claim, Gonzalez must show that heineds inj
as a result of the use of excessive forSee Buie v. City of New Y2015 WL 6620230, at *8
(E.D.N.Y. Oct. 30, 2015). However, the threshold of injury that Gonzalez is required to show is
low. See id(collecting cases). Moreover, if Gonzatstablisheshat multiple defendants are
liable for a particular use of excessive force, it is not his burden to establish penticular
officer is liable for vihich harm. SeeNorthington v. Marin 102 F.3d 1564, 1568-69 (10th Cir.
1996) (when the conduct of multiple defendants is tortious but only one caused the ham, it is
defendant’s burden to prove that he was not thédrutause of the harm).

In the instant case, there was direct testimony by Gonzalez that, amontpimitpe he
suffered a serious injury to his eye as a result of being struck by one of thehadekasthrown
at him. For reasons already stated, a reasonable jury could find that Hamel wwa$ytherson
in a position to throw such rocks, and thus would be the individual responsible for causing
Gonzalez’s eye injury. Even if the jury were to determine that more than orex offis
responsible for throwing the rocks, Gonzalez need not put on evidence showing which office
was responsible for the successful I8ee idat 1568-69.

Furthermore, Gonzalez alleges that he was violently punched and kicked aftes he w
taken into custody. Though it is possible that the expertoaleiéstimony did not sufficiently
tie that conduct to any of Gonzalez’s documented injuries, it was not Gonzalez&ioblig do
so. To survive a Rule 50 motion, Gonzalez need only establish injury sufficient to jostify a

award of nominal damage&eeBuie, 2015 WL 6620230, at *8Gonzalez’s testimony that he
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washarmed by the punching and kickingssufficient for a reasonable jury to conclude that the
punching and kickingaused legally cognizable injurgee id(holding that physical evidence

of injury was not required to establish that the plaintiff was injured as a resldt o§e of

force). Gonzalez testified that his entire body was in pain as a result of the offmedsict and
that hestill gets nightmares as a result among other things, getting punched and kicked.
Gonzalez Test. &7, 85, 107.

Gonzalez does not need to prove which officers punched and which officers kicked him,
so long as Gonzalez has put forward sufficient evidence for a reasonabteganclude that
specific officers were involved in the punching and kickiggelaster v. Mancini2013 WL
5405468, at *29 (S.D.N.Y. Sept. 25, 201f2ct that officer was “physically involved” in
restraining plaintiff “gives rise to a plausibtderence that he was tlome who caused the injury
to the plaintiff). As already discussed, Gonzalez has put forward sufficient evidence for a
reasonable jury to find that Jackson and Hamel were the two officers diregpbnstble for
punching and kicking him. Gonzalez is not required to show which of his ingamesfrom
which officer in order to state a claim against each individually. By beingpaiticipants in
the alleged harm, the burden is on Jackson and Hamel to prove that the other was responsible for

the claimel injuries. See Northington1l02 F.3dat 1568-69.

V. Conclusion

For the foregoing reasons, the defendants’ Rule 50(b) motion (doc. # 171) is denied.
There was sufficient evidence from whicfuay could have reasonably foutttat Hamel was
the individual who threw rocks at Gonzalez, and that Lanoie and Torres were in a gasition
which they could intervene. The jury could also have reasonably found that Hamel and Jackson

were responsible for punching and kicking Gonzalez while he was lying on the thed of
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railroad tracksand that Lanoie and Torres were responsible for failing to intervdinés case
will be re-tried on all claims against all defendants, except that thethwolving claim is
dismissed against Jackson.
So ordered.
Dated at BridgeportConnecticut, thisth day of August 2016.
[s/ STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge

® Defendantslid not put forward any additional reason why they are entitled to judgrmenmatter of law on the
state law claim.Because Gonzalez's state law intentional infliction of emotional disttass is based on the same
facts as his section 1983 clgidefendants’ motion is denied with respecthatclaim as well.
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