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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

BENJAMIN ROBERTS
Plaintiff,

V. . No. 3:126v-01222 §AM)
SOPHIENBENNACEUR et al,

Defendants

ORDER ON PENDING MOTIONS

This case arises from a disintegrabeiness relationship betwedaiptiff Benjamin
Roberts and defendants Sophien Bennaceur, Imed BennaceliriRiadet Partners LLC
(TriPlane). Sophien andimed Bennaceuare brothers and managing members of Triglan
After defendants suddenterminatedplaintiff from his hightevel financial services positicat
TriPlanet plaintiff brought suit to recover millions of dollars in overdue equity payments and
unpaid salary. Following the issuze of a prejudgment rezdy in paintiff's favor and in the
midst ofinnumerable discovery disputes, TriPlanet filed for bankrugbhd/was subject to an
automatic bankruptcy stay. | now addreksmiff's secondmotion for sanctions and other
pending motion®nly as to defendas Sophien and Imed Bennaceur. | conclude in principal part
that the Court has personal jurisdiction over Sophien and Imed Bennace¢hatmalight of
their flagrant abuses of the disclosure and discovery process, plamitifisns for sanctions
should be granted and default judgment should enter against Sophien and Imed Benrtazeur in t
amount of $8,136,222.60.

BACKGROUND
As this Cout hasdescribed in prior rulingdXocs.#78, #184), [aintiff BenjaminRoberts

was Vice President and Chief Information Officer at The Hartford Inser&roup in

Dockets.Justia.com


http://dockets.justia.com/docket/connecticut/ctdce/3:2012cv01222/98193/
http://docs.justia.com/cases/federal/district-courts/connecticut/ctdce/3:2012cv01222/98193/276/
http://dockets.justia.com/

Connecticutivhenhe metSophienBennaceuwhile vacationing irMiami in April 2010. Sophien
discussedh potential business venture wglaintiff, andover a period ofeveraimonths he
recruitedplaintiff to work for a new consulting group that Sophien had formed with his brother
Imed—TriPlanet Partnerdn July 2010, Sophien offergudiaintiff the following compensation
packageover $500,00@&s arnannual salarya 15% equity ownership interest in the company, an
annual equity payment conditioned on his satisfaction of enumerated performeerce and

the possibility ofearningan additional 10% interest in the company pending satisfaction of
additionalperformance goal#®laintiff accepted that offeteft his position at The Hartford, and
began working full time for TriPlanet ihugust 2010.

While working at TriPlanet, plaintifbrovided financial services to TriPlareprimary
client, the Royal Bank of Scotland (RBS). Throughout 2011, both Sophidmaddepeatedly
assureglaintiff that he had been successtbhtthey were pleased with his performance, and
thathe was entied topayment of a 15% equitgiterestfor 2010as well asa 25% equity interest
for 2011 (based on his satisfaction of performance gd&splaintiff never received any equity
payment for 2010 or 2011. In June 2012, shatigrhe inquired about the overdue equity
paymentsthe companyuddenlyterminatechim.

Two monthdater, plaintiff filed this lawsuitseekingcompensation for his salary from
May and June 2012 and his annual equity payments for 2010 and-#®allegedreach 6
contract violation of the Connecticut wage statute, fraudulent induceroemmonlaw fraud,
securities fraudbreach of fiduciary duties, and conversion, hedoughtdamages, an

accounting, a constructive trust, amdeclaratory judgmentDefendants responded in

1 On March 12, 2013, the Court dismissecivil theft claim (Count 1X).Doc.#61.



November 2012 with a motion to dismiss, alleging that the Court lacked personal junsdicti
over them Doc. #21).

In October 2012plaintiff moved for a prejudgment reme{®JR)on his breactof-
contract and wage statute clairBgeDocs. #14, #78 at 1-2 n.At a hearing a March 12, 2013,
the Court Stefan R. Underhill))) denied defendants’ motion to dismisasedn the pleadings,
but stated that defendants could raisepiirsonal jurisdictiomssue agaimfter jurisdictional
discoveryDoc.#80 at 4-8, 17, 28. The Court alseard evidencen plaintiff's motion for PJR,
taking testimony from both plaintiind SophienTo estimate his damages, plaintélculated
TriPlanets 2010 and 2011 profits using underlying documentation of RBS invoices and staffing
costs, as well as his personal estimates of operating exp8eset’'s Exhs.17, 21 &dmittedat
March 12, 2013 PJR hearing). Defendants submitted TriPéafm@#ncial spreadsheets, prepared
internally, which talliedcash received, payroll costs, and other operating expe&esidefs.
Exhs.A, B (admitted at March 12, 2013 PJR hearing). Neither Sophien nor Imed had first-hand
knowledge of the spreadsheets’ contents, and they submitted no supporting documentation;
instead, Sophien assured the Court that they would provide that documentptaontifd at a
later date.

In April 2013, defendants filed their answer to plaintiffisginal complaint asserting
several affirmative defenses and one counterclaim for brefacontract, but omittingny claim
that the Court lacked personal jurisdiction over thBocs.#65, #66. In May 2013, the parties
submitted a Rule 26(f) Planning Report indicating that they intended to engageoiredysc
regarding personal jurisdictioDoc. #72 at 7.

On June 20, 2013udge Underhilawardedolaintiff a PJR, finding that defendanwere

more likely than not liable on both the contract and wage statute clous#78 at 8, 10, 12.



The Court acceptedlaintiff’'s claim that he had met his performance goalsfandd that havas
probablyentitled to equity paymentbecause Sophien voiced only weak opposition at the PJR
hearing and had not reviewed the company’s financials to verify whether tisehgdabeen met.

Id. at 8. Critically, the Court founthat alldefendantsvere likely to bdiable under Count

Il—the wage statutefor bothplaintiff's base salary and the unpaid equity distributibesause
“the unpaid equity distributions constitute a form of bonus for which both the payment and the
amount are nondiscretionary under the terms of the Employment Agreetdeat.10.

The Courtalsoadoptedlaintiff's revised damage calculation, which substituted
plaintiff’s own revenue and expense estimates datlendants’ numbers to support a downward
revision of his originalamages estimat€omparePl.'s Exh. 17 with Pl.'s Exh. 21.1t awarded
$8,858,949 for faintiff's contract claim, equal to a 15% share of TriPlar@d$0 profits, a 25%
share of 2011 profits (converted from pounds to U.S. dollars based on the 2011 average
exchange rate), and unpaid salary for May and June 20h2the same day, the Court ordered
defendants$o disclose assets sufficient to satisfy the PJR.

About two weeks after the PJR hearing, on March 29, 2013, Sophien transferred his
Manhattan lofapartmentworthmillions of dollars to his brother Moez Bennaceur for no
money. On October 1, 2013, the Court granted plaintiff leave to amend his complaint to add
claims against botBophien and Moez for statutory fraudulent transfer (Count XII) and common

law fraudulent conveyance (Count XlIif)and the amended complaint was filed the same day.

2 The Court declined timclude in the PJR aawardof double damages or attorney’s fees under the
Connecticut wage statyteecause plaintiff had not demonstrasgdhat timehat defendants had acted in bad faith.

¥ Moez Bennaceur has not filed an appearance or an answer in this action. In the enedaititiff
brought an action against defendants including Moez Bennacthe U.S. District Court for the Southern District
of New York(SDNY) seeking damages forfrdulent conveyance of the Manhattan apartmenaandder of
attachment against the apartment to effectplaiatiff's PJRin this action Moez also failed to appeartine SDNY
action, but after finding that Moez had deliberately avoided service of prdoesg Batts issued an order of



Docs.#110, #11&t 3 Two weeks later, defendants fildteir answer to the amended conipia
repeatingheir affirmative defenses and counterclalmf nowwithout asserting defense of
lack of personal jurisdictionDoc. #114.

Discoveryand disclosuréisputes have since ensudthe Court has issued several
orders, andn November 2013, lpintiff filed his first motion forsanctionsSeeDoc. #121.This
case was transferred to my docket on March 24, 2014. On May 8, 208#i$sedhe sanctions
motionwithout prejudice to renewal, noting that | intended to impose sanctions if defendants di
not complywith a neworder compellinghemto produce enumerated documentsc. #184at
11. The following day, TriPlanet filed for bankruptegsulting in an automatstay in these
proceedings against the compgnysuant to 11 U.S.C. § 362(a).

The Court held a hearing on May 28, 20tbdascertain the state thfe partiesdiscovery
compliance, at which it declined to stay proceedings against the individual defeadaats
which plaintiff represented that defendsitad not complied with disgery orders
Subsequentlyplaintiff renewed his motion for sanctio®oc. #199. On August 15, 2014, the
Court scheduled a hearing on the renewed matidight of the evidence discussed at length
below, and instructed the partiegp@pare td'addresslefendantscompliance with . . . court
order$ and“whether an appropriate sanction should be default judgmenldiotifi against the
individual defendantsn the amount of $8,858,94%oc. #228. At the sanctions hearing on
September 4, 201plaintiff appeared represented by courssel withdrew his fraudulent

inducement claim (Count llIseeDoc. #239 at 85-8a\eitherdefendantvas presentind their

attachment as well as an order prdtily the sale or transfer of the apartm&wse Roberts v. Bennacello. 1:14-
cv-2838DAB, ECF No. 4 (S.D.N.Y. Apr. 22, 2014ig. ECF No. 30 (S.D.N.Ycontinuing ordeMay 1, 2014. The
action was soon stayed pending the resolution of TriPlanet's baokmregurt proceedings]. ECF No. 48
(S.D.N.Y. Oct. 17, 2014), and on February 5, 2015, Judge Batts vacafgibh@rders when the bankruptcy court
approved a settlement agreement between Moez and TriPlanet Partners pfovitiaedransfer of the Manhattan
apartment from Moez to TriPlan&eed. ECF No. 51 (S.D.N.Y. Feb. 5, 2015).



attorney indicated that neith8ophien nor Imed had responded to coungefiails alertinghem
of the hearing date and the prospect of sanctions as sought by plaintiff.

On September 25, 2014, the Bankruptcy Court for the Southern District of New York
(Robert D. Drain J)) issued an order extending the bankruptcy spagifically toCountsl, V,
VIII (as to only TriPlanet), X, Xl (as to only TriPlanet), XlI, and XMMhe court reserved
decision as to Count Il and declined to extend the stay to the individual defendants as to Counts
[, IV, VI, VII, VIII, and Xl Doc.#261-1at 2-3. At a subsequent hearing on October 15, 2014,
thebankruptcy court issued a decision declining to extend the stay as to C@ou. #263 at
3-5.

On October 31, 2014, defendants filed a motion to dismiss plaintiff's amended complaint
for lack of personal jurisdictiodoc. #265.

| now describen detailtherecord of non-compliance by defendants Sophien and Imed
Bennacar with the Court’s asset disclosure and discoweders.

Asset Disclosure

To dfectuate the PJRhe Courtrequired alldefendantso disclose property. First, in
June 2013, the Court ordered defenddatdisclose to Roberts money or property in which they
have an interest, or debts owing to them, sufficient to provide security in the amount of
$8,858,949.'Doc. #78 at 12seeConn. Gen. Stat. 8 52-278n. In July 2048veral days after the
response deadline, Sophien amedfiled a responsendicating that'Defendants do not have
assets or property in Connecticut in which they have any interest, or debts oviegfo t
sufficient toprovide security in the amount of $8,858,949,” along with suppaafiiidavits

executed by the individudlefendard. Docs.#86 #86-1, #87-1.



After a telephonic hearing in Octoh2013, the Court clarified its ordey requireall
defendantso engagen the following disclosure:
[T]o disclose, collectively and individually, their assets within the United States.
If these assets are sufficient to mddaintiffs Prejudgment Remedy (PJR)
amount of $8,858,949, then no additional disclosure is required. . . . If the
Defendantsassets within the United States are insufficient to secure the amount
set in the PJR ruling, then th@efendantsmust also disclose, colleeely and
individually, sufficient assets held worldwide to secure the PJR amount.
Doc.#113at 2-3. Two weels later, SophienJmed, and TriRanet collectivelydiscloseda bank
account at Banque Internationale Arabe de Tunisie containing 350,00@adnenisian dinar is
about half a U.S. dollar). The disclosure did not list the bank account holder, account number, or
the locationof the account.
On May 8, 2014, the Court granted defendget®ne more opportunity to complyith
its asset disclosureder. Doc. #184 at 6—7. The Coustdered thatéachone of the defendants
TriPlanet,SophienBennaceurandimed Bennaceushall individually and with specificity
disclose tangiblanarketable assétshat areheld “in each of their individual namésre located
within the United Statesnd aré' sufficient individually to meet the prejudgmteremedy
amount of $8,858,9491d. at 7, 11(emphasis in original)The Court also ordered the following:
For each oflefendantsdisclosures, these assets muesrithe ownership name of
each defendant, must have their specific location disclosed, and must have a
readily determinable market value and without impediment or cloud to their
attachment upon additional process. If any of te#endantsdo not have
sufficient marketable assets within the United States, then such defendant(s) shall
disclose in the manner indicated above any marketable assets that they hold
worldwide in their name in an amount that suffices as to each of them to satisfy

the prejudgment rendy order of $8,858,949.

Id. at11-12.

* Defendants also disclosed “Intellectual property” owned by TriPthaetheyvalued at $10nillion.



Defendantsesponded with their third disclosurehich separately lists the assets of each
defendantDoc.#199-1 at 137-38meds line item contais one category‘2 Apartments in
Tunis” valued as follows: “Purchased for approximately TND 250K and TND 520K. Present
value is unknown.1d. at 38.Sophien’s line item states only “N/ALbid. The disclosure also
contains a footnote statingrhe supplemental list includes tangible assets owned by each
Defendant not included in bank statemdd$endantdhave produced separatélyd. at 137 n.1.

At a hearingat the end of that month heiol assess th&tate of outstanding document
requests and asset disclosutbs Court askedefendard if they were confiderthat all assets-
particularly Sophien’s assetdhad been disclosed. Counsgpeatedly affirmed that abff
Sophien’s assets had been disclosedldbetin the hearingdisclosed a Tunisian bank account,
an apartment held i8ophien’s name, a BMW owned by SophiandSophien’snterest in two
companies—Phoenician Capital (15%) and TriPlanet Consulting (33%)date, neitheBophien
nor Imedhaseverdisclosed these assets in writing.

During theSeptembeR014sanctions hearinglaintiff produced documentsveaing
thatSophienJmed PhoeniciarCapital, and TriPlanet Consulting all have substantial claims
pendingagainst TriPlaneih the company’s ongoing bankruptcy proceedisgeDocs.#237-3
(voluntary bankruptcy petition), #237-4 (schedules for bankruptcy petition), #237-6 (Sophien
Bennaceuproof-ofclaim), #237-7 (Phoenicia [sic] Capital proof-aaim). Sophierfiled a
claim for over $13 million, and Phoenician Capital filedl@m for over $4.6 millionNeither
defendanhad disclosed those claims this proceeding.

Discovery Production
Throughout this litigation, the Court has ordered defendants to produce documents in

discovery that would allowlaintiff to ascertain his damageg determining TriPlanés



financial condition, including profits argbilities. In view of the factthat plaintiff's measure of
damages principally stems from defendants’ failure to make equity diginbyit is obviously
vital for plaintiff to have broad access to financial documents relating teatbation of
TriPlanet during the years in question.

At the March 2013 PJR hearing, the Court asked Sophien whether he would disclose to
plaintiff the ‘underlying . . . bookkeepg informatiori that TriPlanet used to produds internal
financialstatement¢Defs.’ Exhs.A & B) and that accountants were using to audit TriPlanet’
financesDoc.#80at 108. Sophien replied, “One hundred percdbtd. When asked about what
financial information he was willing to share with plaintffophien stated:

[W]e'll be happy to start sharing the . systems we have'.rm ready. Wae an

open book. . . . Befplaintiff] didn’'t know what my compensation is. .l.would

love to tell him about that. But he didrknow what the loan is that Imed made to

the company in order to start the company. He wasmare of that. Wee happy

to tell him what that is and show it to him.

Id. at 114. Sophiererified that he vould have TriPlanet’'s backup financial documents available
within days, and that he would produce TriPlanet's financial statements, auditezhgmitéd
by accounting firm KPMG, by mid June 2018. at 104.

Months laterjn June 2013, the Courtdereddefendants to produce “all non-privileged
underlying financial documents that were provided t¢sij the defendantsaccounting firm(s)
to enable those firms to prepare financial staterhamis “all documents in their possession
relating to the employent agreements, loans, and other compensation issues raised at the March
12, 2013 hearing.Doc. #79.Several months after that, @ctober 2013, after adopting a

confidentiality agreement to resolveligcoverystalematethe Court again orderetefendardg

“to produce discovery as required in . . . previous ordé&rsc.#113at 3



At a hearingn April 2014, plaintiff representethatdefendarg had not produced
individual tax returns, cash flow statements, documentatidmiBfanets outgoing payments,
manyrequested bankaementsand expense account statements, or documentation of loans.
Accordingly,the Court gave defendants one more chance to compyay 2014, the Court
orderedthemto disclose by May 23, 2014, “all remaining records in respongsanfiff’ s]
specific itemized discovery demaridBoc. #184at 12 which included:

e All financial statements, including without limitation, income statements, profit
and loss statements, balance sheets and cash flow statements for TriPlanet
PartnersLC, including audited and unaudited preliminary and final, monthly,
quarterly, or annual of each;

e Copies of tax returns dbophienBennaceurandImed Bennaceurfrom 2009 to
the present, filed in any country, state, province, municipality or icitiiding,
but not limited to, the United Kingdom, Tunisia, the United States, New Jersey,

New York State and New York City;

e Copies of all 1099s, W2s, K-1s, and Form 941s issued to, or prepared for,
SophienBennaceuandimedBennaceur, for calendar ye&2009 to the present;

e Copies of all K1 s, W2s, 1099s and Form 941s issued by TriPlanet Partners,
LLC for calendar years 2009 to the present;

e Bank statements and cancelled checks for each bank account, including checking,
savings, money market or othémvestment account, held by (&ophien
Bennaceur(b) Imed Bennaceurand (c) TriPlanet Partners, LLC, or on behalf of
any or all of the DefendantBom January 2009 to the present; and

e Copies of all promissory notes or documents sufficient to denad@stil loans
made to TriPlanet Partners, LLC by (8pphienBennaceur and (b) Imed
Bennaceurincluding documents regarding the repayment of all such loans.

Doc.#121-1at 16-11.
The record now shows—and Sophien &ndd Bennaceudo not contest-that they still

have not producechanyof those document®laintiff hasenumerated documents &léeges are

still missingfrom production and in defendangsissessiorSeeDocs.#199 at 8-10, #237-1.

10



Defense counsélas not substantivetshallenged many dhe allegatios (as discussed in more
detail below)

Defendant$iave not producedd]ll financial statement$,as orderedin October 2013,
ImedBennaeu, in his capacity as TriPlarietmanaging partneengaged accountant Glen
Malings atthe New Yorkaccounting firmof Raich Ende Malter & Co. LLP (Raick) compile
TriPlanets financial documents intareport. At a deposition in May 2014, Glen Malings
testified that when compilinthhe report, he relied on work paparsd emails received from Vin
Od and Karen Hatrris, two dfriPlanet’s accountants in the United Kingdom, as well as
Malings’s own “journal entries.Doc. #1994 at 74-75, 78-82The same day, defenseunsel
agreed to produce those documents. Although defentdamenow submitted several affidavits
from Malings, they have not produced those communications and journal entries.

Defendantgroduced the Raich report to documé&nPlanet’'sfinancials, but the
engagement agreement with Rastates that TriPlaat managemenrtSophien and Imed—
“elected to omit substantially all of the disclosures and the statemenhdiamas required by
accounting principles generally accepted in the United States of Amamcht notes that the
firm did not examine or inspect source documents like cancelled checks or bank ondefestt
errors or fraudDocs.#1334 at 2-3; #137at 4-7; #157-2at 1-6; see alsdoc. #136(Benjamin
Roberts Compensation Summary Workshdeather, Raichelied on defendants to fairly and
accurately prepare and present financial statements, apply accqurnuigles and detect
fraud.Doc. #1334 at 2-3. Malings attested th&aichrecommended compilationn part
because Raiclacked‘a Statement of Cash Flows and disclestl which would be required to
conduct an audiDoc. #157-2at 2.Malings also noted that R&i“did not prepare annual

balance sheets because that wouldirequore time and documentatiomd. at 3,andthatthe

11



firm calculated TriPlanés taxliability based on TriPlan&t submitted balance sheets because
defendants’ interndlnancial statement&lid not include an accrual of income takesafigure
necessaryo calculateplaintiff’'s compensation uret his profit sharingmploymentagreement
Id. at § see alsdoc. #199-1 at 72-73.

Defendants still have not produced complete documentation of TriPlanet’shifity|ian
spite of the fact thahey claim that they should be albdededuct their estimated liability from
the profit calculation subject to equity distributidineyhave not produced any tax forms issued
by TriPlanet that would show employees’ taxable incddefendantsasserted that they engaged
counsel and accountsrto determine TriPlanet’'s U.K. tax liabilitgndthat TriPlanetfiled tax
returns and has paid more than £7.6 million, or $13 milliofya&tue-Added Tax (VAT)]to
[Her Majesty’s Revenue & Customs Office (HMRG}the UK. equivalent of the IR ocs.
#202 at 4, #206t 1-2.

Defendantsuggesthattax documentation “exists in the form of taxes paid to date, UK
tax estimates . . . and the discussions WithRC and the UK Insolvency Office,” but they have
not produced it and dwot citerelevant recor@évidenceDoc. #206 at 1-Anstead, defendants
cite only their unaudited financial statements, an expert statement geaématiyng that
TriPlanet would owe U.Ktaxes, and plaintiff's testimony that an accurate accounting of
TriPlanet’s profits wouldncorporate TriPlanet's tax liabilityseeDocs. #202 at 4-5, #20& 1-

2, #207.

During the September 2014 sanctions heaptaintiff presented several documents
produced in TriPlanet’s bankruptcy proceeding and signed by Sophien Bennaceatingdiat
Sophien had submitted a detailed accounting of TriPlanet’s liabilities to theup&mkcourt but

withheld similar information in this litigatiarDocs.#237-3, #237-4No satisfactory explanation

12



has emerged as why new financial information would be presented to the bankruptcy court
that had not been produced in response to plaintiff's preceding discovery demands and this
Court’s discovery orders.

Also absent from the record is documentasabstantiating significant payments from
TriPlanet funds to the individual defendants. Defendants have withheld bank stateomnts fr
TriPlanet’s primary Barclays bank accouamnost relevant here is a missing statement from
January 2011. Plaintiffs have had to resort to subpoenaing these documents directly from
Barclays itself, and these records suggest significant financial ttemsad heyshowthat
TriPlanet transmittegpayments of $42,495.05 taCaedit Suissdank account held byned
Bennaceupn January 5, 2010; over $500,000 to a J.P. Morgan Chase bank account held by
SophienBennaceubetween January 19, 2011, and April 15, 2013; $15,000 to an unnamed U.S.
bank account itlmedBennaceus name orOctoberl, 2010;andnearly $400,000 to Banque
Int'| Arabe de Tunisie@ount in Sophien Bennacesinaman mid-June 2011Doc. #1994 at
108-110.

Bank gatements disclosed lefendants showdditional substantial paymentsnillions
of pounds—rom TriPlanet to each of the individudéfendard. See, e.gDoc. #1601 at69—76.
Yet neitherSophien notmed have producedecordsreflecting theirreceipt ofthese payments.
The limitedbank statementsom Sophien’s J.P. Morgan Chase account do not reflect
substantial payments from TriPlanet after May 11, 2@h#lSophien has not producady
records fromhis Banque Internatioi@ Arabe de Tunisi@accountimedhas produced no records
from Credit Suisse any other account that reflect those large payments.

Sophien andmedhave poduced only limited tax records and have not produeedrds

that would reflettheir taxpaymentor income used as a basis for calculating paym&tils

13



missing ar€1) any oflmeds 2010 tax returns from any jurisdictior2) Sophienor Imeds 2011
extension requests or tax returns from any jurisdict@®Séphien’s 2013 extension request or
tax return from any jurisdictiomnd(4) Imeds 2013U.S.tax returns oanextension request for
anystate and/or foreign jurisdiction.

One missing set of tax documents stands out. TriPRmg&rnalfinancial statement
includes a line item fotSophienBennaceuwbDirector Revenueindicating thatt5,539,550.00
was paidrom TriPlanetto Sophien in 2011, Defs€Exh. B at 3, and Sophien confirmed during
the PJR hearing that he had receitlett moneyDoc. #81 at 5But there is no other record
documenting such a paymehtr exampleSophien has not submitted any bank statement that
reflectsa deposit of thasize In addition, although heestified that he receivechdRS Form
1099 from TriPlanet to documetiitatpaymen, id. at 33—-34, he has not produced any 1089s
similar record.

Additionally, although Sophien has testified about loans between Moed, and
TriPlanet,and has indicated that some of the unsubstantiated transfers between defesr@ants
loan repaymentsiefendard have not producaelevantpromissory notes, repayment
information, or other loan documentsarimely mannerSophien produced the only document
in this category-a promissory note to Modennaceurat the end ofune 2014, oveone
month after thextended discovergeadline.

DiscussiON

Personal Jurisdiction

Defendand have moved to dismiss on the ground that the Court lacks personal
jurisdiction over them in this mattddoc. #265. Facing an objection to personal jurisdiction, a

plaintiff bears the burden of demonstrating that the Court has jurisdiction over aidente

14



defendantSeeTroma Entertainment, Inc. v. Centennial Pictures,lii@9 F.3d 215, 217 (2d Cir.
2013). Personal jurisdiction by a federal court is governed in part by the law cdtthesivhich
the court sitsSeeSpiegel v. Schulman604 F.3d 72, 76 (2d Cir. 2014} curian).
Establishing personal jurisdiction over a foreign defendant requires st&wanquiry: first, to
determine whether the defendant is subject to jurisdiction under the law of the faten s
Connecticut; next, to evaluate whether asserting personal jurisdictiorhewdgfendant is
consistent with constitutional due proceSseSonera Holding B.V. v. Cukurova Holding A.S.
750 F.3d 221, 224 (2d Cir. 2014ef curian).

But personal jurisdictioman“be purposely waived or inadvertently forfeite@ity of
New York vMickalis Pawn Shop, LL(45 F.3d 114, 133 (2d Cir. 201 %ge alsdns. Corp. of
Ireland v. Compagnie des Bauxites de Guidé® U.S. 694, 703 (1982). Indeed, the Federal
Rules specifically provide thaiersonal jurisdiction must be raised by motion prior to a
responsive pleading to the complaint or by means of a responsive pleading (tbg,aesked.
R. Civ. P. 12(b)(2), and a party waives any defense to personal jurisdiction ifshefaise it in
this manner. Fed. R. Civ. P. 12(h)(And even if a defendarstddresses the isshg timely
motion or in a responsive pleadirig forfeits his right to later move to dismfss lack of
personal jurisdictionf he participates ifi* [c]onsiderable pretrial activity, and forgoes
opportunitiego makethemotion earlierin re Rationis Enterprises, Inc. of Panan2é1 F.3d
264, 268-69 (2d Cir. 20013l¢eration in original{quotingHamilton v. Atlas Turner, Inc197
F.3d 58, 61-62 (2d Cir. 1999)).

| first note that although defendants’ initial responsive pleading moved to dismiss the
case for lack opersonal jurisdictiorfDoc. #21),neither of theimnswes to plaintiff’s first or

amended complaint®pcs.#65, #66, #114aisedthe defense at albeeFed. R. Civ. P.

15



12(h)(1)(B)(ii). In fact,after theymentioned this defense in their May 2013 Rule 26(f) Report
(Doc.#72 at 7)defendants waited over one year before tgginmentioned iin passingn a
June 2014 motion to compel plaintiff to produce documddg.(#198 at 2). In the interim, and
subsequentlyhe partieengaged in significant motion practice and pretrial discovery, including
discovery on the merits, without including the defense in responsive pleadingkerka v.
Ryan __ F. Supp. 3d __, 2014 WL 4928956, at *2 (S.D.N.Y. 2014) (finding that defendant had
not waived jurisdictional defense where she had “consistently, in each ofifgs Eefore the
court, challenged” jurisdictionppefendants herdid notfil e this motion until the final
dispositive motion deadlin€&seBurton v. N. Dutchess Hos{d.06 F.R.D. 477, 481 (S.D.N.Y.
1985) (noting that after engaging in jurisdictional discovery, “defendantscshaué moved at
the earliest possible opportunity to dismiss the complaint” to avoid forfeitimgpsieto personal
jurisdiction). In addition, the parties have appeared in court repeatedly without explicitly
contesting personal jurisdictioBee India S.S. Co. Ltd. v. Kobil Petroleum L6220 F.3d 160,
161 (2d Cir. 2010)der curian) (noting that party’s “general appearance conferred on the district
court jurisdiction that is general amdpersonarfiand thatdefendant therefore waived
objection to jurisdiction over its person, asserted broadly”).

| am further persuaded that defendants have wahesdjurisdictional defenskeecause
they availed themselves of the opportunities afforded by Connecticut lasekiyng a
prejudgment remedy against plaintfeeGrammenos v. Lemp457 F.2d 1067, 1070 (2d Cir.
1972) (“If a party enters a case, . . . and asks the court to act on its behalf in soargigabst
way, it will be held to have waived further objectiynindymac Mortgage Holdings, Inc. v.
Reyad 167 F. Supp. 2d 222, 233-34 (D. Conn. 2001) (providing #fahdant waived

jurisdictional defenses because she “attended a prejudgment remedy heatitsguant
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affirmative relief by filing a permissive counterclaimAccordingly, | deny defendants’ motion
to dismiss for lack of personal jurisdiction.

Sanctionsfor Disclosure and Discovery Abuses

Federal Rule of Civil Procedure @j(2)(A) empowers this Court to issue discovery
sanctions in its discretidtji] f a party . . . fails to obey an order to provide or permit discovery.”
Sanctions may be imposé&misene any or all of the following purposes: (1) “to protect other
parties to the litigation from prejudice resulting from a pamypncompliance with discovery
obligations” and/or restore those parties to where they would have been absembtrerylis
violation; (2) to “ensure that a party will not benefit from its own failure to compyy’among
other things “placing the risk of an erroneous evaluation of the [absent evidence] on the
[violating] party”; (3) “to obtain compliance with the particular ordesuied; or 4)“to serve a
general deterrent effect on the case at hand and on other litig&lan.v. Port Auth. of ¥ &
N.J, 685 F.3d 135, 162 (2d Cir. 201@)ternal citation omitted)ert. denied133 S. Ct. 1724
(2013);S. New England Tel. C(BNET)v. Global NAPs In¢.624 F.3d 123, 149 (2d Cir. 2010)
(discussing purpose of sanctions in connection with order affirming default judgment for
discovery sanctions).

Courtsmayimposesanctions as severe @sfault judgment for violating discovery orders
whereviolationswere due téwillfulness, bad faith, or any fault Guggenheim Capital, LLC v.
Birnbaum 722 F.3d 444, 451 (2d Cir. 2013®hcherbakovskiy v. Da Capo Al Fine, | #B0
F.3d 130, 135 (2d Cir. 20073ame) In evaluating whether it is appropriate to impose such an
extreme remedy, courtonsider the degree willfulness the duration of noncompliance,
whether lesser sanctions would effectively resolvesgieeific problems caused by a lack of

discovery, and whether the noompliant party wagivennotice of thepossibility that he would
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face such a sanction and an opportunity to comply with outstanding @defauggenheim
Capital, LLC, 722 F.3d at 45(citing Agiwal v. Mid Island Mortg. Corp555 F.3d 298, 302 (2d
Cir. 2009) per curium). The factors are not exclusive and they “need not each be resolved
against the noncompliant party to justify default judgme®EC v. Razmilovic738 F.3d 14, 25
(2d Cir. 2013)as amende@Nov. 26, 2013) (quotin§NET 624 F.3d at 144 cert. denied 134
S. Ct. 1564 (2014)f default judgment is an appropriate sanction, the Goaxtdispose o#ll
claimsrelatedto thediscovery violation at issu&ee ShcherbakovskdQ0 F.3d at 140 (“[T]he .
. . sanction must be commensurate with the non-compliance.”)

The Second Circuit has recognized a range of behavievslat, ranging from repeated
tacit non-production, inadequate production, and delays in produsgeniuggenheim Capital,
LLC, 722 F.3d at 447-48, 45Minotti v. Lensink895 F.2d 100, 102—-03 (2d Cir. 199Q)ne
Forty-Second St. Theatre Corp. v. Allied Artists Pictures C@@2 F.2d 1062, 1064-65, 1068
(2d Cir. 1979), to misrepresentationsawhilable documentSNET 624 F.3d at 141-43, 147—-
48, to outright and unambiguous defiance of court ordeesRazmilovic/38 F.3cdat 21, 26
(finding that defendant demonstrated willfulness when he notified opposing rhetivould
not be attending in-person deposition, in spite of court order to ddrsmjlistrict court in
Guggenheim Capitajranted default judgmengainst a defendantho repeatedly failed to
comply with discovery orders in spite i@ceiving multiple extensiorend warningand who
refused to answer any questions during his deposition, in direct violation of court orders. 722
F.3d at 451, 454imilarly, in Minotti, the plaintiff did not comply with court orders to produce
documents aftethe court overruled hisbjections taequests for production, ordered him to

produce the documents, and granted him several extensions. When he indicated that he had
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complied, in spite of evidence that he had not, the court found his behaviawiitiuleand
dismissed his clain895 F.2d ail02—-03.

The facts oSNETandCine Forty-Second St. Theatre Corgsemble those ithis case.

In SNET the paintiff SNET s claim was premised ortlzeory of alterego liability that would
allow him to pierce the defendant corporation’s veil and hold its officers individisihg.

SNET sought discovery on the structure of the defendant corpoaatibits affiliated

companies. The case, like this one, involved several rounds of discovery disputes and court
orders to produce enumerated financial documents. Althougletbedhntproducedsome
documents in response, their production was duplicative and incompleteef€Ehdahtassured
the court that some documents could not be foaltipugh later discovery revealed that
documents had been intentionally destroyed or were in the hands of third parties, fronthehom
defendantgould have easily accessed thdine Second Circuit affirmed thstrict court’s
default judgment against all defendants, finding that they had acted willfuéwptionally, and

in bad faith.SNET 624 F.3d at 147-49.

In Cine Forty-Second St. Theater Corpe plaintiff theater company delayed answering
the defendantsnterrogatories bearing ats allegeddamages, anchany ofits latefiled answers
“were bare, ambiguous crossferences to general answers elsewhretiee responses. Highly
specific questions concerning the design of Gitlkeéater were answered with architectural
drawings that did not even purport to show the dimensions requested.” 602 F.2d ath064.
plaintiff then complained to the court that ihérrogatories were intended to harass thet
plaintiff never moved to strike them. It filed supplemental similarly-responsive answers and
failed to obey additional couorders compelling discoveryhe plaintiff delayed retaining a

damage®xpertand declined to file an interim response ordered by the court. Finally, it filed two
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deficient answers two months late with information unrelated teetbganttime period, which
“failed to provide any indication as to the method of calculating a major portitve alleged
damages.Ibid. Finding that the actions of plaintiff aitd attorney were grossly negligerget
Second Circuit directed the court to preclude the plaintiff from presenting egidéite
damages-a sanctiorftantamount to @ismissal—noting that such harsh sanctions were
justified even absergvidencehat they had willfully intendetb evade court orderkl. at 1065,
1068.

In the midst of the discovery disputes that ensued over the lasthys&@ourt has issued
four orders requiringlefendants-TriPlanet, Sophien, and Imede-disclose assets sufficient to
satisfy the prejudgment remedy, to produce documents relevant to the talcoiidtriPlanets
profits, or bothDocs.#78, #79, #113, #184. Sophien and Insedpeated failures to comply
with court orderstheir misrepresentations, atiteirinadequate explanations fibreir actions
have demonstrated their bad faith throughout these proceefawfsuggenheim Capital, LLC
722 F.3d at 450-51.

Sophien and ImeBennaceur haveegularly promised to produce documents kaber
provided spurious explanations for their failure to do so. Although Sophien assured the Court
during the March 2013 PJR hearing that he would freely and promptly prodétentts
underlying financial documents and financial statements audited by accolinmifPMG,
defendants did not produce the Raich report—an unaudited compilaiemsti—until mid-
December 2013Sophien attributethatdelay to his inability to conclude an engagement
agreement with KPMG anaiore generallyo “civil disorder in Tunisia . . . as well as a month of

Ramadari,but did not explain how Tunisian conditioaffected his ability to close a deal with
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KPMG—Dby his avn account, a “worldwide accounting firm” with offices in New York and
Virginia. Doc. #133 at 1-2see alsdoc. #131-2.

Similarly, althoughdefendants have repeatedly stated that the missing bank statements
“are either not in Defendants’ possession onadbexist; Doc #202 at 16, they have since
belatedly produced some of those statements, negating theaglavwmSeeDoc. #237-1.
Moreover, although defense counsel indicated during the May 2014 heeiirged could not
access his Wells Fargo accostdatements without “branch office authorization,” which he could
not getwhen he wa# Tunisia, counsealext stated that Imed was staying in the New York area
at that timeDoc. #196 at 31. They did not explain why Imed was unable to access those
documets while he was in New York.

Nor can Icredit Sophien’s explanation for missing tax documents. In the March 2013
PJR hearing, Sophiemas askedhow he had declared the aforementiofbdb million payment
from TriPlaneton his tax returns. Sophien repliedt’'s a 1099. . . . [l]t's treated as a 1099, not as

a W-2.” To clarify, the Court conducted a further colloquy:

THE COURT: [A]t the end of the year the firm accountants or the
firm itself had to send you something to declare for your
income.

[SOPHIEN: 1099.

THE COURT: You got a 1099 for this.

[SOPHIEN: 1099. Same thing we gave Mr. Roberts.

Doc.#81 at 33-34.
Over oneyear laterat a hearingh May 2014, defense counsel conferred with Sophien
before statinghat Sophien’sPJRtestimonyhad ben a mistake. He explained tt&aphien

“came from speaking a different language in this codrdng that “when you refer to
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somebody’s 1099 or W-2, [Sophien is] using it to describe someone who is an independent
contractor and gets miscellaneous income, not to the document D@R9#196 at 69—70This
belated explanatiois far from convincing and borders on the incredible in light of Sophien’s
prior testimonyand extensive business experience. Still no satisfactory documentation has been
produced to explain the £5.5 million payment. And defendants haexplained thether
missing tax filings

Defendants’ limited productioof loan documents one more example dfeir selective
compliance and affirmative efforts to conceal by meamsisfepresentation. Sophien indicated
that he was unable to obtain some of the loan docurbhentsise Moez Bennacéhad them
and Moez cut off communication with Sophien and Imed aftevdgenamed as a defendant in
this lawsuit.Doc. #199-1 at 12—-14But the Courtinitially ordered defendasito produce all loan
documents before July 8, 2013—months befbamtiff joined Moezas a defendamh October
2013.Docs.#79,#110. Haddefendants responded to the order in a timely manner, nothing
would have barred them from retrieving the required documents. Moreover, in response t
plaintiff’'s default judgment motion against Moez, Soplsrategicallyproduced a promissory
noteexecuted by him foMoez Bennacets benefit Doc. #210-3° In the context of the other
delays and excuses, this strategic production is evidence that Sophien previoaslydsado
this document, buvasskirting thediscoveryorder.

Sophen and Imed Bennaceur also repeatealyeeded the deadlines for document
production At theMay 2014 hearing, one week after the deadline for each defendant to disclose

assetsdefense counsstatedthree separate times that Sophien had no addiéssatdeyond

® Although this note appears at face value to recognize a private loan betweem @opHi¢oez, it was
intended tgpartially satisfy a debt owed to Moez from TriPlanet Partners. Doc.-£220. Accordingly, it was
within the scope of thdiscovery order. Doc. #184 at 12 (incorporating documents enumerated in Dod. 121
10-11).
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the “N/A” in the written disclosurebefore stating*[T]here is also a Tunisian bank account [that
belongs to Sophien]. . . . [T]here was another apartment that was disclosed previoashyito p
thats held in Sophiers namé. Doc. #196at 31-33. Defense counsel again indicated tlwas
provided full disclosure of all of Sophien Bennacswssets,but later in the hearing, after
consulting with Sophien at the Courégplicit direction revealed that Sophien also owned a
BMW and an interest in two companiés. at 33, 70-71. Sophien did not disclose his pending
claims against TriPlanet in the bankruptcy court, or the claims of companiescimlvehhad an
interest—assetsvhich came to lighonly by virtue ofplaintiff’s detective work

Defendants have not taken advantage of the many opportuhéiebave hatb respond
and supplement the record. At the May 2014 hearing, folloplaigtiff’s detailedbral
accountingof missing documents, defense counsel indicated that with such a “spew of numbers
and things,’he preferred to respond f@aintiff’s claims in writingBut the individual
defendarg’ follow-up brief merely refers to defense courseépresentations at the M2§14
hearing, and indicates generally that all of the docunaletged to be missintare either not in
Defendantspossession or do not exist.” Doc #202 at 16.

Nor can it be said that defendants were not on notice that sanctions would result from
their willful violation of the Court’s order. In spite of the Court’s notice thevas considering
imposing sanctions, the individual defendants did not respond to their attorney’s emails in
advance of the September 2014 sanctions hearing, were not in touch with him, and did not
appear at the hearingt the hearing itsél defense counsel did not challengaintiff’s
contention that the enumerated documents had not been produced.

Defendants have made sevdnahl attemps to respond. They submitted a pbetring

brief that, again, does not dispute that documents have not been produced, bagsegtsrthat
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the missing documentgere notin defendantspossessioncustodyor control.Doc. #235.
Although parties cannot be sanctioned for failing to produce documan@rénot in their
“possession, custody, or control,” the Court need not credit zomipliant party’s statement
that he lacks accessrequested documents withaufactbased explanation or suppodi
evidence, particularly wherewould be common sense to presume that he woulddwoess.
Fed. R. Civ. P. 3@&)(1) 37a)@3)(B)(iv), 37(b)(2)(A); see alsd&Shcherbakovskiy90 F.3dat
138-39(noting thatevaluating such clainfsnay involve a finding as t@ party’s]credibility”);
Sigety v. Arams 632 F.2d 969, 975 (2d Cir. 1980). Notably, Sophien and tffed nocredible
explanation for why they lackeitcesgo their ownbank statements and tax filin§3hey assert
that they could not acceascountant Malings’ work papers before they were requested in May
2014, but do not explain why the papers have not been produced since then.

Months later, irOctober andNovember 2014, defense counsel submigéeis
purportedly updating the Court on the ongoing bankruptcy proceedings and “reques#inégt
Court conduct a hearing to determine the reason for [defendants’] delay [in producing
documents] and if Plaintiff has been prejudiced by the delay.” Doc. #271 at 2. But tisedette
not state any “reasownifthe delay” andhey give no explanation for defendants’ inability to
provide a reason at the September 2014 hedding.of the letters also references financial
documents that have “recently shipped from Tunisia,” Doc. #262 at 2, with no explanagion wh

these financial documents had not been produced for this litigation many months ago, when

® The court accords little weight to Sophien’s attached affidavit statementtinditiadeny Plaintiff's
claims that Defendants have not produced . . . requested . . . tax dacanegbank statements. Defendants have
produced all such documertmtthey have. The documeri®aintiff requests either do not exist or are not in
Defendants’ possession, custody or control.” Doc. #2385 1. This statement assetkegal conclusion rather than
precise facts or explanations with regard to specific docurrt@edsVyler v. United State§25 F.2d 156, 160 (2d
Cir. 1983) (indicating that an affidavit “which does not contain sfeefzEtts or is not based on firlsandknowledge
is not entitled to any weight.”"Moreover, Sophien declined to appear at the Court’s sanctions hearingjrigréte
opportunity to testify or face crogxamination regarding his access to the requested documents.
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required. Absena credibleexplanation or evidence excusing their discovery violations
continuing for over a yearwill not creditdefendarg’ assertionshat trey do not have the
documents at issue, and | find that their actions are at least grossly megtigiar more likely
the product of intentional bad faith in an effort to obstruct these proceedings.

The severity and nature of the violations by Sophien and Imed warrant a sanction of
default judgment against them. Plaintiff cahprove his claimand damagewithoutcomplete
evidenceof TriPlanet’s transactiorsnd of financial transactions betweée individual
defendants-evidencehat lies indefendats’ sole possessioithe SNETcourt, for example,
upheld default judgmem@nteredagainst the individual corporate officetisereby piercing the
corporate veilpecause the defendamtghheld evidence that would allothie plaintiffto prove
its alter ego theory of liability, and because that information was in the defenstslatontrol.

624 F.3d at 147.

To support its conclusion, ti&NETcourtreliedon Ins. Corp. of Ireland v. Compagnie
des Bauxites de Guine456 U.S. 6941982), in which the Supreme Court upheld the discovery
sanction of default judgment against an individual and stated that because a court can presume
“the bad faith and untruth of an answer begotten from the suppression or failure to produce the
proof ordered,’it may conclude “that the refusal to produce evidence material to the
administration of due process was but an admission of the want of merit in thechdsézhse.”
Id. at 705(quotingHammond Packing Co. v. Arkans242 U.S. 322, 351 (1909pee also
Daval SteeProds. v. M/V Fakredineé51 F.2d 1357, 1368 (2d Cir. 1991) (finding ttjatad
[thedefendant] not intentionally frustrated the discovery process, an adjudicattbe merits

would have been possible” and thdte' district courjustifiably entered an order taking as
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established the claim whose proper adjudication [the defendant] deliberadelsvored to
frustrate’).

It is readily apparent that the information suppressed by defendants is kesydasthi
Plaintiff's claims un@r Couwnt Il (violation of Connecticut’'s wage statute), Count VIl (breach of
fiduciary duty), Count VIII (conversiongndCount XI (constructive trust) all require proof that
defendart illegally withheldmoney to whiclplaintiff was entittedHe can only prove his wage
statue claim if he proves thatefendarg were*withhold[ing] or divert[ing] any portion of [his]
wages’ which include the non-discretionary equity payments denoted in his employment
agreementConn. Gen. Stat. Ann. § 31-7Izatto Inc. v. Braband856 F. Supp. 2d 354, 371 (D.
Conn. 2012)He carprove that defendasitasTriPlanetpartners, breached their fiduciary duty
to him as an equity stakeholder if he shows that they misappropreyetens to which he was
entitled.SeeConn. Gen. Stat. § 34-338(a) (“The only fiduciary duties a partner owes to the
partnership and the other partners are the duty of loyalty and the duty of careWillidins v.
Bartlett, 189 Conn. 471, 482—-83 & n.8, 457 A.2d 290 (198Kewise, his common law claims
for constructive trust and conversion both rely on his ability to piftatelefendard took or
withheld property to which they were not entitl&beCadle Co. v. Mangar816 B.R. 11, 18 (D.
Conn. 2004)aff'd sub nom. In re Flanaga®03 F.3d 171 (2d Cir. 200Mpeming v. Nationwide
Mut. Ins. Co, 279 Conn. 745, 770-71, 905 A.2d 623 (20@&intiff cannot proveheseclaims
without evidence regardinkis allegation that Sophien and Imed illegally withhedgiity
paymentof TriPlanet’s profits Without evidence of TriPlanet’s liabilitigacluding payroll,
administrative, and overhead expenses, he cannot asdeilamet’s profitsand the amount to
which he would be entitled under his employment agreement in order to determine whether

defendants improperly withheld any money.
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Similarly, plaintiff cannot prove that Sophien almled committedstatutory or common
law fraud (Couns IV and VI) without demonstrating discrepancy between what he was
actuallypaid and what Sophien and Imed promised hiniieh, again, depends on proof of
TriPlanets profits. Plaintiff's securities fraudlaim requires proof thatefendarg used “any
manipulative or deceptive devicelhen offeringplaintiff equityin the companyand
accompanying equitglistributions during employment negotiatioSgeSecurities Exchange
Act of 1934, § 10(b)dodified atl5 U.S.C. § 78j(b))ECA, Local 134 IBEW Joint Pension Trust
of Chicago v. JP Morgan Chase ¢Cb53 F.3d 187, 197 (2d Cir. 2009); 17 C.F.R. § 240.10b-5
(Rule 10b-5). His common law frawthim require proofthatdefendard falsely represented a
statement of faet-the equity payment to which he was entiti®deSturm v. Harb Dev., LLC
298 Conn. 124, 142, 2 A.3d 859 (2010nce again, absent evidence of TriPlanet’s actual
profits, plaintiff cannot verify whethedefendarg in fact made false statements.

Defendants’ violations hawasopreventeglaintiff from proving hisactual damageslis
complaintseeks compensatory damages as well as daaneages under Connecticut’'s wage
statute, Conn. Gen. Stat. § 31-Tibc. #110at 33 However,a large portion of these claims are
based on the overdue equity paymdmlains he is owedwhich, againcan be calculatednly
with evidence offriPlanet’s actualinancial conditionSee Cine ForgSecond St. Theatre Corp.
602 F.2d at 1065.

Lesser sanctions are unlikelyredress the harm to plaintiff or bkave any effect here.
The Court’s multiple attempts #ncourage discovegompliance through lesser mearssuing
very specific instructions, extending deadlines, and warning about the possilsktyations—
have been to no avatbee Guggenheim CapitalLC, 722 F.3cat 451 Minotti, 895 F.2cat 103.

Any belatedproduction that Sophien and Imed have turned over is overshadowieeifdgng
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pattern of obstruction; to the extent they did produce additional responsive documerds] they
so only after regiving numerous warnings, and affgaintiff uncovered and investigated
references to missing documents within existing document production in this procaediimg
TriPlanet’s concurrent bankruptcy proceediige SNET624 F.3cat 147-49. It is unlikely that
anything less than defagltdgment will persuade Sophien and Imed to comply with court orders
because they continue to insist, withorgdiblesupport, that they lack access to the enumerated
missing document$See Razmilovj&Z38 F.3chat 27.

The bankruptcy stay does rmoecludeplaintiff from seeking sanctions agairtbe
individual defendantdor discovery violationsevenviolations relevant talaims that are stayed.
| am entitled to “continue to . . . consider whetherdieé&ndant[s]”” may be sanctioned as a
result of their failuré’ to comply with a prior discovery order™ as long as the sanction does not
have the effect of “securing assets protected by the stay or harassing” theldebtBtoom
875 F.2d 224, 226 (9th Cir. 1989) (quotingvid v. Hooker, Ltd.560 F.2d 412, 418 (9th Cir.
1977) (providing extensive analysis of discovery sanctions in the context of a banktap}iy s
Serio v. Black, Davis & Shue Agency, Jri&06 WL 176983, at *1 (S.D.N.Y. 2006)
(acknowledging the ongoing authority of the court, in the midst of a bankruptcy stay, de deci
contempt motions designed to “to punish the debtor for contumacious conduct against the dignity
of either the state or federal catifinternal quotations marks amttation omitted); see also In
re Long 318 F. App’x 891, 894 (Fed. Cir. 2008) (noting that court may enter sanction of
contempt while bankruptcy stay is pending, but may not “further impose discovery
requirements” or enforce a money judgment against deltag;Berg 230 F.3d 1165 (9th Cir.

2000) (concluding that court may award attorney’s fees as a sanction for Rulead®wiml
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spite of bankruptcy stayflpern v. Lieh 11 F.3d 689 (7th Cir. 1993) (finding Rule 11 sanctions
exempt from bankruptcy stay).

Default Judgment

Based on Sophien and Imed Bennaceur’s repeated violations of disclosure and discovery
orders, lwill enter default judgment against them onaalequately pleaded clainfsed. R. Civ.

P. 37(b§2)(A)(vi); see also Fed. Mar. Comm’n v. S. Carolina State Ports Ab®. U.S. 743,

758 (2002) (noting in dicta that “a party failing to obey discovery orders . . . is stdbgect

variety of sanctions, including the entry of default judgmemtlift v. Crown Publishers, Inc.

906 F.2d 862, 865 (2d Cir. 1990) (“[T]he decision to impose [default judgment as a discovery
sanction] is committed to the sound discretion of the district court). . . .

A default judgment entered as a sanction for discovery violations “orplegitted
allegations in a complaint establishes a defendant’s liabifstgtinsky v. Xcelera Inci41 F.3d
365, 368 (2d Cir. 2014) (quotingans World Airlines, Inc. v. Hughe449 F.2d 51, 69 (2d Cir.
1971),rev’d on other grounds409 U.S. 363 (1973)Bambu Sales, Inc. v. Ozak Trading |r&8
F.3d 849, 854 (2d Cir. 19988ama@. | apply the same standard to assess the propriety of default
judgment as | would apply to a motion to dismiss; in other wonasist accept as true all factual
matter alleged in the complaint and draw all reasonable inferences int#f{fddavor. See
Steginsky741 F.3d at 368lohnson v. Priceline.com, In@11 F.3d 271, 275 (2d Cir. 2013)
Montblanc-Simplo GmbH v. Colibri Cor®692 F. Supp. 2d 245, 253 (E.D.N.Y. 201Q)Y e
principle tha} a partys default is . . . deemed aamission of the plaintifé wellpleaded
allegations of fact pertaining to liability. . . . applies regardless of whegfi@ultlis entered as a
discovery sanction or for failure to defen@riternal citatiols omitted)) see alsd.OA Wright,

Miller & Kane,Federal Practice and Procedure: Civil 312688 (1998) (“Even after default,
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however, it remains for the court to consider whether the unchallenged facttut®masti
legitimate cause of action, since a party in default does not admit mere comatdsaw.”).
But, in thecontext of adiscovery sanctiarthe Court will only enter default judgmeift* a
complaint . . . contain[s] sufficiefactual matter, accepted as true, to state a claim to relief that
is plausible on its face.TechnoMarine SA v. Giftports, In@58 F.3d 493, 505 (2d Cir. 2014)
(quotingAshcroft v. Igbal556 U.S. 662, 678 (2009pee alsdMontblanc-Simplo GmbH592 F.
Supp. 2d at 25Z{ting casep
A court assessing default judgmemayalso“find[ ] an allegation not to be ‘all
pleaded’ in additionalcircumstancedncludingwhere allegation&are contrary to facts of
which the court will take judicial notice, or which are not susceptible of gmptdgitimate
evidence, or which are contrary to uncontroverted material in the file of thé Teses World
Airlines, Inc, 449 F.2d at 63rftemal quotation marks aratation omitted)
“[O]nly indisputable facts~—facts which could not possibly be rebutted if the
non-defaulting party were permitted a tramay be judicially “noticed” to rebut
factual material otherwise admitted by a default.. .Matter introduced by [a
defaulting party] to disprove or mitigate damages which tergsto contradict
the allegations of the complaint has no legal effastto liability] . . . unless it
could not conceivably have been refuted and disproved bynfithedefaulting
party] had there been a trial and thus is “indisputable.”
Ibid; cf. Silge v. Merz510 F.3d 157, 161-62 (2d Cir. 2007) (limiting damamgeardto amount
claimed in the complaint where defaulting party never appeared and did not hegehahy
change to the claimed damages).
Under this standardlfind that allbut oneof plaintiff's live claims against the individual
defendants arevell pleadedandthatboth individual defendantsre liableunder Countdl, I,

IV, VI, VII, andVIll of the amended complainD¢c.#110). Count Xlis improperly pleaded as

a cause of action where, in fact, it is a remedy, and | decline to grant defguatejidas to that
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count.Defendants have not challenged the sufficiency of the pleadings even aftangeceiv
notice that the Court was considering entering default judgment.

Count Il (Violations of Connecticut Wage Statute, Conn. Gen. Stat. § 31-71a et seq.)

Plaintiff’ s claim under Count lis that Sophien and Imed improperly withheld a 2010
equity payment in violation of Connecticut’'s wage statute, Conn. Gen. Stat. § 3-34q,

To make out g@rima faciecase under Conn. Ge#tat. § 3172, the plaintiffmust

demonstrate that (1) the defendant is an employer; (2) the amount sought to be

recovered qualifies as a wageder8 31-71a(3); and (3) the employee is entitled

to monies that were withheld wrongfully by the defendant employer.

Henwood v. Unisource Worldwide, In2006 WL 2799589, at *18 (D. Conn. 2008ifd, 282

F. App’x 26 (2d Cir. 2008). Even where a plaintiff's employer is a corporation, an individual
may be liable if héis the ultimate responsible authority to set the hours of employment and to
pay wages and is the specific cause of the wage violaButlér v. Hartford Technical Inst.,

Inc., 243 Conn. 454, 458-64, 704 A.2d 222 (1997).

Under the terms of plaintiff's employment agreement, as set out in the complaint
plaintiff was entitled to receive a portion of TriPlanet’s annual preférs “equity
distribution”—once he satisfied a series of enumerated performance goals. For the sededns
by Judge Underhill in his PJR decision, | agree that “the unpaid equity distributionguteresti
form of bonus for which both the payment and the amount are nondiscretionary under the terms
of the Employment Agreement. Accordingly, those amounts . . . qualify as ‘wages’‘thader
statute.”SeeDoc. #78 at 10 (citind>atto Inc, 856 F. Supp. 2dt 371, Assn Res., Inc. v. Wall
298 Conn. 145, 176, 2. A.3d 873 (201®gintiff adequately pleadedahSophien and Imed
wereeach amajority owner and a managefr TriPlanet Who acted with full management

authority over the affairs of TriPlangtand each was als@‘person authorized by TriPlanet to

pay wages to TriPlanet's employees, including Roberts .establishing the indidual
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defendants’ authority to set and pay wadmsc. #110at 1718 He also allegethat “[d]espite
Roberts’ demand to be paid the full amount of his 15% Annual Equity Payout for 2010 . . .
Sophien Bennaceur and Imed Bennaceur refused to pay Roberts . . . ,” indicating that the
Bennaceurs caused the violation at istdieat 15

Because efendants do not challenge, and the record does not contradict, plaintiff's
allegation that he satisfied the terms of his contract in 2011, and was entitled to yan equit
payment for that year, | conclude that plaintiff was entitled to the &%y distribution allotted
for that year and thdtis claimregarding2011 wages is well pleadeBlee idat 11.

Likewise, | find thatplaintiff adequately allegethat he satisfied his 2010 obligations
under the Agreementspecifically that TriPlanet achieved an “annual run rate revenue of £20
million . . .as of December 2018*and thafplaintiff is therefore entitled ta 15% equity
distributionfor that yearld. at 8 Theclaim is sustained by plaintiff's allegation that he
“performed—and even exceededhll of his contractual obligations as set forth in the
Employment AgreementDoc. #110 at 16. If the parties intended to extrapolate the annual run
rate revenuedsed on the revenue earned during the average work day in the month of December
2010—a plausible interpretation of the Agreement phrase “annual run rate revenue . . . as of
December 2016*the allegation that plaintiff met “and even exceeded” the run catkeignot
contradicted by the record evidence and is sufficient to support his claim torranpagl
wageslbid; seeDoc. #25%t 1-2 (citing Doc. #80 at 59-66). Accordingly, | grant default
judgment as to plaintiff's claim that defendants violated the Connecticut WaiggeS{Conn.

Gen. Stat. § 31-71et seq).
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Count IV (Fraud) and Countl (Securities Fraud)
Plaintiff has pleaded sufficient allegations to permit default judgment on his claims o
securitiedraudandcommon law fraud (Count¥ and V).
The essential elements of an action in common law fraudre that: (1) a false
representation was mads a statement of fact; (2) it was untrue and known to be
untrue by the party making it; (3) it was made to induce the other party to act
upon it; and (4) the other party did so act upon that false representation to his
injury.
Simms v. SeamaB08 Conn. 523, 548, 69 A.3d 880 (2013) (internal quotation marks and
citation omitted) The Second Circuit has held that a claim for Rule 168bebirities frauds held
to the same standard but with the additional requirement that a false repi@sentamission
be made “in connection with the purchase or sale of securi8&€Y. DiBella 587 F.3d 553,
563 (2d Cir. 2009)see alsd 7 C.F.R. 8§ 240.10b-5. Rule 10bé&bregulatiorpromulgated under
8 10(b) of the Securities Exchange Act of 1934, prohibits fraud “in connection with aisscurit
transaction” Mills v. Polar Molecular Corp.12 F.3d 1170, 1175 (2d Cir. 1993) (emphasis
added. This may include “[eJmployment contracts promising shdaéthe employer company]
as compensatidrior specific work, and not automatically provided to employdsd; Datto
Inc., 856 F. Supp. 2dt 383;see also Dubin v. E.F. Hutton Grp. In695 F. Supp. 138, 142-147
(S.D.N.Y. 1988) (providing an extensive analysis of equity compensation plans that may
constitutesecurities regulated by 8§ 10(b) and Rule 1Ddfbfact, even where the specific work
was not performed, the agreeminstill subject to regulation unddre Securities Actyoder v.
Orthomolecular Nutrition Inst., Inc751 F.2d 555, 559 (2d Cir. 1985).
A plaintiff allegingeither statutory or common lafraud must also comply with Rule

9(b) of the Federal Rules of @livrocedure, which requires that plaintiff state the circumstances

constituting fraud “with particularity.” Fed. R. Civ. P. 9(hyndy v. Catholic Health Sys. of
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Long Island Inc.711 F.3d 106, 119 (2d Cir. 2013yez Equity Investors, L.P. v. Toronto-
Dominion Bank250 F.3d 87, 95 (2d Cir. 2001). Accordingly, the complaint rtajscify the
statements [plaintiff] claims were false or misleading, give particularsths tespect in which
plaintiff contends the statements were fraudulent, state whenlsré the statements were
made, and identify those responsible for the statemdniady, 711 F.3d at 11@nternal
guotations marks and citation omittegg¢e alsdSuez Equity Investors, L,R50 F.3d at 95
(citation omitted). Though plaintiff may generally plead the requisite fraudulent intent, he must
allege facts that give rise to astfong inferenceof fraudulent intent,” whichmay include “either
(@) ... facts ... show[ing] that defendants had both motive and opportunity to commit fraud, or
(b) ... facts. .. constitut[ing] strong circumstantial evidence of conscious misbebravior
recklessnessSuez Equity Investors,R., 250 F.3dat 99-100.

To support his common lafraudclaim, plaintiff alleges thaat several meetings shortly
afterhemet Sophien on vacation in Florida, Sophien falsely prompdenhtiff that plaintiff
would receive a 15% ownership interest and other residual benefits upon joining TyifPlaine
plaintiff would be entitled to arquivalent annual equity payment based on his ownership
interest, and that his ownership interest and payout could increase by ten p@teerttf met
additional performance goals the following ydaoc.#110at 6 19.Plaintiff stateghathe later
learned that Sophien exaggeraktesiown professional experience, and that Sopmiage these
promises regarding plaintiff's compensation “knowing them to be fafs#] having no intention
of honoring” themld. at 19.Plaintiff furtheralleges thatvhile he was working at TriPlanet, both
Sophien and Imed continuedfdselymaintain the same promises regarding plaintiff's
ownership interest and anticipated equity payments to inglao#iff to continue working at

TriPlanet,although neither intended to pay him the promised equity payments and both knew
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thatplaintiff's ownership interest had not been formaliZedat 26-22. The complaint refers to
several dinner meetings in 2011 where the brothers both assured plaantfé had met the
requisiteperformance goals and was entitled to the accompaiygings paymentdt also states
that although Sophien and Imed stated that the company had documents on file formalizing
plaintiff’'s ownership interest, they declined to give plaintiff a copy, anchipis own
investigation revealed documetitiat “made clear that [plaintiff's] equity ownership interest had
never been formalizedld. at 12. Plaintiff further alleges thatlying on the brothers’ promises,
heremained at TriPlanet,thbugh the company “never paid [him] the 2010 and 2011 Annual
Equity Payouts, and . . . has failed to recognize or acknowledge [plaintiff's] 25%s eq
ownership interest in the Companid: at 22. With these allegations, plaintiff has adequately
stated a clainfor common law fraud.

For many of the same reasons, plaintiff has also adequately stated a claimrfbesecu
fraud. The equity ownership interest in the company that plaintiff was promised ctassatu
security within the definition of Rule 10b-5 because Sophien’s promises of a 15% equity
ownership interest in the company were specific to plaintiff and contingent up@awisgd his
prior job and beginning work with Trignet,see Mills 12 F.3d at 1173)ubin, 695 F. Supp. at
142-47, and the additional increased equity ownership interest was promised to plaintiff in
exchange for plaintiff's satisfaction of specific performance goals. Aaugly, Count Vlis also
adequately pleaded to support default judgment.

Count VII: Breach of Fiduciarfputies

Plaintiff's claim against both individual defendants for breach of fiduciary @@dunt
VIl) is likewise adequately pleaded. To plead a breaictiduciary duty under Connecticut law,

the complaint must allegée following:
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1. That a fiduciary relationship existed which gave rise to (a) a duty of loyalty on
the part of the defendant to the plaintiff, (b) an obligation on the part of the
defendant to act in the best interests of the plaintiff, and (c) an obligation on the
partof the defendant to act in good faith in any matter relating to the plaintiff;

2. That the defendant advanced his or her own interests to the detriment of the

plaintiff;

3. That the plaintiff sustained damages; [and]

4. That the damages were piroately caused by the fiduciary’breach of his or

her fiduciary duty.

Thomas B. Merritt, 16 Conn. Prac., Elements of an Action 8§ 8derferal partner of a
corporation “occupie[s] a fiduciary position with respect to the [other parfvénsjn he owel[s]
‘the duty of rendering true accounts and full information about everything whichsaffec
partnership.””SeeWilliams 189 Conn. at 482 n(8itation omitted)see alsaConn. Gen. Stat. §
34-338(a) (noting that partners owe a duty of loyalty and care to jdimers).

The Uniform Partnership Act, which has been adopted and codified in Connecticut,
defines a partnership as “the association of two or more persons to carry covasecea
business for profit . . . , whether or not the persons intend to form a partnership.” Conn. Gen.
Stat. 8 34-31@). “In determining whether a partnership is formed . . . [a] person who reeeives
share of the profits of a business is presumed to be a partner in the businekk §34:314(c).
A complaint adequately stattee eistence of a partnership if its “allegations contain the
essential terms of the partnership agreemamt|uding “how the partnership was to divide its
income and what specific labor each partner was to contrilftderio v. Foring 2007 WL
1600032, at *2 (Conn. Super. Ct. 2007).

Plaintiff alleges thaBophien BennacewvasTriPlanets Chief Executive Officetand
that both Sophien and Imed weradjority ownefs] and . . managefis] who acted with full

management authoyibver the affairef TriPlanet’” Doc. #110 at 25-26. Sophien was the Chief

Executive Officer and a manager, while Imed was Chief Technology Officanandgerld. at
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4. The complainstateghat plaintiffagreed that he would occupyposition “referred to as
‘Engagement Partner,’ responsible for providing business and information techonotmyyting
and related services to TriPlanet’s clientd."at 7-8. Theterms of the Employment Agreement,
as alleged in the complaimiearly statglaintiff’'s entitlement to profit sharingd. at 7~9. With
these allegationgplaintiff adequately pleaded the existence of a partner8bgardingly, the
majority owners Sophien and Imed had a fiduciary duty with respect to pldimily, the
comphint states that Imed breached his duties to plaintiff “by denying [plaintif23%s equity
ownership” interest in the comparigl. at 26/

Accordingly, plaintiff's factual allegations within thi€ount are sufficient to show that
the individual defendantsis managing partnetsad a fiduciary relationship with respect to
plaintiff. He alleges that they had full management authority over the company—a power
plaintiff was not granted, though they werktalshare the company’s profits, making plaintiff a
limited partneiin the companyAccordingly, they owed plaintiff a fiduciary obligation to apprise
him of his own partnership status and of the financial health of the confpegWilliams 189
Conn.at482 n.8. And although the allegation that Imed “denied [plaintiff's] . . . equity
ownership” is a bit vague, the allegatidhat“Sophien . . . and Imed Bennaceur represented . . .
that papers evidencing [plaintiff's] equity ownership interest werel®@mfTriPlanet's New

York Office,” but declined to give plaintiff a copy, and that the individual defendarits bot

" One might read plaintiffsllegation that he “had not been formally granted an equity ownershigsnier
TriPlanet,”Doc. #110at 21, to contradict this claim that plaintiff was a partner of Sophiemnaed. But this is not
fatal to either claim. First, any alleged failure to “formally” make plaintifaemer is not fatal to plaintiff's claim
that he was a partner nonetheless, and therefore the allegations are atly mxtiusive See, e.gKafafian v.

Young 2011 WL 4006707, at *3 (D. Conn. 20)(1ftven a de fact@ontrolling partner may defraud a business and
his partners.”)aff'd, 477 F. App’x 762 (2d Cir. 2012Brennan v. Brennan Assoc2012 WL 6786241, at *18
(Conn. Super. Ct. 2012) (acknowledging that a “de facto member o&ittreepship” owes a fiduciaguty of

loyalty). In addition, the Federal Rules entitle a plaintiff to plead alternative allegatithia distinct claims,
regardless of their consistency. Fed. R. Civ. P. 8(d)(2)A@)a Cas. & Sur. Co. v. Aniero Concrete Qac., 404
F.3d 566, 585 (2d Cir. 20D%oer curian).
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“refused to pay [plaintiff] and refused to recognize or acknowledge his 25% eangrship
interest” are sufficient to state a claihat the duty was breachddoc.#110 at 12, 15, 26.

Finally, although plaintiff's allegetharm from theexpense and difficulty of engiag in
this litigationmay alone bénsufficient to support his clainseeRavenswood Const., LLC v. F.L.
Merritt, Inc., 2004 WL 2397568, at *4 (Conn. Super. Ct. 2004¢,complaint adequately plesad
an injury in stating that the deprivation of plaintiff's ownership interest fudbprived him of
annual equity payments. Accordingliiig claimis adequately pleadgdlong with plaintiff's
fraud claims and will support default judgment.

Count VIl (Conversion)

| further find thatplaintiff's claim of conversior-a “common law tort of great
antiquity’—against the individual defendants is well plead&stKopper! v. Bain 23 F. Supp.
3d 97, 101 (D. Conn. 2014). Under Connecticut law, a person commits the tort of conversion
when “without authorization, [he] assumes and exercises ownership over propertyrgeiong
another,” either “permanently or for an indefinite time,” “to the exclusiath@®bwner’s rights,”
and causing the owner harPeming 279 Conn. at 77(itations omitted)To supporthis
claim, plaintiff setsforth the same allegations, including that the individual defentanes
“refused to pay [plaintiff] anghave]refused to recognize or acknowledge his 25% equity
ownership inteest,” and therebgtateghat the individual defendants, without authorization,
“[took], exercised dominion and control over, interfered with, retained and converted to thei
own use and benefiplaintiff's equity ownership interest in TriPlanétp the exclusion of
[plaintiff's] rights and to [his] detrimeritDoc. #110 at 15, 27He incorporates his allegati®n

thatSophien and Imed had exclusive control over the company’s finances, and that glaintiff’
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damages includehte value of his 25% ownership TriPlanet.”ld. at 26. | conclude that this
claim for conversions adequately stated.

Count XI (Constructive Trust)

Count Xl of plaintiff's complaint pleads a claim of “Constructive Trust” agdnash
individual defendants. But “there is no separate cause of action under Connecticut law f
constructive trust.Cendant Corp. v. Sheltpd74 F. Supp. 2d 377, 383 (D. Conn. 20@ég
also Macomber v. Travelers Prop. & Cas. Coi261 Conn. 620, 623 n.3, 804 A.2d 180 (2002).
Rather it is a remedy the Court may consider if liability is establiskmthdant Corp.474 F.
Supp. 2d at 383ylacombey 261 Conn. at 623 n.3. Accordingly | will not grant default judgment
as to Count XI.

Damages for Default

Based on my finding of liability on Count plaintiff is entitled to a 15% equity staké
TriPlanet’'s 2010 profitand a25%stakeof 2011 profits. Thereford,award damages
compensating him fat5%of 2010 profits, 25% of 2011 profits, and a portion of unpaid salary
from 2012 Plaintiff has waived other claims for monetary dama§egDocs. #220 at 36, #239
at 85-86.

As the Second Circuit has stated,

[w]hile a party’'s default is deemed to constitute a concession of all wellgalead

allegations of liability, it is not considered an admission of damagesThere

must be an evidentiary basis for the damages sought by plaintiff, and a district

court may determine there is sufficient evidence. upon a review of detailed

affidavits and documentaevidence.

Cement & Concrete Workers Dist. Council Welfare Funidetro Found. Contractors Inc699

F.3d 230, 234 (2d Cir. 2012) (internal quotation marks and citations omgesdgisd-ed.R.
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Civ. P. 55(b)(2) (preserving district cowgtliscretion to hold an evidentiary hearing in the case
of one partys defaul}.
To assess the proper measure of damages for a violation of the Connecticut aiage St
under circumstances wherdhe employer’s records are inaccurate or inadedquatrts apply
a burden shifting test whereby an employee satisfies his burden “if he psosuiicient
evidence to show'what he is owed*“as a matter of just and reasonable inference. The burden
then shifts to the employer to come forward with evidence of the precise afrtbanthe
employee is owed br with evidence to negative the reasonableness of the inference to be drawn
from the employee’s evidence. If the employer fails to produce such evidence, thaapu
then award damages to the employeenékieugh the result be only approximéte.
Schoonmaker v. Lawrence Brunoli, In265 Conn. 210, 239-40, 828 A.2d 64 (2003) (quoting
Anderson v. Mt. Clemens Pottery C828 U.S. 680, 687—88 (19468)perceded by statute on
other grounds
Connecticut lawdoes not require a party claiming damages to prove them with
exactitude or precision. Indeed, a party seeking damages must only “afford a basis
for a reasonable estimate by the trier, court or, jof the amount of that [parts]
loss. From the very nature of the situation, the amount of loss cannot be proved
with exactitude and all that can be required is that the evidemte,such

certainty as theature of the particular case may permit, lay a foundation which
will enable the trier to make a fair anehsonable estimate.”

Id. at 241 €mphasis in originalicitation omitted).

On August 15, 2014, the Court scheduled a hearing for which it ordered the parties to
addresghe question of “whether an appropriate sanction should be default judgment for plaintiff
against the individual defendants in the amount of $8,858,949"—the amount of the PJR. Doc.
#228.At thathearing on September 4, 2014, plaintiff responded by lowering his damages
estimate t¢$8,136,222.60, which he arrived at by uding same datan TriPlanet’s overhead

costs that heéadpresented at the PJR hearalgng with new direesource data on TriPlanet’s
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revenue that he received after the PJR healogh@are Pl.'s Exhs. 17, 2iwith Doc. #220 at 7—
8, 36. Defense counsel was unable to respond in any substance at that Aetaritite hearing,
defendants filed a brieflenying liability, but did not addregke calculation oflamagesSee
Doc. #235. A short time later, defendants filed anoliiexf stating that plaintiff sdamages
calculation was erroneouand presenting an alternative calculation of 2011 revenue, but they
continuedo rely exclusively onthe Raich report, which | have already discounted for the
reasons stated abov@eeDoc. #240 at 4see alsdoc. #257 at 4. Months later, in December
2014, defendantsubmittedthe affidavit of a new accountant, Ira Spiegel of EisnerAmper LLP,
who wasretained by TriPlanet Partnerstite ongoing bankruptcy coystoceedingandwho
disputes plaintiffsdamages calculatiosee generallfpoc. #273-1But defendants filedhis
affidavit to inform thisCourt about the progress of the bankruptcy court proceedings, and not as
evidencgyoing tothe merits of plaintiff's motion for sanctionSeeDoc. #275 at 1. Accordingly,
| see no need taddressSpiegel’sclaims on the meritsand | have no basis to conclude that his
calculations are correét

Defendantsassert that “at an evidentiary hearing, [they] would show that Plaintiff's $8.1
million damage claim must be rejected.” Doc. #240; aeé alsdoc. #271 at 2 (requesting a
hearing on sanctiongBut in view of defendantsflagrant and willful failure to produce
documents that bear on damages, | see no reason to believe that an evidentiarywbahting
illuminate any remaining questioabout plaintiff's losses that have otherwise been established

adequatelyn the basis of evidence adduced by plaintiff.

8| would give little evidentiary weight to this submission becaug@) #ppears to challenge the individual
defendants’ liability for 15% and 25% equity payments, which has alre@ydstablished by virtue of their
default, and?2) its analysigelies on documents that are the subject of defendants’ discovery vial&t#st at 1-
2, 5-6. | will not allow defendants to benefit at this stage of proceedingstfreimprior violationsSee SHT, 624
F.3d at 149.
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The evidence underlying Judge Underhill's PJR calculation, supplemented by the
additional revenue data obtained by plaintiff subsequently, supports a “just ancbéason
inference”supportingplaintiff's damages calculatioof $8,136,222.60, and defendants have
failed to rebut that inference with competent evideisseSchoonmaker265 Connat 239.

CONCLUSION

Defendants’ motion to dismiss for lack of jurisdiction (Doc. #265) is DENHBBIntiff's
renewed motion for sanctionBdc. #199) is GRANTED as it applies to Sophien and Imed
Bennaceur, anBENIED as it applies to TriPlanet, but without prejudice to renewal in the event
that the bankruptcy stay is lifted. Both plaintiff's and defendants’ motions to adjRtitbe
26(f) scheduling order (Docs. #224, #220) are DENIED as moot. Defendants’ motion to seal
(Doc. #258) is GRANTED. Plaintiff’'s motion for a protective order (Doc. #212) is [EBN
without prejudice taenewalin the event that the bankruptcy stay is lifeedto defendant
TriPlanet. Plaintiff's motion to precludend strike defendant’s letter (Doc. #274) is DENIED.

IT IS ADJUDGED AND ORDERED THATdefault judgment shall enter in favor of
plaintiff and against both Sophien and Imed Bennaceur as to Counts Il (violation of the
Connecticut Wage Statutd) (Fraud), VI (Violation of 8 10(b) of the Securities Exchange Act
of 1934 and Rule 106}, VII (Breach of Fiduciary Dutiespnd VIII (Conversion). Count XI
(Constructive Trust) is converted into a requestdtief. Plaintiff is awardedlefault damages in
the amount of $8,136,222.60.

It is so ordered.

Dated at Bridgeport, Connecticut tligst day oMarch2015.

[s/ Jeffrey Alker Meyer

Jeffrey Alker Meyer
UnitedStates District Judge
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