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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

CAREY J. HALKIOTIS,
Plaintiff,

2 No. 3:12-cv-01507 (MPS)

WMC MORTGAGE CORP., et al.,
Defendants.

MEMORANDUM OF DECISION

Pro sePlaintiff Carey J. Halkiotis assertsaaghs against Defendant Saxon Mortgage
Services, Inc. (“Saxon”), arising oof the parties’ mortgage agreemeérithe Amended
Complaint (ECF No. 86) sets forth the followingiohs: (1) breach of contract, (2) breach of the
implied covenant of good faith and fair dealifgj, violation of the Connecticut Unfair Trade
Practices Act (“CUTPA”), (4) violation of theonnecticut Creditors’ Collection Practices Act
(“CCPA"), (5) violation of the Federal Dektollection Practices Act (“FDCPA”), and (6)
trespass. The core of Halkiotis’s lawsuithat Saxon misapplied his monthly payments during
the time it serviced his loan, which forced Hrincur extra fees, damaged his credit rating, and
caused him emotional distress. He also cldhmas Saxon is responsible for damage done by a
company that Saxon hired to secure the property when it mistakenly believed Halkiotis had
abandoned the property. Saxon has moved for sugnjudgment on all counts, arguing that it
was entitled to hold in suspensereject Halkiotis’s payments because they were insufficient
and that it cannot be held liable for the propeldmage because the company it hired was an

independent contractor andteanatively, no trespass occurred. (ECF No. 95.) Because a

! Halkiotis’s amended complaint also asserts clainasnat) WMC Mortgage Corp., Ocwen Loan Servicing, LLC,
and Deutsche Bank National Trust Co. On March 12, 2015, this Court granted summargrjuih favor of
Defendants Ocwen and Deutsche Bank on all counts. (ECF No. 128.) WMC has not appeared in this case.
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genuine dispute of material faexists as to a limited contenticoncerning a single payment, |
DENY summary judgment as tanainor portion of the breach agbntract claim (Count One).
Because there is a genuine dispute as to wh8tpeon reasonably determined that Halkiotis had
abandoned his property, | DENY summary judgnanto the trespass claim (Count Six). |
GRANT summary judgment as to all remaining claims (most of Count One and Counts Two
through Five).
l. Background

Unless indicated otherwise, the following faeare undisputed according to the parties’
Local Rule 56(a) statemertts.

A. Original Mortgage Agreement and Forced Placed Insurance Policy

In connection with his purchase of a prdagen Washington, Connecticut, Halkiotis
signed an adjustable intereate note with WMC Mortgage @ooration (“WMC”) in exchange
for a loan with a principal balance $898,060.00, secured by a mortgage, on September 9,
2005. (Def.’s SOF, ECF No. 96,  1.) Chasendd-inance (“Chase”) was responsible for
servicing the loan, but on May 31, 2007, Chaaedferred its servicing rights to Saxomd. @t
11.) Saxon held the servicing rights tollkiatis’s loan until November 16, 2009, when it

transferred the servicing rights to Oaweoan Servicing, LLC (“Ocwen”). 1d. at § 56.)

2 Despite multiple instructions that he adhere to Local Rule 56(a), Halkiotis has failed to comply with his obligations
under that rule. Halkiotis’s Local Rule 56 Statement ca¢snclude a “Disputed Issues of Material Fact” section
that lists each issue of material fact as to which he cdstidrere is a genuine issue to be tried. His submissions
also fail to adhere to the “specific citation” obligatior_mcal Rule 56(a)(3): “The ‘specific citation’ obligation of

this Local Rule requires counsel g separties to cite to specific paragraphs when citing affidavits or responses
to discovery requests and to cite to specific pages when citing to deposition or other transcripts or toslocument
longer than a single page in length.” Local Rule 56(a@@)owers this Court to sanction Halkiotis for failure to
comply with these instructions. Given Halkiotigi® sestatus, however, this Court will consider Halkiotis’s
arguments in opposition to Saxon’s motion to the extent that Halkiotis provides admissible evidence raising a
genuine issue of material fackee Wilks v. Elizabeth Arden, In607 F. Supp. 2d 179, 185-86 (D. Conn. 2007)
(considering gro seplaintiff’s opposition to defendant’s summary judgment motion despite the plaintiff's failure to
comply with Local Rule 56(a)).



Several provisions of the Mortgage Agreement are pertinent Heirst, if Halkiotis
submitted an insufficient amount in a monthly payment, Saxon could reject the payment or hold
it in suspense. (Def.’'s MSJ, Ex. 1-B (“Mgdage Agreement”) 8 1.) Second, Halkiotis was
responsible for paying, in addition to amouiatsprincipal and interest, monthly “Escrow
Funds” for payments relating to, among other g£gstoperty taxes and insurance premiunhg. (
at 8 3.) Third, Halkiotis was responsible foaintaining insurance protecting the property
against damage.d at 8 5.) If Halkiotis failed to matain such insurance coverage, Saxon
could purchase the insurance of its choice amdgenHalkiotis for the cost of the “forced
placed” policy. [d.) Finally, if Halkiotis failed to adher® his obligations under the Mortgage
Agreement or abandoned the property, Saxon dauklreasonable ang@opriate actions to
protect its interest in theroperty, including making repaiesxd changing the locksld( at § 9.)

Upon receiving the servicing rights to Halligs mortgage, Saxon incorrectly deemed
Halkiotis to be in default. (Def.’s O 12—-14; Pl.’'s SOF, EONo. 118, 11 12-14.) On
August 20, 2007, after receiving information demaatsig that Halkiotis was not in default,
Saxon corrected Halkiotis’s accowstatus and waived “any feassessed to his account.”
(Def.’s SOF 1 14.) Saxon alsans@ “correction [letterfo the national bureaus advising them to
remove any derogatory credit reporting informatiord. &t  15;seeDef.’s MSJ Ex. 1-G%

As noted, the Mortgage Agreement requitteat Halkiotis’s poperty be covered by
hazard insurance.SéeMortgage Agreement § 5.) Saxon sent Halkiotis a letter, dated
September 20, 2007, requesting that HalkiotisuithelSaxon’s “Mortgage-Payee Clause” on his

insurance policy. (Def.'s MSIXE1-H.) Saxon also requested in the letter that Halkiotis

% The language of each provision at issue is set forth below in the portioa ‘@iscussion” section addressing
Halkiotis’s breach of contract claim.

* Halkiotis admits that Saxon submitted a correction ldtgrasserts, without citing any evidence, that this action
was “incomplete and did not result in the removal of all derogatory credit reporting information.” (PI.'s1SQF |
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forward a copy of his current policy to Saxon.x&@asent Halkiotis another letter, dated October
4, 2007, stating, “[o]ur records indicate that thazard insurance on your property is due to
expire in approximately 14 daysghd that “[y]our loan requigsthat we have evidence of
continued hazard insurance in force at all tith¢Bef.’s MSJ Ex. 1-l.) Saxon again requested a
copy of Halkiotis’s policy irthe October 4 letter.ld.) Saxon sent Halkiotis a letter dated
October 18, 2007, stating that, according to it®res, his hazard insurance had expired, again
requesting a copy of the policy, and notifying him tih&e did not provié proof of insurance,
Saxon would purchase coveragdiatexpense. (Def.’s SOF | 10ef.’s MSJ Ex. 1-K.) There
is no evidence in the record that Halkiotis responded to these letters. Halkiotis asserts that Saxon
“should have received information from Chasa{&’s predecessor] that the insurance had been
previously renewed for the August 18, 2007 — Aud®s 2008 period” (Pl.’s SOF { 22), but he
cites no supporting evidence amal provision of the Mortgage Agement relieving him of his
responsibilities in thevent that Saxon’s predecessor wd forward pertient information.
Halkiotis submits an affidavit in which he agdghat he “continuously had insurance in place on
the Property” while Saxon was servicing the I¢@h’'s Aff., ECF No. 120, at § 11), and also
cites a letter from State Farm Agent David Idto to Saxon, dated October 2, 2008, in which
De Lotto informs Saxon that Halkiotis had “mtdined continuous homeowner’s insurance” at
the property “effective August 17th, 2005,” andttiMalkiotis had paid “up until August 15,
2008” (Pl.’s SOF, Ex. 2).

There is no evidence in the record, howettet Saxon received notice of insurance
coverage before December 13, 2007, at which point it initiated a $5,721.00 forced placed
insurance policy covering the periodAxiigust 15, 2007, to August 15, 2008. (Def.’s SPDE3.)

Saxon sent Halkiotis a letter dated Decembef08y7, informing Halkiotis of this purchase and



stating that $5,721.00 would bbarged to his loan.ld. at § 19.) On January 2, 2008, Saxon
received from Halkiotis proof of an insu@npolicy covering thperiod of September 17, 2007,
to September 17, 2008. (Anderson Aff. § 15; Déf1SJ Ex. 1-L.) As a result, Saxon cancelled
the policy it had purchased and crediktalkiotis’s escrow account $5,204.96 — $516.04 less
than the amount Saxon had chargeHatkiotis’s loan after initiang the forced placed policy.
(Def.’s SOF 1 21.) Saxon refused to credit Halkio full because,@ording to Saxon, it did
not receive evidence that the property wageced for the period between August 15, 2007 and
September 17, 2007. (Id. at § 22.) Saxon notified iblizdkof the partial credit by letter dated
January 7, 2008. (Def.’s MSJ Ex. 1-M.)

B. Interest Rate Adjustment and Loan Modification

On September 27, 2007, Saxon sent Halketetter informing him that Saxon was
adjusting his mortgage interest rate, effectNovember 1, 2007. (Anderson Aff. § 17; Def.’s
MSJ Ex. 1-N.) Under the adjusted interese ré&lalkiotis’s monthlyprincipal and interest
payment increased from $2,599.77 to $3,200.82. (DiS3 Ex. 1-N.) The letter also stated
that “[t]his new payment does not include any easrthat may be included in your payment.”
(Id.) Halkiotis acknowledges receng this letter, but contendsait) shortly thereafter, a Saxon
employee named Brett Maloney “specifically instad” him to “maintairthe original monthly
mortgage payment in the amount of $2,599.77 and submit additional paperwork.” (Pl.’s Aff.
14; see alsdHalkiotis Dep. II, June 18, 2014, Pl.’s OBjx. 9, at 40:11-15 (“[l was] guaranteed
to continue at the original interest ratedbynan named Brett, B-B-T-T, Maloney, M-A-L-O-
N-E-Y, he was the loss mitigation officer.”).) On November 15, 2007, Halkiotis submitted a
payment of $2,599.77. (Def.’s SOF  2&axon considered this payment insufficient due to the

November 1 interest rate change, found Halkiotisegan default, and held Halkiotis’s payment



in suspense.ld. at 1 25.) Halkiotis submitted ypaents of $2,599.77 through March of 2008
that Saxon considered “partidhd continued to hold in susEenpending further payments.
(Anderson Aff. 1 19.) In April, Halkiotis submitted a payment of $2,547.99, which Saxon
rejected and returned. (Anderson Aff.  B@f.'s MSJ Ex. O.) In the letter returning
Halkiotis’s April payment, Saxon stated thaiveis rejecting the payment because “[tlhis amount
is not enough to bring the loan current,” anolfily certified funds willbe accepted at this time
to reinstate your loan because your loan has besathed or is in foreclosure.” (Def.’s MSJ EX.
0O.) In a letter dated April 9, 2008, Saxon infornktalkiotis that it waslecreasing his interest
rate as of May 1, 2008, thereby lowering his rhgnprincipal and interest payment amount to
$2,890.82. (Def.’s MSJ Ex. 1-P.) Again, Saxonestahat this amount did not include any
escrow funds that might be dudd.] Halkiotis asserts that, giménhis conversation with Brett
Maloney in late 2007, this second rate adjustimeas also void. On May 20, 2008, Halkiotis
submitted a monthly payment in the amount of $2,547.99, which Saxon rejected and returned,
explaining again that the amount wasufficient to bring the loan ctent, and that only certified
funds would be accepted at that time because #reHad been breached or was in foreclosure.
(Anderson Aff. § 22; Def.’s MSJ Ex. 1-Q.)

In a letter dated June 2, 2008, Saxon informeliblés that he was approved for a loan
modification, and “[i]f the terms are consistevith your prior discusions with Saxon,” he
should sign the modification agreement enclosid the letter andumit a down payment of
$4,295.43. (Def.’s MSJ Ex. 1-R.) On June 12, 2008, Halkiotis submitted to Saxon a signed
copy of the modification agreement witre full down payment. (Anderson Aff.25; Def.’s

MSJ Exs. 1-S, 1-T.) The modification agreement includes five pertinent proviskinst, it

® As with the Mortgage Agreement provisions at isg@etinent provisions of the Loan Modification are quoted
below in the portion of the “Discussion” sectiordegssing Halkiotis's breaabf contract claim.
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specified the total amount payable under theeNmd Security Instrument at that time,
$391,788.17, which included “any interest and othevwants capitalized.” (Def.’s MSJ Ex. 1-S
(“Loan Modification”) § 1.) Second, Halkiis agreed to a “Balloon Amount” of $12,062.44
consisting of unpaid interest, advanced taxesjrance premiums, and “other expenses
necessary to protect or enforce [Saxon’s] intéreste on the maturity date or “payment-in-full
of all sums,” whichever occurred firstld(at 8 5.) Third, Halkiotis agreed that the Loan
Modification did not alter any portion of the Mgege Agreement unless expressly so stated in
the Loan Modificationifl. at 8 7(b)), and that Halkiotis h&do right of set-off or counterclaim,
or any defense to the obligationtb& Note or Security Instrumentt( at 8 7(d)). Fourth, the
Loan Modification lowered Halkiotis’s molty principal and interest payment to $2,325.33
beginning June 1, 2008Id(at § 2.) Fifth, the Loan Modifi¢en included an attachment, also
signed by Halkiotis, entitled, “ATORNEY SELECTION NOTICE, which states, “By signing
below, it is understood and agreed that you mayéhiesvyer or attorney tadvise you regarding
this transaction and its conseques.” (Def.’'s MSJ Ex. 1-S.)

In submitting the signed Loan Modificatiamd down payment, Halkiotis included a
cover letter, stating, “Pleageovide me with a specific itemized break-down of this
‘contribution’ payment (enclosed) and also a specific itemized break-down of the balloon
payment in the amount of $12,062.44 as so statbeé charged at the end of the mortgage
payment term.” (Def.’s MSJ Ex. 1-T.) Accamg to Halkiotis, Saxon never provided him such
a “break-down” for either thdown payment or balloon amount befdhe time it filed its motion
for summary judgment. (Pl.’s Aff. § 18.) Halkis also asserts that he signed the Loan
Modification only because he was “under the pressfian arbitrary time restraint imposed by

Saxon,” and that he “did not have the bénafindependent ledadvice and [did] not



understand that | was being asked to forfed waive any claim or defense relating to” the
balloon amount or down paymentd.(at 11 16, 19.)

On July 16, 2008, and July 31, 2008, Saxon received payments from Halkiotis in the
amount of $2,325.33. (Def.’'s SOF 1 39-40.) Saxoniegbfthe July 16 payment to the June 1,
2008 payment, but held the July 31 paymerstuspense on the ground that it was insufficient
because it did not include an amount for escrow funidis.af { 40.)

Saxon sent Halkiotis an updated Annual BacAccount Disclosure Statement dated
August 1, 2008, covering the period August 1, 2008udh July 1, 2009. (Anderson Aff. § 30;
Def.’s MSJ Ex. 1-U.) The Escrow Statemertigated that during that period, Halkiotis would
be required to include $202.31 in addition to gipal and interest in his monthly payments.
(Def.’s MSJ Ex. 1-U.) Thus, beginning Augus 2008, Halkiotis’s required total monthly
payment was $2,527.64 — which was noted in the escrow statertehtOf August 25, 2008,
Halkiotis submitted to Saxon a payment of $3,998 (&%ef.’s SOF { 43.) Saxon considered this
payment sufficient to bring theccount current through August 1, 20081.)( On September 16,
2008, Halkiotis submitted a payment of $2,325.38.) (Because this payment did not include
escrow funds, Saxon considered the Septemberytfigrd insufficient and held it in suspense.
(1d.)

On September 3, 2008, Saxon disbursed avaingayment for homeowner’s insurance
coverage for the period between September 17, 2008, and September 17|RGQJ] 44.) As
a result, Saxon completed a new escroalyais dated August 25, 2008, which indicated,
according to Saxon, that Halkiotis's new mugtpayment requirement would be $3,054.96L. (
at 1 45; Def.’s MSJ Ex. 1-V.) On Qutier 14, 2008, Halkiotis submitted a payment of

$2,325.33. (Def.’s SOF 1 46.) Saxon considerednttonthly payment insufficient because it



did not include the amount for escrow. Saxon applied a portion of the October 14, 2008 payment
and the previously suspended funds to thee3eber 1, 2008 payment, and held the remaining
funds in suspenseld() Saxon completed another escrowalgsis in May 2009 that decreased

the anticipated cost of the September 200@dmwner’s insurance renewal from $4,853.00 (as
stated in the August 2008 escrow statemsgaDef.’s MSJ Ex. 1-V) to $1,071.00. (Def.’s MSJ

Ex. 1-W.) As a result, beginning May 2008, Halkiotis’s montlyl escrow amount was

decreased from $642.33 to $327.17, making hi& toonthly required payment $2,652.50.
(CompareDef.’s MSJ Ex. 1-Wvith Def.’s MSJ Ex. 1-W.) Nonetheless, Halkiotis submitted to
Saxon payments of $2,325.33 every month duttiegperiod between November 2008 and

August 2009 — except for a $3,054.96 payment on June 15, 2009 — each of which Saxon held in
suspense. (Anderson Aff. 1 37-40.)

On September 16, 2009, Halkiotis submitted to Saxon a monthly payment in the amount
of $2,652.50, which Saxon appliedtt® payment due June 1, 2009d. at  47.) Halkiotis also
made payments of $2,652.50 on October 16 ameeMber 12, 2009, which were applied to the
July 1 and August 1, 2009 paymentkd. at 1 48.)

C. First American’s Actions on the Property

On August 13, 2009, Halkiotis contacted Saxonddgphone to make a payment. During
that conversation, Halkiotis contired that the property was owraacupied. (Def.’s SOF § 50.)
Saxon claims that it attempteddontact Halkiotis by telephoriéteen times between August 14
and September 16, 2009, but received no respoftg. Halkiotis denies that Saxon made any
reasonable effort to contact him during that @erin part because it failed to “leave any
message concerning the purpose anaigency of its calls.” (Pl.’&ff.  23; Pl.’s SOF { 50.)

On September 16, 2009, Saxon issued a work retuésie First American Corporation (“First



American”) — a company Saxon had hired todimt property inspection and preservation — to
inspect Halkiotis’'s property. First Americarpogted to Saxon that the property was “vacant.”
(Anderson Aff. 1 45.) Halkiotis denies thaetproperty was abandoned thiat date, contending
that “there was nothing abouttiProperty that was amiss owvgahe impression that it was
abandoned: the lawn was well cared for,itbase was painted, there were no broken windows,
and the doors were all locked(Pl.’s Aff. § 26.)

Based on the information received from Fasterican, Saxon issued a work order for
First American to “secure and winterize’ethroperty, (Def.’s SOF { 51), which a First
American representative did on September 21, 2@0@t({ 52). According to Halkiotis, the
First American representative forcibly entétbe house and caused damage to the property.
(Pl’s SOF  52.) Specifically, Halkiotis alas that as a result dfie First American
representative’s shutting datie building’s power, the well pump was permanently damaged,
costing $3,215.00 to replace. (Pl.’s Aff. § 34; Def.’s MSJ Ex. 10.)

Halkiotis claims that he was out of town amusiness trip during these events, and that
when he was notified by his landscaper on Sepérl that an individual was on the property,
he returned to the property and immediately called Saxdny 23.) Halkiotis could not gain
access to his house because the locks had beegechand, as a result, he slept in his vehicle
until Saxon sent Halkiotis new keys on Septen#iger (Pl.’'s SOF  53.) Halkiotis claims he
slept in his car for three nights befoeeeiving working keys to his propertyld{) Saxon
claims that Halkiotis did not call Saxon until September 23, and that Saxon sent new keys to
Halkiotis via overnight mail. (Def.’s SOF ] 53.)

D. Transfer to Ocwen and Commencement of Lawsuit
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On November 16, 2009, Saxon transferred itgiseg rights to Ocwen. (Anderson Aff.
1 50.) Saxon sent Halkiotis atker, dated October 30, 2009, infongihim of the transfer of the
servicing rights to his loan to Ocwen. (DeM$&J Ex. Z.) On that date, Saxon’s interactions
with Halkiotis concluded. On September 2012, Halkiotis served Saxon with a state court
complaint. (Def.’s MSJ Ex. 6.) Saxon remdubie case to this Causn October 22, 2012.
(ECF No. 1§

. Legal Standard

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). “A genuinssue of fact means that the evidems such that a reasonable jury
could return a verdict for the nonmoving party¥right v. Goord 554 F.3d 255, 266 (2d Cir.
2009) (citation and internal qudian marks omitted). “When a motion for summary judgment is
properly supported by documermtsother evidentiary matermlthe party opposing summary
judgment may not merely rest orethllegations or denials of hpgeading; rather his response ...
must set forth specific facts demonstratingt ttmere is a genuine issue for triald. (citation
and internal quotation marks omitted). In reviegvthe record, the Court must “construe the
facts in the light most favable to the non-moving partyBreyer v. County of Nassab24 F.3d
160,163 (2d Cir. 2008), and “resolat ambiguities and draw allfierences in favor of the
nonmoving party in order to determihew a reasonable jury would decid@Jdrich v.

Randolph Cent. Sch. Dis863 F.2d 520, 523 (2d Cir. 1992) (titen omitted). “[W]hile the

¢ Saxon filed its motion for summary judgment on July204. (ECF No. 95.) Halkiotis and Saxon later notified
the Court that they wished to participate in a settleroenterence, and as a resthie Court denied Saxon’s
summary judgment motion without prejudice. (ECF No. 123.) In doing so, théiGfmumed the parties that if the
settlement efforts were unsuccess8dxon could reassert its summary judgment motion. On May 5, 2015, Saxon
notified the Court that the settlementoefs were unsuccessful  No. 130), and the Cduracated its previous
order denying Saxon’s summary judgment motion (ECF No. 131).
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submissions opro selitigants are to be liberally constdiethe fact that a party is proceeding
pro sedoes not otherwise relievannfrom the usual requirements of summary judgment.”
Morrison v. Dr. Pepper Snapple Grou@l6 F. Supp. 2d 372, 374 (W.D.N.Y. 2013) (citations
and internal quotation marks omitted).

[Il.  Discussion

A. Breach of Contract

Halkiotis claims that Saxon breached thertdage Agreement by improperly holding in
suspense or rejecting his payments througtimiperiod that Saxon séced his loan. He
contends that Saxon’s actionsded him to incur extra costdamaged his credit rating, and
caused him emotional distress. (Am. Compl. { 16.)

“The elements of a breach of contractmlare the [1] formation of an agreement, [2]
performance by one party, [3] breach of the agrent by the other party, and [4] damages.”
Meyers v. Livingston, AdlePulda, Meiklejohn and Kelly, P.C311 Conn. 282, 298 (2014)
(citations omitted). Saxon denies that it breadhedViortgage Agreement and contends that it
was entitled to hold in suspense or rejedkidéis’s payments under the Agreement because
Halkiotis’s payments were insufficient, eithegcause (1) the amount was below the required
principal and interest amount, (&) the amount was equal teetprincipal and interest amount
required but failed to rlude escrow funds.

As to Saxon’s claims that certain paymentsenasufficient because they lacked escrow
funds, Halkiotis contests his obligation to makeh escrow payments. Specifically, he argues
he was not required to include escrow fufatsnsurance because parchased insurance
coverage independently. Iis opposition to Saxon’s motionrfeummary judgment, Halkiotis

argues, “there is substantial esite that | paid the insurancepriums myself — dating back to

12



the original Note and Mortgage with ChdséPl.’s Mem. Opp., ECF No. 108, at 2.) Saxon
responds that the Mortgage Agreement expyassjuired Halkiotis to pay escrow funds for
insurance and stated that any veaiief the escrow payment requirent had to be in writing. No
such written waiver exists in the record.x&aalso argues that th@an Modification bars
Halkiotis from asserting any breaohcontract claim arising owtf events occurring before the
effective date of the modification.

As explained below, | agree with Saxon thgtsigning the Loan kdification, Halkiotis
released his pre-modification breach of contcdaiims against Saxon. In addition, even if the
Loan Modification did not amount to a releaSaxon would still be entitled to summary
judgment as to his pre-modification breach of contract claims. Saxon was entitled under the
Mortgage Agreement to initiate a forced @dansurance policy in January 2008. Further,
Halkiotis’s pre-modification paymes were insufficient because he failed to comply with the
interest rate changes implemented on Nowvamih 2007, and May 1, 2008, and his assertion that
a Saxon representative agreed ortadlpreserve his original inteserate is barred by the statute
of frauds.

With respect to Halkiotis’s post-modificatiaaim of breach of @ntract, the undisputed
evidence in the record shows tl&#txon acted within its rightsnder the Mortgage Agreement to
suspend or reject all but one of Halkiotis’s pposdification payments. As to the July 31, 2008
payment that Saxon held in suspense, Saxon hed fa bear its burden on summary judgment
because there is no evidence in the record3aaon ever informed Halkiotis of the amount of
escrow funds he was required to include in getment. As explained below, while Halkiotis
was plainly required to includeomeamount in escrow funds with that payment, a reasonable

juror could find that Saxon had to inform him of the amount of escrow funds due, and that Saxon
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failed to do so until August 2008. The July 2008 payment included an adequate amount in
principal and interest. A reasonable juror cdhlerefore find that Saxon breached the Mortgage
Agreement by holding the July 31, 2008 paymerduspense due toclaof escrow funds.

i Pre-M odification Claims

a. Effect of Loan Modification

Saxon argues that the Loan Modificatiomsobalkiotis from bringing a breach of
contract claim arising out of ents occurring prior to the Loaviodification’s effective date.
Section One of the Loan Modification stgtéss of May 1st, 2008, the amount payable under
the Note and Security Instrument is [$]391,788cbnsisting of the unpaid amount(s) loaned to
Borrower by Lender plus any interest and other amounts capitalized. Borrower promises to pay
[that amount], plus interest, to any order ohtler.” (Loan Modificatbn § 1.) Section Five
states,

The Borrower acknowledges that interest hacrued but has not been paid and

Lender has incurred, paid or otherwislvanced taxes, insurance premiums and

other expenses necessary to protect faree its interest under the Note and the

Security Instrument, and that such ingtréaxes, insurance premiums and other

expenses in the total amount®i,062.44 (collectively, the “Balloon Amount”)

will be due and payable on the Maturity Date . . . .
(Id. at 8 5.) Section Seven states, “Borrower undadsg and agrees that: . . . [he] has no right of
set-off or counterclaim, or any defense to the alicns of the Note or Security Instrument.”
(Id. at 8 7(d).) I find that Sections Fivac&aSeven, read in conjunction, unambiguously release
Halkiotis’s claim that Saxon breached the Mage Agreement by rejecting or holding in
suspense pre-modification payments that didmdtde sufficient escrow payments or interest
amounts.

“[T]he interpretation of a@ntract may either be a questiof law or fact, depending on

whether the language of the cowrtras clear and unambiguousHisten v. Histen98 Conn.
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App. 729, 732-33 (2006) (citation and internal qtion marks omitted). “Where there is
definitive contract language, the determination of what the parties intended by their contractual
commitments is a question of lawrellow Book Sales & Distr. Co., Inc. v. Valgd1 Conn.

112, 119 (2014) (citation and internal quotatmarks omitted). The terms of the Loan
Modification are unambiguous. By signing theabaModification, Halkitis acknowledged that
“interest has accrued, but has not been paiadg’that he also owednounts “Lender has
incurred, paid or otherwise advanced” for “taxes, insurance premiums and other expenses,”
totaling $12,062.44. (Loan Modification 8 5.) Hialiks further acknowledged that, against this
unpaid amount, he had “no right of set-offcolunterclaim” (Id. at 8 7(d) (emphasis added).)
His claims that Saxon had breached the Agre¢mmecharging him for insurance premiums and
excessive interest would, at the time he ackadged in the Loan Modification that he owed
past due amounts for insurance premiuntiaterest (among others), have been
“counterclaims” under Section 7(d) of thedroModification. By acknowledging he had no
such counterclaims, he released these claBe® Price v. U.S. Bank Nat'l AssiB-cv-175(0)
2014 WL 803722, at *5 (N.D. Tex. Feb. 28, 2014) (fingla provision statinthat the plaintiff
“had no right of set-off or counterclaim, or anyatese to the obligations tfie Note or Security
Instrument” to release the pléiifis pre-modification claims)Brown v. Bank of New York
Mellon, No. 10-cv-550(RHB), 2011 WL 206124,*2t (W.D. Mich. Jan. 21, 2011) (dismissing
breach of contract claim because “[w]heniRliff and Saxon entered into the 2008 loan
modification agreement, Plaintiff acknowledged tmount past due, . . . [and] that she had no
right of set-off or counterclaim, or any deferts the obligations of the Note or Security
Instrument”). Further, Halkiotis unambiguouslyreed in Section Five dhe Loan Modification

to the balloon amount that Saxon asserted was due in “interest, taxes [and] insurance premiums”
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— thereby effectively acknowledging that whatepesvious claims he might have had disputing
these charges were settled, fully and finallyth®y agreement to make the balloon payment.
These provisions release Halkiotis’s claims of brezatontract arising outf events occurring
before the date on which the Loan Modification took effect.

Halkiotis contends that he did not undemstéhe terms of the Loaviodification: “The
Plaintiff, who did not have the benefit of ingendent legal advice, did not understand that he
was being asked to forfeit and waive any claim denlge . . .” (Pl.’s SOF { 33.) Thisis not a
defense to the obligations of a contract. Absent evidence of “fraud, artifice, or mistake not due
to negligence,” “where a person of mature geamho can read and i, signs or accepts a
formal written contract affectingis pecuniary interests, it isshperson’s duty to read it and
notice of its contents will be imputed to thatgmn if that person negligéy failed to do so.”
Office Furniture Rental Alliance, LLE. Liberty Mut. Fire Ins. Co981 F. Supp. 2d 111, 121
(D. Conn. 2013) (citation and intexinquotation marks omitted). Halkiotis’'s contention that he
should not be held to the terms of the Loandification because he lacked independent legal
advice is similarly unconvincingSee Chorches v. Stewart Title Guar.,@\o. 13-cv-
01182(JAM), 2014 WL 4494240, at *4 (D. Conn. Sa,. 2014) (“Nor does the fact that the
[unrepresented party] chose motavail himself of the advice @bunsel before deciding to sign
the release create a genuine fastie that the Release was agoioius, much less that he did not
or could not understand its clesard broad terms.”). Furthefalkiotis signed the “Attorney
Selection Notice,” in which he expressly acknegded receiving the opportunity to obtain the
advice of counsel before agreeiogthe terms of the Loan Mdiiation. (Def.’s MSJ Ex. 1-S.)

While the plain language of the Loan Mficktion is sufficient to grant summary

judgment as to Halkiotis’s pre-modification brbaaf contract claims, | nonetheless address the
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merits of his claims “in an abundance of cautio@f. Price 2014 WL 803722, at *5
(“Plaintiff's claims could reasonapbe said to arise out of tHean agreement’ and Defendant’s
subsequent foreclosure, so they are barreddyelease’ provision of the loan modification
agreement. Give Plaintiffgro sestatus, however, her claims are also addressed on the merits in
an abundance of caution.”).
b. Forced Placed Purchase of Hazard Insurance

Halkiotis’s allegations aboyturchasing his own insurance raise the question whether
Saxon breached the Mortgage Agreement mudey 2008 by its forced placed purchase of
hazard insurance Because Halkiotis presents no eviceethat he provided Saxon with timely
confirmation of his insurance renewal foetR007 to 2008 period, howay no reasonable juror
could find that Saxon breached the Mortgageeement by purchasing a forced placed
insurance policy.

Saxon notified Halkiotis in &etter dated Octobef, 2007, that his hazard insurance was
set to expire in “approximately 14 days.” (DefVISJ, Ex. 1-1.) In a letter dated October 18,
2007, Saxon informed Halkiotis thashinsurance coverage had exgirdDef.’s MSJ, Ex. 1-J.)
The record includes no evidence that Halkiotisponded to thedetters. As a result, Saxon
initiated the forced placddsurance policy covering August 2007 to August 2008 and charged
the amount paid to Halkiotis'sam. (Def.’s MSJ, Ex. 1-K.) Wdn Halkiotis eventually provided
Saxon with confirmation in January 2008 thathad purchased coverage for the period
September 2007 through September 2008, Saxon caniteltederage and credited Halkiotis’s
escrow account. But Saxon did not reimburskidts’s escrow accourfor the full amount it

charged him — it withheld $516.04 because “Saxon did not receive any evidence of insurance for

" Halkiotis does not expressly raise thanuary 2008 forced placed insurance policy purchase as a basis for his
breach of contract claim. Given my obligation to construe his submissions liberally, however, | consider whether
Saxon breached the Mortgage Agreement in this manner.
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the period of August 15, 2007 to September 17, 20@i7as a result Halkiotis was responsible
for the $516.04 difference.” (Anderson Aff. § 16.)

Section Five of the Mortgage Agreement states the following:

Borrower shall keep the improvements nexisting or hereafter erected on the

Property insured against loss by fire, hdsancluded within the term “extended

coverage,” and any other hazards including, but not limited to, earthquakes and

floods, for which Lender requires insurance. If Borrower fails to maintain any

of the coverages described above, Lemday obtain insurance coverage, at

Lender’s option and Borrower’s expensLender is under no obligation to

purchase any particular type or amoahtoverage. . . . Borrower acknowledges

that the cost of the insurance coveragebtained might significantly exceed the

cost of insurance the Borrower colldve obtained. Any amounts disbursed by

Lender under this Section [] shall becoauslitional debt of Borrower secured by

this Security Instrument.... If Lender requires, Borrower shall promptly give to

Lender all receipts of paid premiums and renewal notices.

(Mortgage Agreement 8§ 5.) &he is no evidence in the reddhat as of October 18, 2007,
Saxon received any indication from Halkiotis thathad renewed hissarance policy for the
following year. The De Lotto Ledt — the only evidence Halkiotis cites to show that there was
no gap in coverage — cannot be a basis forrigpthat Saxon improperly initiated a forced place
purchase because it is dated October 2, 2008, abmsdr after the date on which Halkiotis was
required to provide proof of insurance. Itlsar that Saxon was withits power under Section
Five of the Mortgage Agreement to initiate acked placed insurance q@hase (and charge the
cost to Halkiotis’s loan) when Halkiotis failéd provide timely proobf renewed coverage.

The only question, then, is whether Saxon wagsired to reimburse Halkiotis in full for
the amount charged to his loan when Halkigtiovided proof of his renewal. | find no
reasonable juror could find that Saxon was obéiddb do so under the Mortgage Agreement.
The Mortgage Agreement expressly states thidalkiotis failed to maintain coverage, Saxon

could purchase coverage at “Borrower’s exgehgMortgage Agreement § 5.) There is no

provision stating that if the lo@wer provides untimely confirmain of coverage after the lender
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has purchased a new insurance policy, thede must fully reimburse the borrowefurther,
Saxon properly purchased a policy effectivegast 17, 2007. The evidence in the record
suggests that Halkiotis’s annuasurance policies begand ended in August. The De Lotto
Letter states that Halkiotisréit purchased his annual policy on August 17, 2005, and that his
then-current policy was concluding on August 15, 2008.

In short, no reasonable juror could find tBatxon breached the Mortgage Agreement by
initiating a forced placed insurance polidfeetive August 17, 2007, and failing to reimburse
Halkiotis upon receiving his tdy policy renewal confirmation.

c. Rejecting and Holding Payments in Suspense

The evidence in the record makes cleat the pre-modification payments that Saxon
rejected or held in suspense failed to incladeadequate amount of principal and interest.
Saxon was entitled to hold in suspense or rgjagtpayment that wassuofficient under Section
One of the Mortgage Agreement:

Lender may return any payment or partial payment if the payment or partial

payments are insufficient to bring thedroto current. Lender may accept any

payment or partial payment insufficientdidong the Loan current, without waiver

of any rights hereunder . . . but Lender is ololigated to apply such payments at

the time such payments are accepted. . . . Lender may hold such funds until

Borrower makes payment to bring the Loan current. . . . No offset or claim which

Borrower might have now or in the futuagainst Lender shall relieve Borrower

from making payments due under the Nanel this Security Instrument or

performing the covenants and agreementised by this Security Instrument.

(Mortgage Agreement § 1.) During the periotiheen November 1, 2007, and the effective date

of the Loan Modification, Halkiotis submitted pagnis that not only failed to include escrow

& Saxon might have been obligated to cancel the forced purchased policy under its obligation to mitigate damages as
a result oHalkiotis’s breach of the Mortgage Agreement becahsepolicy Saxon purchased was considerably

more expensive than Halkiotis’s policy. But that obligation would arise only if Saxon made a claim against

Halkiotis, which it has not.

° While Saxon'’s letters in the fall of 2007 indicate that the policy would have expired in October, this may have
reflected a grace period.
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payments, but also failed to include an adeqaateunt for principal anthterest. In a letter
dated September 27, 2007, Saxon notified Halkiotishisatnortgage rate was adjusted as of
November 1, 2007, and as a result, his morhlyment amount in principal and interest
increased to $3,200.82. (Def.’s MSJ Ex. 1-N.) €hemo dispute that Halkiotis failed to
increase his monthly payments in accordance thghrate change as described in the letter.
Given the language of Section One above, Saxorentitted to reject or hold in suspense those
payments.

Halkiotis contends that the rate change w@d because of an oral agreement he made
with Saxon employee Brett Maloney. Halkiotigiohs that Maloney instructed him, over the
telephone, to continue submitting monthly payts in the amount required prior to the
November 2007 interest rate change. Bideposition, Halkiotis stated that Maloney
“guaranteed [that Halkiotis couldpntinue at the original interesste.” (Halkiotis Dep. 11, at
40:11-15.) Halkiotis’s contention is fmlosed by the statute of frauds.

The statute of frauds requires that, in ottbelbe enforceable, Halkiotis’s purported oral
agreement with Maloney be in writing. It statiespart, “[n]o civil action may be maintained in
the following cases unless the agreement, orrmar@ndum of the agreement, is made in writing
and signed by the party, or the agent of the ptotge charged: . . . (4) upon any agreement for
the sale of real property or any interest in or concerr@agproperty . . . or (6) upon any
agreement for a loan in an amount which excééigsghousand dollars.” Conn. Gen. Stat. § 52-
550(a). This applies to purpodteral modifications to existg mortgage agreements. 3now
v. Dickson No. TTD-CV-09-6000773-S, 2010 WL 4943B@Conn. Super. Ct. Nov. 18, 2010),
for example, the court rejectélie mortgagors’ claim that there was an oral agreement between

them and the mortgagee excusing a numberefdayments. “[E]ven if there was evidence
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presented to establish that an oral rfiodtion took place such modification would be

insufficient to defeat the pldtiffs’ action. A mortgage deechd promissory note are agreements
concerning real property and are therefsubject to the statute of frauddd. at *3; see also
Deutsche Bank Trust Co. Americas v. DeGennd48 Conn. App. 784, 788 (2014) (“The

alleged oral modificatio [between the mortgagor and mortgagee] could not have complied with
the statute of frauds pursuant to GeneraluBtat§ 52-550.”). Because Halkiotis’'s Mortgage
Agreement falls within the statute of fids — under both Conn. Gen. Stat. 8§ 52-550(a)(4) and
52-550(a)(6) — any agreement modifying the termisi®foan could not have effect unless it was
memorialized in writing. The recobntains no suchritten document.

According to the undisputed facts, Halkiotis submitted monthly payments of $2,599.77
through May 2008 despite the fact that his intera increase required monthly payments of
$3,200.82 in principal and interéStAs a result, there is no genuiissue of material fact as to
Halkiotis’s claim that Saxon misapplied hi®nthly payments between November 1, 2007, and
the effective date of the Loan Modification. dér the terms of the mortgage and the adjusted
rates, Halkiotis’s payments provided insufficipnincipal and interesgnd Saxon was entitled to
reject or hold his payments in suspense under Section One of the Mortgage Agreement. Saxon is
therefore entitled to summary judgment on this issue as well.

ii. Post-M odification Claims

Halkiotis returned to Saxon the sigrieman Modification and down payment with a
letter dated June 12, 2008. (Def.’s MSJ Ex4..p,Halkiotis asserts that Saxon breached the
Mortgage Agreement, as altered by the Ldb&dification, by continuously misapplying his

post-modification monthly payments. Ituadisputed that, undéne Loan Modification,

19 saxon altered Halkiotis’s rate for a second timesatife May 1, 2008, lowering his monthly principal and
interest payment requirement to $2,890.82. (Def.’s MSJ Ex. 1-P.) In May, Halkiotis submitted a payment of
$2,547.99 (Anderson Aff.  22), which was also insufficient, even under this decreased @umsount
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Halkiotis was required to pay a monthly amoun$2f325.33 in principal and interest. Halkiotis
submitted that exact amount on July 16 arlg 3@, 2008. Saxon held the second payment in
suspense because it did natlide escrow funds. Halkiot&gues that $2,325.33 was sufficient
because he was not required (or, alternativeds never told he was required) to pay escrow
funds in addition to the principal and interastount. Saxon responlg arguing that Halkiotis
was required to continue including escrow fuimdkis payments because the Loan Modification
did not alter that provision dhe Mortgage AgreementSéel.oan Modification § 7(b) (“All
covenants, agreements, stipulaipand conditions in the NotadhSecurity Instrument shall be
and remain in full force and effect, except as herein modified . . ."”).)

Section Three of the Mortgage Agreemeigfuieed Halkiotis to make escrow payments
for property taxes and insuran@e@miums in addition to his jocipal and interest amounts:

Borrower shall pay to Lender . . . a sunid]Jprovide for payment of amounts due

for: (1) taxes and assessments and otkaergtwhich can attain priority over this

Security Instrument as a lien or encuarice on the Property . . . (C) premiums

for any and all insurance required lbgnder under Section 5. . . . Lender may

waive Borrower’s obligation to pay to hder Funds for any or all Escrow Items

at any time. Any such waiver may only be in writing.
(Mortgage Agreement § 3.) Halkiotis contenagain, that Saxon improperly required him to
pay escrow funds for insurance premiums. Beede was purchasing insurance on his own, he
argues, he was not required to pay any escoodd for insurance. Halkiotis cites an insurance
addendum that was originally includedth the Mortgage AgreementS¢ePl.’s SOF, Ex. 1
(“Insurance Addendum”).) Hesaerts that the addendum areti®n Three of the Mortgage
Agreement “conflict” with regard this responsibility for insurance escrow funds. (Pl.’s Aff.
3.) But the Insurance Addendum makes no mermidns escrow payment obligation. It simply

states that Halkiotis was requiredpurchase a one year policytla time of the closing; it does

not specify how he was to p&yr it — directly or through esow payments to the lender.
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Moreover, as Saxon argues, Halkiotis’s obligatio submit insurance escrow funds could only
be waived in writing. The Insance Addendum cannot be viewasla waiver of Halkiotis’s
obligation to pay escrow funds because it makesaation of the escrow obligation. Halkiotis
has not offered any other evidence that SaxonGhase, before transferring the servicing rights
to Saxon — waived this geirement in writing.

As for the two July 2008 payments Halkiotis submitted, however, Saxon provides no
evidence that it informed Halkiotis of the amoohescrow funds he was required to pay. The
loan had just been modified, and the monfirincipal and interest payment had changed —
again. While the Loan Modification restated trginal obligation in the Mortgage Agreement
to pay escrow, it did not specify an amou8taxon did provide an “Annual Escrow Account
Disclosure” statement to Halkiotis covwagithe period of August 1, 2008 through July 1, 2009,
informing Halkiotis that he must include $202.31 in each monthly payment in addition to
principal and interest. (Def.ldSJ Ex. 1-U.) But Saxon offers no comparable evidence of an
Annual Escrow Account Disclosure covering Jonduly 2008 that wodl establish the amount
Halkiotis was required to pay in those monthsaddition to his monthly pmcipal and interest.
Further, Saxon accepted Halkiotis’s July 16 payment, which did not include escrow payments.
(SeeAnderson Aff. 11 27—-28.) While Saxon had no ddiign to inform Hallotis that he was
required to pay some amount in escrow fufadsit expressly stated so in the Mortgage
Agreement), Saxon has failed to satisfy its burdeshenfionstrating that it informed Halkiotis of
the amount of escrow funds he was required yo-par that he was otherwise expected to know
that amount. Even in its brief, Saxon failssfgecify the amount iascrow Halkiotis was
obligated to pay in his June and July 2008 paymeBecause Saxon fails to meet its burden to

show that there is no dispute astmaterial fact and that it &ntitled to judgment as a matter of
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law, summary judgment is denied as to thestjoa of whether Saxon breached the Mortgage
Agreement by holding Halkiotis’s July 31, 2008 payment in suspe®se Amaker v. Fole274
F.3d 677, 681 (2d Cir. 2001) (“the evidence adduced support of the summary judgment
motion does not meet [the mat&s] burden, summary judgmemust be denied even if no
opposing evidentiary matter is presented.’afoiin and internal quation marks omitted)).

As for the payments made after Auglis2008, Saxon was entitled under the Mortgage
Agreement to hold in suspense or reject Haiki® payments. Saxon sent Halkiotis an Annual
Escrow Disclosure Statement dated August 1, 20@8;ating that his ranthly payments should
include $202.31 in escrow and “shortage payntéfithds. (Def.'s MSJ Ex. 1-U.) Halkiotis
submitted a payment of $3,998.65 on August 25, 2008, which brought his account current
through August 1, 2008. After initiating anotherded place insurance policy on September 3,
2008, Saxon issued a new Annual Escrow DiscloSteeement, which instructed Halkiotis to
pay $729.63 in monthly escrow and shortaggnents, making his total monthly payment
requirement $3,054.96. (Def.’s MSJ Ex. 1%¥.But Halkiotis’s September payment included a
total amount of only $2,325.33 (the amount due in principal and interest only). Halkiotis
continued to make monthly payments$@f325.33 between November 2008 and August 2009 —
with the exception of a $3,054.96 payment on June 15, 2009 — each of which was insufficient to

pay the escrow amount in addition to principal amerest. Thus, the uisgputed evidence in the

! Neither party explains why the “shortage paymewtste included in the Annual Escrow Disclosure.

Nonetheless, Halkiotis does not contest these charges.

2 Halkiotis asserts that the August 25, 2008 Escrow DiscStatement overestimated the cost of a policy renewal
in September 2009. He cites the May 7, 2009 Escrow Disclosure Statement, which indicates that the policy renewal
in September 2009 cost of $1,071.00 (Def.'s MSJ Ex. W), as opposed to the antjsatefithe same renewal in
the August 25, 2008 Escrow Disclosure Statement thafistad as $4,853.00 (DefMSJ Ex. V). To the extent

this is another claim of breach of caatt, it fails. The May 7, 2009 Escrow Disclosure Statement estimated the
monthly escrow payment based on the current escrow bal&ves if Saxon overestinmed the cost of a September
2009 policy renewal in August 2008, any overpayment Halkiotis would have submitted as a result of tiedburpor
erroneous estimation would have been offset and resulted in a lower monthly escrow payment as refl&tayy th
7, 2009 calculation. In any event, he failed to sulamjtamount of escrow funds fio September 2008 to August
2009 (with the exception of the June 2009 payment), making any error by Saxon omthisquai
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record shows that from September 1, 2008, unkb8dransferred its servicing rights to Ocwen
in November 2009, Saxon did not breach the Nege Agreement by suspending or rejecting
Halkiotis’s payments because they were insufficisBummary judgment is granted as to this
aspect of Halkiotis’s breach of contract claim.

For the reasons discussed above, summary jedgis granted on Halkiotis’'s breach of
contract claim except as to one limited clainatt8axon improperly held in suspense Halkiotis’'s
July 31, 2008 paymerit.

B. Breach of Implied Covenant of Good Faith and Fair Dealing

In Count Two, Halkiotis claims that Saxorebched the parties’ implied covenant of
good faith and fair dealing by engaging in theafgice of suspendingeturning, apportioning
and misapplying legitimate and complete payments — as prescribed — together with an entire
plethora of fees, charges apenalties with compounded intsteéhereupon, prevented that
enjoyment and the sustainment of good crediel.’'s Obj., ECF No. 108, at 2.) Because
Halkiotis offers no evidence that Saxon engagembnduct with a dishonest purpose or sinister
motive, | grant summary judgment on this count.

“Every contract carries an implied covenafgood faith and faidealing requiring that
neither party do anything that will injure the rigi the other to receésthe benefits of the
agreement. Bad faith means more than mere negligence; it involves a dishonest purpose.”
Gupta v. New Britain Gen. Hos239 Conn. 574, 598 (1996) (citati and internal quotation

marks omitted). “Bad faith in general impliesth actual or constructive fraud, or a design to

13 Halkiotis asserts in his Local Rule 56(a) StatementS$habn insufficiently remedied the consequences of its
mistake when it incorrectly reported IKiatis’'s account as being in default upon first obtaining servicing rights.
(See, e.gPl.’s SOF 1 15 (“Although Saxon claims to havemptly submitted a correction to the national credit
reporting bureaus, such action was incomplete and dicesokt in the removal of all derogatory credit reporting
information.”).) He submits no evidence to support this assertion. In addition, although it is unclear whether he
raises this issue as a claim of breach of contaagt such claim would preempted by federal |8eel5 U.S.C. §
1681t(b)(1)(F)Barletta v. Bank of Ameri¢gédNo. 10-cv-01311(WWE), 2011 WL 6937544 (D. Conn. Oct. 20, 2011)
(ruling plaintiff's breach of contract claim, amonothers, was preempted Bgction 1681b)(1)(F)).
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mislead or deceive another, or a neglect fusa to fulfill some duty or some contractual

obligation, not prompted by an honest mistake as to one’s rights or duties, but by some interested
or sinister motive.”De La Concha of Hartford, Inc. v. Aetna Life Ins. G269 Conn. 424, 433

(2004) (citation and interngjuotations marks omitted).

Halkiotis argues that “it is bad faith for algnder to assess erranss late fees, charges
and penalties while at the same time dissatmg negative credreports when it cannot
accurately account for the paymentsasfthhave already been madeld.(at 3.) Saxon responds
that it is entitled to summary judgment on tbagint because Halkiotis “has not produced any
evidence that Saxon acted with a dishonest purposmister motive.” (Def.’s MSJ at 18.)

| agree with Saxon that theiseno evidence that Saxon actedad faith in its dealings
with Halkiotis. As shown, for the majority tie parties’ dealings, Halkiotis consistently
submitted insufficient monthly payments, and Sawas entitled to reject or hold in suspense
those payments, as well as assess late fegsesnadties. Further, ds the single aspect of
Halkiotis’s breach of contract claim that lasvived summary judgment, Halkiotis provides no
evidence of bad faith. Therens evidence in the recordggesting that Saxon acted with
sinister intent in failing to iform Halkiotis of the amount of escrow funds he needed to include
in his July 31, 2008 payment. In his papers, Halkiotis does nothing more than make a bare
assertion that Saxon acted in bad faith in its dgalwith him. Such assertions are insufficient
to survive summary judgmengee Pride Acquisitions, LLC v. Osagio. 12-cv-639(JCH),
2014 WL 4843688, at *13 (D. Conn. Sept. 29, 2014)tffdugh intent is generally an issue for
the jury to decide, a plaintiff is not entitled tovieaa claim go to the jurfon a claim of violation
of the implied covenant of good faith and fd@aling] where his onlgupport for the intent

element is a bare assertion of bad faithSummary judgment is granted on Count Two.
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C. CUTPA

In Count Three, Halkiotis claims Saxwiolated CUTPA by enggng in conduct that
was “immoral, unethical, oppressive unscrupulous|, whichjonstitutes an unfair method of
competition or an unfair deceptive act or practicthe conduct of trade or commerce.” (Am.
Compl. at 5.) Because Halkiotis cites nadewnce suggesting that Saxon engaged in unfair
conduct, but rather reasserts his arguments that Saxon breached the Mortgage Agreement,
summary judgment is granted on Count Three.

CUTPA provides that “[n]o person shall eggan unfair methods of competition and
unfair or deceptive acts or practices in tbaduct of any trade or commerce.” Conn. Gen. Stat.
8§ 42-110b(a). “It is the intention of the legilre that [CUTPA] be remedial and be so
construed.” Conn. Gen. Stat. 842-110bé&txord Larsen Chelsey Realty Co. v. Lar3P
Conn. 480, 492 (1995) (“The entire act is remediaharacter, and must be liberally construed
in favor of those whom the legislature intendedbenefit.” (citations and internal quotation
marks omitted)).

It is well settled that in determining wther a practice violates CUTPA we have

adopted the criteria set aatthe cigarette rule bghe federal trade commission

for determining whether a practice is unfgl) [w]hether the practice, without

necessarily having been preusly considered unlawful, offends public policy as

it has been established by statutes,abmmon law, or otherwise—in other

words, it is within at least the penumlmfasome common law, statutory or other

established concepts of unfairnes3;wWkether it is immoral, unethical,

oppressive, or unscrupulous; (3) whether itsesusubstantial injy to consumers.

... All three criteria do not need to batisfied to support a finding of unfairness.

A practice may be unfair because of ttegree to which it meets one of the

criteria or because to a lessstent it meets all three.

Ramirez v. Health Net of Northeast, 285 Conn. 1, 18-19 (2008). “[A] breach of contract

standing alone does not offend public policy%ait “aggravating circumstances surrounding the

breach.” Boulevard Assocs. v. Sovereign Hotels,,Ivi2.F.3d 1029, 1039 (2d Cir. 1995).
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In support of his CUTPA claim, Halkiatiargues that “[t]loughout the course of
Saxon[’s] servicing of the loan, | have paid a sab8al amount of charge penalties and late
fees with the additional levying of compounded iegt which | should not be forced to pay.
Due to this . . . a reasonable jury could find sections of this nate are unscrupulous and an
oppressive practice which causes substantial inpugpnsumers in the form of lost capital,
higher fees, more interest paid, and harm to wmess’ credit.” (PI.’90bj. at 4.) Saxon
responds that Halkiotis’s CUTPA claim is whotlgrivative of his breach of contract claim, and
that given the absence of any evidence indigagiggravating circumstances, this claim must
fail. (Def.’'s MSJ at 20-22.)

| grant summary judgment on this count fabstantially the same reasons discussed in
the section above rejecting Halkiotis’s clainvadlation of the implied covenant of good faith
and fair dealing. Most of the conduct to whidalkiotis refers does not amount to even breach
of contract. SeeOmni Corp. v. Sonitrol Corp303 F. App’x 908, 911 (2d Cir. 2008) (ruling
where a claim under CUTPA “duplicates” a brea€lkontract claim, “rejection of the latter
disposes of the former”). Halkiotis mostlyrreorporates in this count the arguments and
evidence he presents as evidence of breachnifaat. While Halkiotis cites the “substantial
amount of charges, penalties, and late feeshtwred as a result &axon’s suspending or
rejecting his payments, most of those charges, penalties, and late fees were a result of his own
failure to submit sufficient monthly payments. t#hsthe limited breach of contract claim that
survives summary judgment, there is no eviddéncgiggest that Saxon’s holding a payment in
suspense after it failed to indicate to Halkidtisv much in escrow he was obligated to pay was
unfair or deceptive Cf. De La Concha269 Conn. at 442 (“The very same evidence upon which

those findings [in denying an implied covenahgood faith and fair dealing claim] were
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predicated also provides the basis for the codatermination that the defendant did not engage
in any conduct prohibited by CUTPA.”). No reasble juror could conclude from the evidence
presented that Saxon had engaged in immonadthical, or unscrupulous conduct. Summary
judgment is granted on Count Three.

D. CCCPA and FDCPA

In Counts Four and Five, Halkiotis clairtisat Saxon violated the CCCPA and FDCPA,
respectively. He argues that Saxon used ‘l@byubsarassing and mesding debt collection
practices by falsely accusing Plaihtf failing to pay mortgage payents.” (Am. Compl. at 5.)
These claims are time-barred, and summarymetg is therefore granted on the CCCPA and
FDCPA counts.

The dates relevant to thissue are undisputed. Ocwessamed the servicing rights for
Halkiotis’s mortgage from Saxon on November 2809, and there is no evidence in the record
that Saxon had contact with Halkiotis or handieslloan after that datgDef.’s SOF § 56.)
Halkiotis served his complaint on Saxon on 8ayider 11, 2012 (Def.’s MSJ Ex. 6), and filed
this action in Connecticut Superior Coart September 21, 2012 (ECF No. 1, at § 1). Saxon
later removed the action to this Court. (ECF No. 1.)

The statute of limitations for a claim undbe CCCPA is one year: “[a]n action to
enforce liability under [the CCCPA] may be bgiit in any court of competent jurisdiction not
later than one year after thetel@n which the violation occurs.” Conn. Gen. Stat. § 36a-648(d).
Under Connecticut law, an action is consideredaee commenced when the plaintiff serves the
defendant with the complainSee Rana v. Ritacc236 Conn. 330, 337 (1996) (“This court has
long held that an action isdught once the writ, summons and complaint have been served upon

a defendant.”). Thus, even if Saxon violatkd CCCPA until the final day in which it was
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involved in Halkiotis’s loan, H&iotis must have served Saxavith a complaint by November
16, 2010 to meet the statute of limitations. BmseaHalkiotis failed to do so, his CCCPA claim
is time-barred.

The same analysis applies to Halkiotis’s®A claim. The FDCPA also contains a one-
year statute of limitations: “[a]action to enforce any liability eated by [the FDCPA] may be
brought . . . within one year from the date onaklilthe violation occurs.” 15 U.S.C. § 1692k(d).
Because Halkiotis filed this case in statertoConnecticut law governs when Halkiotis
“brought” his FDCPA claim.See, e.gWinkels v. George A. Hormel & C&74 F.2d 567, 570
(8th Cir. 1989) (applying state law to determine the timeliness of a federal labor claim removed
from state court because, in part, “[a] fedeourt must honor state court rules governing
commencement of civil actions when an actiofirsd brought in state court and then removed to
federal court, even though the cause of adiises from federal V&' (citation omitted));

Prazak v. Local 1 Intern. Union of Bricklayers & Allied Cra283 F.3d 1149, 1152-54 (9th Cir.
2000) (same)hut see Cannon v. Kroger C832 F.2d 303, 305-06 (4th Cir. 1987) (applying
federal law to determine the timeliness of the séderal labor claim reaved from state court,
contrary towinkelsandPrazaR.'* In order to have made a timely claim, then, Halkiotis must
have served Saxon with his comptano later than November 16, 2010.

As noted, there is no evidence in the redbet Saxon remained involved in Halkiotis’s
mortgage or took any acts falling within the EBA or CCCPA after it transferred the servicing

rights to Ocwen in November 2009. Thus, mibr@n a year elapsed before Halkiotis

4 As demonstrated by the conflicting case law above, thigiqnés unsettled. District courts in this circuit have
mostly agreed withwWinkelsandPrazak however, and have applied state law to determine the timeliness of federal
claims first filed in state courtSee Gorwin v. Leal 282, I.B.T,.838 F. Supp. 116, 120-23 (S.D.N.Y. 19%3ffe v.
Amer. Nat. Red Crosdlo. 08-cv-00211(NPM), 2011 WL 6019436, at *8 (N.D.N.Y. Nov. 30, 2@hi¢nded on

other ground2012 WL 140412 (N.D.N.Y. Jan. 18, 2012). But even if federal law governed when Halkiotis's
FDCPA claim was commenced against Saxus claim would be time-barred because he filed the complaint with
the state coumfter serving SaxonSeeFed. R. Civ. P. 3 (“A civil action is commenced by filing a complaint with
the court.”).
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commenced this suit, and his FDCPA and CCCRms are time-barred. | grant summary
judgment to Saxon on Counts Four and Five.
E. Trespass

In Count Six, Halkiotis seeks damages hasg from an alleged trespass committed by
the representative of First Amean. Saxon argues that it cannohbeéd liable for the actions of
the First American employee because First American was operating as an independent contractor
for Saxon at the time any damage wase to the property. The doctrinere§pondeat superior
does not apply, Saxon argues, if First Americas a@ting as an independent contractor rather
than an employee. Alternatively, Saxon argih@s$ no trespass occurred. Because Saxon has
failed to meet its burden of demonstrating thatad a reasonable basis to believe Halkiotis’'s
property was abandoned, however, | deny summary judgment on Count Six.

Saxon frames Halkiotis’s trespass claim in the context of negligence, contending it
cannot be held liable for the actions ofiatbependent contractor. “Under the doctrine of
respondeat superigoa master is liable for the willful torts of his servant committed within the
scope of the servant’s employment anéuitherance of his master’s busineskadrsen Chelsey
Realty Co. v. Larser232 Conn. 480, 500 (1995). But if thebordinate is an independent
contractor, rather than an employesspondeat superidrability does not apply, and the party
who hired the independent contractor normally cannot be held liable for the contractor’s actions.
Machado v. City of Hartford292 Conn. 364, 371 (2009) (“It is Westablished that, under the
general rule, an employer is not liable for thgliggeence of its independécontractors.”). Saxon
argues that Halkiotis has provilaeo evidence that Saxon and F&snerican’s relationship was
such that Saxon controlled the means and methioEisst American’s work. It also cites its

contract with First Amrican, which states,
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First American acknowledges that it is agtias an independent contractor, that
First American is solely responsible fts actions or inaabins, and that nothing
in this Agreement nor the Exhibits fraime to time entered into by the parties,
will be construed to create an agemcyemployment relationship between
[Saxon] and First Americaor its Representatives.

(Def.’s MSJ Ex. 1-X, at T 21(a)?) As a result, Saxon contends, no reasonable juror could find
that First American was acting as an emploge$axon, and given the non-liability rule for
independent contractors, Saxon carb®held liable for First Agrican’s actions on Halkiotis’'s
property. But Saxon fails to address a thrasigolestion: whether it had sufficient reason to
believe that the property was “abandoned” wht@mdered First American to secure and
winterize the property. If not, Saxon can b&lHiable for First American’s actions on the
property.

Saxon has failed to provide the Court withdence proving that thad adequate reason
to believe that the house wasaabdoned and thus adequate cause to issue the work order to First
American. Section Nine of the Mgdge Agreement states the following:

If [] Borrower fails to perform the covents and agreement contained in this

Security Instrument, . . . or [] Borrowbas abandoned the Property, then Lender

may do and pay for whatever is reasdealy appropriate to protect Lender’s

interest in the Propergnd rights under this Sedty Instrument, including

protecting and/or assessing the valfithe Property, and securing and/or

repairing the Property. . Securing the Property includésyt is not limited to,

entering the Property to make repairsarade locks, replace or board up doors and

windows, drain water from pipes, elimieabuilding or other code violations or
dangerous conditions, and havéitigs turned on or off.

15 Halkiotis admits that such a document exists, but denies “that such document describes the type of services to be
provided by First American Corporation.” (Pl.’s SOF  48.) Halkiotis also contends that “the actual actions and
representations made by both First American Corporation and Saxon made it clear that agenta@ogiémseof

First American Corporation were directly controlled and guided by instructions issued ly"S@soat 1 49;

Halkiotis Dep. Il, at 8-12.)
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(Mortgage Agreement 8§ 9.) Saxon contends thatgiovision allowed it to issue a work order
to First American to secure and winterize theparty because the First American representative
who visited the property on September 2809 reported to Saxon that it was “vacdfit.”

Construing the evidence in the record inltgbt most favorable télalkiotis, as | must, |
find that a reasonable juror couddnclude that Saxon lacked a r@aable basis to believe that
the property was abandoneflee Fireman’s Fund Mortg. Corp. v. Zollicoff@éd9 F. Supp. 650,
657-59 (N.D. Ill. 1989) (finding mortgagee not lialbde trespass when it secured mortgagors’
property because the mortgagee “reasonablgvedi that the Premises were abandoned”);
Njema v. Wells Fargo Bank, N,Ao. 13-cv-0519(PSJ2015 WL 5008940, at *14-19 (D.

Minn. Aug. 18, 2015) (denying summary judgmeithwegard to a similar trespass claim,
despite the mortgagee’s showing that it hadordrol over the third party property inspector’s
actions in securing the properhgcause the mortgagee lacked reason to believe the property
was abandoned). The only evidence in thergesaggesting that the property was abandoned
was First American’s report to Saxon that pneperty was “vacant.” There is no evidence that
First American reported that the property was “abandoned.”

The remaining evidence in the recotdjgests that Saxon should have questioned
whether the property was actuadlipandoned. First, Halkiotis had expressly confirmed to Saxon
that the property was owner-occupied only antheearlier. Second, Halkiotis submitted a full
payment to Saxon on September 16, 2008sdmee daySaxon issued the order to secure and

winterize the property — suggestitigat he was still seeking toexcise ownership rights over the

16 Saxon also asserts that it had an obligaticsetaure the property under HUD regulatiorS8eeDef.’s Mem., ECF
No. 95, at 23.) But the regulation at issue only applies to mortgages insured by HU.R48R03.377 (“The
mortgagee, upon learning thapeoperty subject to a mortgagesured under this pait vacant or abandoned, shall
be responsible . . .” (emphasis added)). Saxon has not pointed to any evidence in the reherthtittgage was
insured by HUD. In any event, even if this regulatiopliggl, it would not alter Saxon’s contractual obligation to
refrain from securing the property unless the conditions of the Mortgage Agreement were met.
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property. (Anderson Aff. § 47; Def.’s MSJ ExDL1} Third, the record fails to provide any
reasorwhy First American reported to Saxon thia property was “vacant.” For his part,
Halkiotis suggests that there “was nothitgat the Property that was amiss or gave the
impression that it was abandoned: the lawn welé cared for, the house was painted, there were
no broken windows, and the doors were all locked.” (Pl.’s Aff. § 26.) Finally, Saxon fails to
provide any evidence supporting the reliability=alst American’s report that the property was
vacant, such as an extensive working relatignbetween the companies or First American’s
experience in this context.

These circumstances differ from thoséireman’s Fundin which the inspection firm
informed the mortgagee that the yard surroundiegproperty was “unkept,” “the telephone and
electrical utilities were dismnected, and a ground level window [was] broken.” 719 F. Supp. at
658. The mortgagors had missed their last foupge payments, and the mortgagor was even
present at the time the mortgagee’s agent sé¢heeproperty but did nothing to stop it from
doing so.Id. While the circumstances of this case share some detailswathan’s Fund
such as the fact that Saxon unsuccessfully attempted many times to contact Halkiotis, a
significant difference remains in that theresevidence describing the condition of the house
or that Saxon lost contact with Halkiotis #significant amount of time. Although Saxon failed
to reach him over a period of a few weekslkitais had confirmed the property was occupied
over the telephone just a month before, anddeadinued to submit payments, including a full
payment on the same day Saxon issue the waoldrortUnder these circumstances, a reasonable
juror could find Saxon lacked a reasonable b@asixlieve Halkiotis had abandoned the property

and thus any basis under the contradrtier First American to secure it.
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If the jury found that San lacked a reasonable basib#dieve the property was
abandoned, Saxon could not escape liability by asgehat First American was acting as an
independent contractor. Wiut a reasonable basis for believing the property was abandoned,
Saxon lacked authority under the Mortgage Agresinio enter the property or to hire someone
else to do so’ Under those circumstances, an order to First American to secure and winterize
the property would be an order to First Ameritamrespass on Halkiotis’s property, and would
subject Saxon to liability for the acts of First Americ&ee, e.g.Restatement (Second) of Torts
8 427B (“One who employs an independent cantrato do work which the employer knows or
has reason to know to be likely to involve apiass upon the land of another . . . is subject to
liability for harm resulting to othre from such trespass . . ."Recause a reasonable juror could
find that Saxon lacked a reasonable basksteeve the property was abandoned, | deny
summary judgment on Count Six.

V.  Conclusion

For the reasons stated above, Saxon’sandbr summary judgnm is GRANTED in
part (as to Counts Two, Three, Four, and Figayl DENIED in part (as to part of Count One
and as to Count Six).

| am aware that the parties previously méhwiagistrate Judge WNMlam |. Garfinkel in
May 2015 in an unsuccessful effort to settle taise. | wish to avoid requiring the parties to
return to Judge Garfinkel for further mediationasd they both believe it would be productive to
do so. Therefore, the parties shall, within segtays from the date of this ruling, meet and
confer regarding whether they wish to rettordudge Garfinkel for mediation. Should they

conclude that they do, they shfle a statement on or befoNovember 24, 2015, certifying

" saxon does not argue that Halkiotis’s failure to @sgrow funds was a sufficient cause under the Mortgage
Agreement to entitle Saxon to secure and winterize the property.
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that (1) the parties have confed with each other (through coungethe case of Saxon), (2) the
parties wish to proceed to medatj (3) the parties are willing to participate in settlement efforts
at such mediation in good faith, and (4) Malkiotis and defenseocinsel believe that a

mediation stands at least a reasonable chancsalfireg the case without trial. Should either or
both parties not wish to medidtgther, no statement need be filed, and the Court will promptly

convene a status conference regarding further proceedings in this case.

IT 1S SO ORDERED.

/s/
Michael P. Shea, U.S.D.J.

Dated: Hartford, Connecticut
November 17, 2015
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